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PREFACE. 


T  T  is  generally  known  to  thofe  who  are  moft 
^  converfant  with  the  materials  of  legal  litera- 
ture^ that  a  cpnfiderable  portion  of  the  labours  of 
many  eminent  Lawyers  of  former  times  remain  in 
a  great  meafure  ufelefs  to  the  purpofes  of  inftruc- 
uou  and  improvement^  for  want  of  being  dif- 
fiifed  by  means  of  the  prefs^  fo  as  to  meet  the 
more  general  notice  of  the  Profeffion.  Some 
Treatifes  of  acknowledged  excellence^  and  of 
great  authority^  which  have  formerly  promoted 
the  ftudy  of  the  Law  *,  and  which  have  been 
occafionally  confulted  and  relied  upon  in  the 
compofition  of  fome  of  the  moft  authentic  books 
in  that  fcience^  are  now  loft ;  and  others^  which 
at  this  time  ferve  to  adorn  the  libraries  and  to 
gratify  the  curiofity  of  their  pofleffors,  may^ 
probably  from  the  fame  caufe,  be  wholly  loft, 
or  remain  ufelefs  to  pofterity.  Inftanees  of  this 
kind  occur  frequently  in  going  over  the  books 

*  A  Reading  on  die  important  (bttote,  Weftm.  II.  c.  U 
De  Donis  Conditionalibas^  by  Sir  Thomat  Littleton^  author 
of  the  Treatiie  on  Tenures,  quoted  by  Lord  Coke  in  hit 
Commentary  at  extant  in  hit  time,  may  probably  be  found 
^  fome  of  our  public  libraries,  and  would  h%,  a  defirable 
acquiiitioB. 
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of  Reports  now  printed,  wherein  it  appears 
that  authorities  formerly  extant  in  folcmn  de- 
cifions  of  the  courts,  and  accordingly  quoted 
in  fupport  of  later  determinations,  are  now  no 
longer  to  be  found,  from  the  very  imperfecft 
manner  of  coUedling  the  Law  Annals  or  Year 
Books,  which,  by  whatever  authority  they  may 
have  originally  been  compofed,  arc  come  to 
our  hands  in  a  rery  imperfedt  and  mutilated 
ftate,  notwithftanding  the  very  ample  materials, 
which  our  public  libraries  afford  of  fupplying 
the  deficiencies  *. 

Among  other  inftanccs  it  is  to  be  regretted, 
that  a  great  part  of  the  learned  compcJfitions  of 
that  venerable  ornament  of  the  law  Lord  Hale 
have  never  yet  reached  the  hands  of  the  Pub- 
lic -f- ;  a  reafonable  hope  may  however  be  en- 
tertained from  the  general  cftimation  in  which^ 
his  writings  are  held,  and  the  hands  in  which 
fome  of  them  are  faid  to  remain,  that  they  will 
hereafter  enlarge  the  ftock  of  legal  learning,  and 
extend  the  reputation  of  their  author.  And, 
without  recurring  back  to  former  times,  it 
muft  neceffarily  happen  under  the  prefcnt  want 
of  regulation  for  an  authentic  and  a  conti- 
nued publication  of  the  Adjudications  of  our 

*  A  conridersy[>le  (eries  of  Law  Annals,  particularly  of 
£dw.  III.  wanting  in  the  printed  edition  of  the  Year  fiooks^  it 
extant  in  a  very  fair  MS.  in  the  Inner-Temple  library. 

f  Several  valuable  Tradls  of  this  Aathor  have  been 
lately  mad* public  in  Mr.  H^iicrav£*s  Collbction  of 
Law  Tracts. 
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Courts  of  Law,  that  many  Important  aiithoriries 
will  be  left  to  float  on  the  uncertain  fur  face  of 
tradition,  which  might  prove  of  general  utility 
and  advantage,  if  properly  recorded. 

This  Publication  is  therefore  intended  to  fup- 
ply,  in  fome  degree,  a  repofitory  for  the  pre- 
fervation  of  (uch  portions  of  fcattered  litera^ 
tare  as  relate  to  our  Conftitution  and  form  df 
Government,  the  Theory  and  Pradticc  of  the 
Law,  the  Jurifdidlion*  of  the  feveral  Courts, 
and  of  fuch  Authorities  and  Determinations  of 
the  Courts  as  have  wholly  efcaped  the  attcn- 
uon  of  our  Reporters,  or  which  are  but  flight* 
ly  or  imperkSily  recorded  in  their  books ;  with 
orhcr  fpecial  Arguments  and  Opinions  in  Cafes 
of  difficulty  and  importance.  Of  all  thefe  the 
prefent  Volume  will,  it  is  prefumed,  be  found 
to  contain  inftances  of  fufficient  weight  and  con- 
fequcnce  to  recommend  it  to  the  attention  of 
the  more  ftudious  and  intelligent  part  of  the 
profclfion,  and  to  convey  its  own  apology  for 
extending  the  materials  of  the  lawyer's  library. 
The  numerous  acceflioni  of  Law  Books  which 
are  daily  created  by  the  accumulation  of  new 
ftatutcs,  with  the  many  determinations  upon 
them,  and  the  rules  of  court  regulating  the 
praclice  therein,  ncceflarily  demand  the  atten- 
tion of  the  modern  lawyer,  to  whom  it  is  found 
to  be  eflentially  ufeful  lo  be  apprifed  of  the 
means  of  knowledge  in  the  feveral  branches 
of  the  law^  which  arc  4hu*  occafionally  fup- 
plied  by  the  labour  and  indudry  of  thofe,  who 

have 
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have  applied  their  talents  to  the  piirpofes  of 
fuch  information.  This  intelligence,  we  ap- 
prehend, is  more  particularly  defirable  to  thofe 
who  refide  at  a  diftance  from  the  Courts  at 
Wcftminfter,  and  in  the  feveral  dependencies 
of  our  government  abroad,  for  whofe  more 
peculiar  information  therefore  our  Register 
OF  Law  Publications  is  calculated,  by 
pointing  out,  every  Term,  all  fuch  new  publi- 
cations, accompanied  with  a  general  account 
(where  it  feems  neceflary)  of  the  contents  and 
mode  of  treating  each  fubjeit ;  with  fuch  other 
particulars  as  may  enable  every  one  to  form  a 

previous  opinion  of  any  purchafe  he  may  think 
proper  to  make.  This,  though  a  fecondary  ob- 
jeft  of  our  plan,  we  prefume  to  hope,  will  prove 
a  defirable  part  of  it.  It  remains  only  to  af- 
fure  our  Readers,  that  from  the  approbation 
and  communications  which  our  Undertaking 
has  met  with  in  the  courfe  of  the  feveral  Peri- 
odical Publications  of  which  it  confifls,  we  are 
become  poiTefled  of  Original  Materials  for  feve- 
ral enfuing  volumes. 
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CASE   OF  COMMENDAMS. 

T'HE  following  Paper  contains  an  account  of  a  Jingular 
f^ffiigcin  thehiftory  of  our  judicature^  and  the  adminijiration 
of  jufiicc.  In  the  Case  ^Commendams,  io.  Ja.  i. 
which  is  reported  in  Hobart  140.  under  the  name  of  Colt 
and  Glover  verfus  the  Bifhop  of  Coventry  and  Litch- 
fields  in  Moor  898.  and  l.  Roll.  451.  fome  poftions  were 
laid  down  hy  Serjeant  Chibornc,  which  were  reprefented 
to  his  Majefiy  by  Dr.  Bilfon,  then  Bijhop  e/ Winchcfter, 
as  very  injurious  to  the  King*s  prerogative ;  namely^  that  the 
Tranflation  of  Bifhop  s  was  contrary  to  the  canon  law;  fe- 
ccndfyy  thai  the  King  had  no  power  to  grant  Commendams 
hut  in  cafe  ofnecefJity\  which  necejfity  could  never  happen^be^ 
caufe  no  man  was  bound  to  keep  up  hofpitallty  beyond  his  means. 
J  AMES ^  ever"  jealous  of  his  prerogative ^  took  alarm  at  theft 
dangerous  doctrines;  and  determined  not  to  fujfer  any  further 
argument  upon  points  fo  marly  concerning  his  royal  dignity ^ 
dire^ed his  then  j/ttorney-gcneral^  Sir  Francis  Bacon  (who 
feems  to  have  affed  as  his  principal  advifcr  in  this  mea^ 
furejy  ts  Jignify  his  pleafure  to  the  Lord  Chief  Jujlice^  Sir 
Edward  Coke,  that  he  held  it  necejfary  himfelf  fhould  be 
confultedy  before  the  Judges  proceeded  farther  in  the  argument^ 
which  was  foon  to  be  had  in  the  Exchequer  Chamber, 

The  following  account  is  the  proceeding  in  the  Council j  and 
isfuppofed  to  be  draivn  up  by  Sir  Francis  Bacon  himfelf 
not  only  from  the  mention  he  makes^  in  a  letter  to  Sir  George 
\iIJicrs,  of  a  draught  he  had  made  for  that  pnrpofc,  bi<t  as 
^'^y  be  f uf peeled  from  thejiyle  and  manner  of  it,  A  copy  of 
this  trail  has  already  been  printed  very  incorre^ly  in  a  quarto 
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CASE   OF   COMMENDAMS. 

volume  intitlcJy  **  Letters  of  Sir  Francis  Bacon,"  prhucd 
1702,  pa^e  149.  //  has  now  been  collated  %vith  the  original 
entry  in  the  Council-booh  \  and  is  brought  forward  to  the 
notice  of  perfom  curious  in  the  hi/lory  of  the  law  and  cflaw 
proceedings. 

The  following  letter^  written  by  5/r  Francis  Bacon  to  King 
James  [extra^ledfrom Cabala,^.  72.)  ywillbcflopen  thefccne 
that  will  be  exhibited  in  the  proceedings  at  the  Council-board  : 

Sir  FRANCIS  BACON,  the  King's  Attorney, 

TO    THE    KING,    GIVING   AcCOUNT     TOUCHING     THE 
Com  MEN  DAMS. 

"  IT  MAY  PLEASE  YOUR  MOST  EXCELLENT  MAJESTY, 

"  I  AM  not  fivitt  to  deliver  aiiy  thing  to  your  majell/ 
*'  before  it  be  well  weighed  :  but  now  that  I  have  informed 
"  rnylclf  of  as  much  as  is  necefTary,  touching  this  proceeding 
*'  of  the  juilges  to  the  argument  of  the  conimcndain.s,  (not- 
"  withilanding  your  majeily*s  plcalure  figuilied  by  me  upon 
**  V'  ur  maj:ily's  commandment,  in  prefcnce  of  my  lord  chan- 
"  cellor  and  tlie  biHiop  cf  Wiachei'tcr,  to  the  contrary),  I  do 
"  think  it  fit  to  advcrcilc  your  majeily  what  hath  paifed ;  the 
"  rather  bt-'caufe  I  iuppofc  tnj  juJ^^es,  iince  they  performed 
*'  not  Vv'^ur  command. ::ent,  have  at  leriil  given  your  rr.ajv'ily 
*'  their  rcafons  of  failing  therein ;  I  being  to  anfwer  for  the 
**  dtung  of  your  majefly's  comir.andment,  and  they  for  inc 
**  not  doing. 

"  I  did  conceive  that  in  a  canfe  that  concerned  vour 
**  inajclh',  and  your  nrval  power,  the  judges,  having  heard 
*'  your  aitornev-rcncral  arrue  t-ic  SaLurdav  before,  '.vould  of 
**  ihenifL'l'.Co  h.iv-  t:ii:cn  farther  time  to  be  advifed. 

**  A;.d  (it  I  fill  not  in  memory)  my  lord  Coke  received 
^*  from  your  niiijefcy's  fclf,  as  I  take  it,  a  precedent  com- 
*'  nsiuiuiej-.t,  ii.  Miiary  ter:M,  that  both  in  the  rtge  inrc::/»!:Of 
•'  :.r!.!  in  the  c^rr.mer.Jams,  your  attorney  Ihouid  be  heard  to 
**  HVTi!:,  and  tlicii  '^ny  to  be  made  of  farther  proceedi:ig  till 
'*  :..v  lord  ii::o  -V-oJ^'n  with  your  niaj»..ily. 

'*  N"vt--  theicir.,  l.-i^r^-ir^g  that  the  d  y  was  appointed  for 
*•  tl.e  i':  ^f^<  >  a;*c:i  ^  trnt,  contrary  to  my  expectation,  1  fcnt 
"  on  'i';.u:i'la/  i:i  t.'C  evening  (hrvi';g  received  your  ma- 
**  ■  -1  .'v^  Co ir.m ;.:'».-!;  \?r.t  but  the  dnv  before  in  the  afternoon) 
**  .1  Lttjr  to  'Tfiy  lord  Coke,  whereby  I  let  him  know,  that  upon 
**  fome  re,  i>rt  of  r-y  lord  of  Wiicheller  (who  by  your  com- 
*'  mand'T  vt  was  preient  at  the  argument)  of  that  wliich  palfed, 
**  i:  .vas  your  zr*aje:ly's  cxprcfs  pleafurc  that  no  farther  pro- 

**  ceedin^ 
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cwding  fhcal J  be,  unul  your  nujelly  had  conlrrroii  with  your 
judges;  which  your  niajefly  thought  to  have  done  at  your 
b=ing  now  lift  in  to\«'ni  but  by  reafon  of  ynur  many  and 
weigiity  occnfioTis,  your  princely  times  would  not  lervei 
and  that  it  was  your  plerfure  he  ihould  lignifv  lb  much  to 
lilt-  rcil  of  the  jiidges,  whereof  hi*  lordiiiji  migiit  nut  fail. 
Hii  a:ifwer  liy  word  to  my  man  was,  iha;  it  were  good  tiie 
reft  of  the  judges  underftood  fo  much  from  myielf.  '  V/liere- 
upon  1  (that  cannot  fiiill  in  fcmpljs  in  matur  ol"  for\-i;e) 
did  write  on  Friday  three  fevera!  letters  oflise  content  (o  the 
judges  of  the  common  pleas,  and  the  batons  of  the  cxch~qucr, 
and  the  other  three  judges  of  th^  king's  bc-nc'i,  menti'ining 
in  that  laft  my  paiticular  letter  to  my  lord  cKi-f  juiiiji;. 
"  This  was  all  I  did,  and  thought  all  liad  b:cfc  fare,  info- 
much  zs  the  fame  day  being  appointed  in  cha-.ccry  for  vour 
majefly's  great  caufe,  (followed  by  my  lord  Hunfdon)  t'writ 
two  other  letters  to  both  the  chief  julUces,  to  put  ti.em  in 
mind  of  ailifling  my  lord  chancellor  at  the  liearing.  And 
v/.ien  my  lord  chancellor  himfelf  took  fomc  notice  upon  that 
(KCafion,  openly  in  the  chancery,  that  the  conirr.cndams 
could  not  hold,  prcfently  after  I  heard  the  j-^gJa  were 
gone  about  the  commendams ;  whicli  1  tlru^ht,  ai  ftr:t,  had 
Seen  only  to  adjourn  the  court ;  but  J  h^M.-d  aficr  that  tliey 
proceeded  to  ar''Mmeni. 

the  nature  of  the  cnrr;mandment,  or  to  the  credence  tnrreofj 
both  which,  I  aiTure  myl'clf,  your  majclly  will  maintiiin. 
"  For  if  thiy  thouM  ftaud  upon  the  general  ground,  n:i!li 
Mgaliiii::t,  mJli  SJf.ren-ii  j-ijiiiiam,  it  rccoivech  tivo  apfwers : 
the  one,  that  rsafoiiabk  and  mature  advice  may  i:ot  b; 
confounded  with  dcky ;  :'.nd  ihui  t'ley  can  '.lell  aliedge, 
when  It  plsafeth  them;  tiic  othpr,  that  ilii-c  is  a  g^-c.it 
difference  bef.veen  a  cafe  m-.T.-ly  between  fubji;-^  .if.d  I'ib- 
jca,  and  where  the  fci  ig's  irtercll  ii  in  oui-Airn  direiJIly  or 
by  cor. fe, pence.  As  for  the  r.ttor-fv'i  plre.  and  cnmr.\il- 
fion,  it  is  as  proper  fi'-r  him  to  '~:x- ■''■'.■  ''"■'  '-'■';;'■  ]  ii-^iur-.'  to 
thf  jti'Jgcs,  as  for  t.-iC  iecrv'ta.'y  to  i.'^vM/  the  f.mic  to  iliS 
f'riiy  coutici! ;  a-iJ  fo  hatli  it  ever  be -n, 
"  'I'iielc  thinj^s  wi-re  a  little  (Irang?,  if  there  csTie  not  fo 
m.nv  of  them  t.;j,-rther,  as  ths  oij  i  i".krt'i  th-j  oMer  fct-m 
l;i"i  ftraii?:  :  but  -oiir  maj;;l.  ;-.-:t:.  f.ir  o:ci.i"i^  t,.  r-n;v,!y 
;Lii  wiL.  ..nJI  J.i,'  I  Uy  r.c  .r.o.e  f--r  t!.;;  prvlVr.:. 
"  I  wa5  a  iiti!..;  plain  with  my  lord  Ccfcc  i:!  th.-ii:  !"->'t!-%  j 
and  when  his  anlWerwas,  th:.t  he  k  !cw  all  t'leil-  x'.-.vmh  — { 
faid,  he  couli  never  prolit  ti>o  ma,;h  in  knoiving  himil'lf 


Thtfiim  candufi  held  by  the  Chiif  Ji'Jlke  on  thh  occa/Im 

[.•a;,  no  deubt,  the  immediale  caufe  of  the  difgrace  thai  foin 
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came  upon  him  ;  for  on  the  y>th  of  the  fame  June  he  was 
fufpcndcd  from  the  execution  of  his  office  \  on  the  26  th  July^ 
he  was  cenfured  before  the  Privy  Council^  one  of  the  charges 
agairji  him  being  his  condu^l  on  this  bujinejs  f  the  Com  men - 
dams  ;  and  on  the  i^th  of  November  Sir  Henry  Montague 
was  appointed  Chief  fujiicc  in  his  place. 


jft 


At  Whitehall,  6  June,  i6x6. 


present: 


THE  KING'S  MAJESTY. 


LO.  ARCHBISHOP  OF  CANT.    LO.  CHANCBLLOR» 


LO.  TREASURER, 
LO.  PRIVY  SEAL, 
LO.  STEWARD, 
LO.  CHAMBERLAIN, 
LO.  Vise.  PENTON, 


LO.  WOOTTON, 

LO.  STANHOPE, 

MR.  VICE  CHAMBERLAIN, 

MR.  SECRETARY  WINWOOO, 


MR.  SECRETARY  LAKE, 
LQ.  BIS.  OF  WINCHESTER,     MR.  CHAN.  OP  THE  EXCHE(^ 
LO.  ZOUCH,  MASTER  OF  THE  ROLLES. 

LO.   KNOLLIS, 

1 

HIS  majefty  having  this  day  given  order  for  a  meeting 
of  the  council,  and  that  all  the  judges,  being  twelve 
in  number,  fhould  be  fent  for  to  be  prefent;  when  the 
lords  were  iat,  and  the  judges  ready  attending,  his  majefty 
came  himfelf  in  perfon  to  council,  and  opened  to  them  the 
caufe  of  that  ailembly ;  which  was,  that  he  had  called  them 
together  coiKeming  a  queftion  that  had  relation  to  no 
private  perfon,  but  concerning  God  and  the  king,  the 
power  of  his  crown,  the  flate  of  his  church,  whereof  he 
was  protediMT ;  and  there  was  no  fitter  place  to  handle  it, 
than  at  head  of  his  council-table.  That  there  had  been  a 
queftion  pleaded  and  argued  concerning  commendams  \  the 
proceeding  wherein  had  been  either  mifreported  or  mi(^ 
handled;  for  his  majefty,  a  year  fince,  had  received  adver* 
tiiements  concerning  the  caufe  in  two  extremes:  by  fome, 
that  it  entrenched  into  his  prerogative  royal  in  the  general 
power  of  grantii^  commendams;  and  by  others,  that  the 
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doubt  rcftcd  only  upon  a  fpccial  nature  of  a  commenJam ; 
fuch  a*;,  in  rcfpcct  of  the  incongruity  and  exorbitant  fonn 
thereof,  might  be  qucftioned  widiout  impeaching  or  weaken- 
ing the  general  power  at  all. 

Whereupon  his  majcfty,  willing  to  know  the  true 
ftiitv.  thereof,  commanded  the  lord  bifliop  of  Wincheftcr,  and 
mr.  fecrctary  Win  wood,  to  be  prcfent  at  the  next  argu- 
ment, and  to  report  the  ftatc  of  the  queflion  and  proceed- 
ino;  to  his  maj '>.lly.  But  mr.  fccretary  Winwood  being 
abfent  by  occafion,  the  lord  of  W^inchefter  was  only 
pr»  fcp.t,  and  made  information  to  his  majefty  of  the  parti- 
culars thereof^  which  his  majefty  commanded  him  to  re- 
port to  the  board.  Whereupon  the  lord  of  Winchefter 
itooJ  up  and  faid,  ferjcant  Ckiborne^  who  argued  the 
cafe  againft  the  commtndams,  had  maintained  divers  pofi- 
tions  and  afiertions  very  prejudicial  to  his  majefty's  prero- 
gative royal :  aj?,  firft,  that  the  tranflation  of  bifhops  was 
agaiiift  the  canon  law,  and,  for  authority,  vouched  the 
canons  of  the  council  of  Sardis ;  that  the  king  had  not 
power  to  grant  commendams  but  in  cafe  of  nece/Iityj  that 
there  could  be  no  neceflity  becaufe  there  was  no  need  of 
aupncntation  of  livings,  for  no  man  was  bound  to  keep 
hc>f]'itality  above  his  moans;  befides  many  other  parts  of  his 
argumejit  tt-nding  to  the  overthrow  of  his  majefty 's  prero- 
gative in  cafe  of  commendams. 

l^HE  lord  of  Winchefter  having  made  his  report,  his 
miijcfty  rcfumed  his  former  narrative,  letting  the  lords 
kiiow,  that  after  the  lord  of  Winton  had  made  unto  his 
majefty  a  report  of  that  which  pafied  at  the  argument  of 
the  caufe,  like  in  fubftance  unto  that  which  had  been  now 
made,  his  majefty,  apprehending  the  matter  to  be  of  fo 
high  a  nature,  commanded  his  attorney  general  to  fignify 
his  majefty's  pleafure  unto  the  lord  chief  juftice,  that  in 
regard  of  iiis  majefty's  otlier  moft  v/eighty  occafions,  and  for 
thur  his  majefty  held  it  neceilary,  upon  the  lord  of  Winchef- 
ftcrh  report,  that  liis  majefty  be  firft  confalted  with,  before 
jh;;judg:.  5  proceeded  to  argument,  therefore  the  day  appointed 
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for  die  judges  arguments  fliould  be  put  off  till  he  might  fpeak 
of  it  to  his  majefty ;  and  this  letter  of  his  majefty^s  attorney 
was,  by  his  majefty's  commandment,  openly  read  as  fbl- 
loweth  in  hac  verba:  *- 

"my  lord, 

"  IT  is  the  Icing's  exprefi  pleafure  that,  becaufe  his 
majefty's  time  would  not  ferve  to  have  conference  with 
your  lordfhip  a^ui  his  judges,  touching  the  cafe  of  commen- 
dams,  at  his  laft  being  in  town,  in  regard  of  his  majefty's 
other  moft  weighty  occafions,  and  for  that  his  majefty  hath 
held  it  nece{Iary,  upon  the  report  which  my  lord  of  Win- 
chefter  (who  was  prefent  at  the  laft  argument  by  his  ma- 
jcfty's  royal  commandment)  made  to  his  majefty,  that  his  ma- 
jefty be  firft  confultcd  with  ere  there  be  any  further  proceed- 
ings hyargamcm^  by  any  of  the  judges,  or  otherwife ;  there- 
fore that  die  day  appointed  for  the  further  proceedings  by 
argument  of  the  judges  in  that  cafe  be  put  off  till  his  ma- 
jeft/s  further  pleafure  be  known  upon  confulting  with  him; 
and  to  that  end  that  your  lordfliip  forthwith  fignify  his  com- 
mandment to  the  reft  of  the  judges,  whereof  your  lordftiip 
may  not  fail ;  and  fo  I  leave  your  lordfliip  to  God's  good* 
ncis. 

Your  lordfhip's  loving  friend  to  command, 
This  rkurfday^  at  afternoon^  FRANCIS   BACON." 

the  2yb  of  Aprils  lb  lb. 

That  upon  this  letter  received,  the  lord  chief  juftice 
returned  word  to  his  majefty's  (aid  attorney,  by  his  fervant^ 
that  it  was  fit  the  reft  of  his  brethren  fliould  underftand  his 
majeft/s  pleafure,  immediately,  by  letter  from  his  iaid  attor- 
ney to  the  judges  of  the  feveral  benches ;  and  accopdingly  it 
was  done.  Whereupon  all  the  iaid  judges  aiTembled,  and 
by  their  letter  under  their  hands  certified  his  majefty  that  they 
held  thoie  letters,  importing  the  fignification  aforefaid,  to  be 
contnuy  to  law,  and  fuch  as  they  could  not  yield  to  die 
£une  by  their  oaths  -,  and  that  thereupon  dKy  had  proceeded 
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tt  the  day,  and  did  now  certify  his  majefty  thereof.  Which 
letter  of  the  judges  his  majefty  alio  commanded  to  be  €>pen« 
\y  read,  the  tei^r  whereof  foHowcth  in  hac  verba : 

"  MOST  DREAD  AND  MOST  GRACIOUS  SOVEREIGN, 

''  IT  may  pleafe  your  moft  excellent  nujefty  to  be  ad- 
vertiied,  that  this  letter  indofed  was  delivered  to  me,  your 
majefty's  chiof  juftice,  on  Thurfday  laft,  in  the  afternoon, 
by  a  fervant  of  your  majefty's  attorney  general;  and  letters 
of  like  effeft  were,  on  the  day  following,  fent  from  him,  by 
bis  fervant,  to  us  your  majefty's  other  juftices  of  every  of 
your  courts  at  Weftminfter.     We  are,  and  e\'er  will  be 
ready,  with  all  faithful  a^Ltrue  hearts,  according  to  our 
bounden  duties,    to  ferve  and  obey  your  majefty,  and 
think  ourfelves  moft  happy  to  (pend  our  lives  and  abilities 
lo  do  your  majefty  true  and  faithfiil  fervice  in  this  prcfcnt 
caic  mentioned  in  this  letter.  What  information  hath  been 
made  unto  you,  whereupon  mr.  attorney  doth  ground  his 
letter  from  the  report  of  the  btfhop  of  Winchefter,  wc  know 
not      This  we  know,  diat  the  true  fubftance  of  the 
.caufe  fummarily  is  this:  It  confifteth  principally  upon  the 
conftru£Hon  of  twoails  of  parliament,  the  one  of  the  25th 
year  of  king  Edward  III.  and  the  other  of  the  25th  year  of 
king  Henry  VIII.  whereof  your  majefty's  judges  upon 
their  oaths,   and  according  to  their  beft  knowledge  and 
learning,  are  bound  to  deliver  the  true  underftanding  faith- 
ftilly  and  uprightly ;  and  the  cafes  between  fubjeSs,  for  private 
intereft  and  inheritance,  eamcftly  called  on  us  for  juftice  and 
expedition.     We  hold  it  our  duties  to  inform  your  majefty 
that  our  oath  is  in  thefe  exprefs  words :  That  in  cafe  any  Ict^ 
ters  ante  unto  us  contrary  to  law^  we  do  nothing  by  fuch  let- 
ters^ but  certify  ycur  nwjejly  thereof^  and  go  forth  to  do  the  lew 
nctwithj}anding  the  fame  letters.     We  have  advifedly  con- 
frdered  of  the  (aid  letters  of  mr.  attorney,  and  with  one 
confent  do  hold  the  fame  to  be  contrary  to  law,  and  that 
we  could  not  yield  to  the  &me  by  our  oath  \  afTuredly  per- 
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fui£ng  ourlelves  of  your  majefty  being  truly  informed 
that  it  ftandetfa  not  with  your  roysd  and  jtift  pleafure  to 
give  way  to  them ;  and  therefore,  knowmg-your  majefty's 
zeal  to  juftice,  and  to  be  moft  renowlflndierefore,  we 
have,  according  to  our  oadis  and  duties,  at  the  open  day 
prefixed  the  laft  term,  proceeded,  and  thereof  certified 
your  majefty.  Welhall  ever  pray  to  the  Almighty  for  your 
majefty,  in  all  honour,  health  and  happinefe,  long  to  reign 
over  us. 

Your  moft  humble  and  faithful 
fiibjefb  and  fervants, 

£DW.  COKE,  £DW.   BROMLEY, 

HENRY    HOBART,  JO.    CROKE, 


■4- 


LAWR.    TANFELD,        ^H.    WINCHE, 
P.   WARBURTON,  JOHN    DODDRIDGE,     r 

CEO.   SMGGE,  AVGUSTINE    NICO^LS, 

JAMES   ALTHAM,  ROBERT    HOUCtf^NV'* 

Sirjea$ai*-I»n,  %jtb  tf  jifrilf  1616. 

His  majefty  having  confidered  of  this  letter^  did  by  his 
princely  letters  return  anfwer,  reporting  himfelf  to  their 
^sfwn  knowledge  and  experience,  what  princely  care  he 
had  ever  had,  fince  his  coming  to  the  crown,  to  have  ju- 
ftice  duly  adminiftered  to  his  fubjeds  with  all  poflible  ex- 
pedition; and  how  fiu*  he  was  from  eroding  or  delaying  of 
juftice,  vrhere  the  intereft  of  any  private  party  was  que^ 
doned;  but  on  the  oidier  fide  exprefling  himfelf,  that 
where  the  cafe  concerned  the  high  powers  and  preroga^ 
tives  of  Ws  crown,  he  would  not  endure  to  have  them 
wounded  dirough  the  fides  of  a  private  perfon ;  admonlfhing 
them  aifo  of  a  cuftom  lately  entertained  of  a  greater  bold* 
nefi,  todifpute  the  high  points  of  his  majefty's  prerogative, 
in  a  popular  and  unlawful  liberty  of  argument,  more  than 
in  former  dmes ;  and  making  them  perceive  alfo  bow  weak 
and  in^)ertinent  the  pretence  of  allegation  of  their  oath  was 
in  a  cafe  of  this  nature,  and  how  well  it  might  have  been 

'ip$xeii  ifHth  many  other  weighty  points  in  the  faid  let' 
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ter  contained:  which  letter  alfo,  by  his  majefty's  com- 
mandment, was  publicly  read  in  hac  verba  : 

"   JAMES  REX. 

"  TRUSTY  and  well-beloved  counfellors,  and  trufty  and 
well  beloved,  we  greet  you  well.     We  perceive  by  your 
letter  that  you   conceive  the  conunandment  given   you 
by  our  attorney  genera],  in  our  name,  to  have  proceeded 
upon  wrong  information ;  but  if  ye  lift  to  remember  what 
princely  care  we  have  ever  had,   fmce   our   coming  to 
this  crown,  to  fee  juftice  duly  adminiftered  to  our  fub- 
jefts  with  all  poflible  expedition,  and  how  far  we  have 
ever  been  from  urging  the  delay  thereof  in  any  fort,  yc 
may  fafely  perfuade  yourfclve?,  that  it  is  no  fmall  reafon 
that  moved   us  to  fend   you  that  diredlion.     Ye   might 
very  well  have  fpared  your  labour  in  informing  us  of  the 
nature  of  your  oath ;  for  although  we  never  ftudicd  the 
common  law  of  England,  yet  we  arc  not  ignorant  of  any 
points  which  belong  to  a  king  to  know.     We  are  there- 
fore to  inform  "you  hereby,   that  we  arc  far  from  crof- 
fing  or  delaying  any  thing  which  may  belong  to  the  intercfl 
of  any  private  party  in  this  cafe  j  but  we  cannot  be  con- 
tented to  fuffcr  the  prerogative  royal  of  our  crown  to  be 
wounded  through  the  fides  of  a  private  perfon.     We  have 
no  care  at  all  which  of  the  parties  fhall  win  his  procefs  in 
this  cafe,  fo  the  right  prevail,  and  that  juftice  be  truly  admi- 
niftered ;  but,  upon  the  other  part,  we  have  reafon  to  fore- 
fee  that  nothing  be  done  in  this  cafe  which  may  wound  our 
prerogative  in  general ;  and  therefore,  fo  that  we  may  be  fure 
that  nothing  liiall  be  debated  amongft  you  which  may  con- 
cern our  general  power  of  not  giving  commendams,  we  de- 
firc  not  the  piirtics  to  have  an  hour's  delay  of  juftice  j  but  that 
our  prerogative  fliould  not  be  vrouncled  in  that  regard,  for 
all  times  hereafter,  upon  pretext  of  private  parties  interefl, 
we   feat   you   tliat   direclioii  *,    which   we  account  to  be 
wounded  as  well  if  it  be  publicly  difputcd  upon,  a)s  if  any  fen- 
tencc  were  given  againfl:  it.    VVe  are  therefore  to  admonjih 
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yoti,  that  fincc  the  prerogative  of  the  crown  hath  been  more 
boldly  dealt  withall  in  Weftminfter-hall,  during  the  time 
of  our  reign,  than  ever  it  was  before  in  the  reigns  of  divers 
princes  immediately  preceding  us,  we  will  no  longer  en- 
dure that  popular  and  unlawful  liberty  ^  and  therefore 
were  we  juftly  moved  to  fend  you  that  direction  to  forbear 
to  meddle  any  further  in  a  cafe  of  fo  tender  a  nature  till  we 
had  further  thought  upon  it.  We  have  caufe  indeed  to 
rejoice  of  your  zeal  for  the  fpeedy  execution  of  juftice,  but 
we  would  be  glad  that  all  our  good  fubje£b  might  fo  find 
the  fruit  thereof,  as  that  no  pleas  before  you  were  of  older 
date  than  this  is.  But  as  to  the  argument  which  you  found 
upon  your  oath,  you  give  our  predeceflbrs,  who  firft  founded 
that  oath,  a  very  uncharitable  meaning,  in  perverting  their 
intention  and  zeal  to  juftice,  to  make  a  weapon  of  it  to  ufc 
againft  their  fucceflbrs.  For  although  your  oath  be,  that 
you  (hall  not  delay  juftice  between  any  private  parties; 
yet  was  it  not  meet  that  the  king  fhould  receive  harm 
thereby  before  he  be  forewarned  thereof.  Neither  can  you 
deny  but  that  every  term  you  will,  out  of  your  own 
difcretions,  for  reafons  known  unto  you,  put  off  either  the 
hearing  or  determining  of  any  ordinary  caufc  betwixt  pri-  , 
vate  perfons  till  the  next  term  following. 

**  Our  pieafure  therefore  is,  who  are  the  head  and  foun- 
tain of  juftice  under  God  in  our  dominions,  and  we,  out 
of  our  abfolute  authority  royal,  do  command  you,  that 
you  forbear  to  meddle  any  further  in  this  plea  till  our 
coming  to  the  town,  and  that  out  of  our  own  mouth  you 
may  hear  our  pieafure  in  this  bufmefs.  Which  we  do  only 
out  of  the  care  we  have,  that  our  prerogative  may  not 
receive  any  unwitting  and  indireft  blow,  and  not  to  hinder 
juftice  to  be  miniftered  to  any  private  parties,  which  no 
importunities  ftiall  perfuade  us  to  move  you  in ;  as  only 
for  the  avoiding  of  unreafonable  importunities  of  faitors  in 
their  own  particular,  that  oath  was,  by  our  predecefibrsj 
ordained  to  be  miniftered  unto  you.  So  we  wifli  you 
heartily  well  to  fere. 

"  Post* 
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«<  Postscript.  You  (hall,  upon  the  receipt  of  this  our 
letter,  call  our  attorney  general  unto  you,  who  will  inform 
you  of  the  particular  points  which  we  are  unwilling  (hould 
be  publicly  difputcd  of  in  this  cafe." 

r 

This  letter  being  read,  his  majefty  reforted  to  take 
into  his  confideration  the  parts  of  the  judges'  letter  and 
other  their  proceeding  in  that  caufe,  and  the  errors  therein 
committed  and  contained ;  which  errors  his  majefty  did  fet 
forth  to  be  both  in  matter  and  manner.  In  matter,  as  well 
by  way  of  omijfwn  as  commijfton. 

For  omijfton^  that  it  was  a  fault  in  the  judges,  that 
when  they  heard  a  counfellor  at  the  bar  prefume  to 
argue  againft  his  majefty's  prerogative,  which  in  this 
cafe  was  in  efFeft  his  fupremacy,  they  did  not  interrupt 
him,  and  reprove  (harply  that  loofe  and  bold  courfe  of 
dUaiErming  or  impeaching  things  of  fo  high  a  nature 
by  difcourfe;  efpecially  fince  his  majefty  hath  obferved 
that,  ever  fmce  his  coming  to  this  crown,  the  popular- 
fort  lawyers  have  been  the  men  that  moft  afFrontedly,  in 
all  parliaments,  have  trodden  upon  his  prerogative ;  which 
being  moft  contrary  to  their  vocation  of  any  men,  fince 
the  law  nor  lawyers  can  never  be  refpefted  if  the  king  be 
not  reverenced,  it  therefore  beft  became  the  judges,  of 
any,  to  check  and  bridle  fuch  impudent  lawyers,  and  in 
their  feveral  benches  to  difgrace  them,  that  bear  fo  little 
refpeft  to  the  king's  authority  and  prerogative.  That  his 
majefty  had  a  double  prerogative;  whereof  the  one  vtras  or* 
dinary,  and  had  relation  to  his  private  intereft,  which 
might  be,  and  was,  every  day  difputed  in  Wcftminfter- 
hall ;  the  other  was  of  a  higher  nature,  referring  to  his  fu- 
preme  and  imperial  power  and  fovereignty,  which  ought 
not  to  be  difputed  or  handled  in  vulgar  argument :  but  that 
•f  late  the  courts  of  the  common  law  were  grown  fo  vaft 
and  tranfcendant,  as  they  did  both  meddle  vrith  the  king's 
prerogative,  and  had  ihcroached  upon  all  other  courts  of 
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jufticc,  as  the  high  commijpon^  the  council  eftablifhed  in 
Wales,  and  at  York,  the  court  of  requefts. 

Concerning  that  which  might  be  termed  cmtmijjm^ 
his  majefty  took  exception  to  the  judges'  letter  both  iri 
matter  and  form.  For  matter,  his  majefty  did  pla'uily  demon;- 
ftrate,  that  whereas  it  was  contained  in  the  judges'  letter, 
that  the  fignifica^ion  of  his  majefty's  pleafure,  as  aforefaid, 
was  contrary  to  law,  and  not  agreeable  to  the  oath  of  a  judge, 
that  could  not  be. 

First,  for  that  the  putting  oflF  the  hearing,  or  pro- 
ceeding upon  juft  and  necefTary  caufes,  is  no  denying 
or  delaying  of  juftice,  but  wifdom  and  maturinr  of  pro- 
ceeding ;  and  that  there  cannot  be  a  more  juft  and  nece(&ry 
cade  ti  ftay,  than  the  confultiiig  with  the  king  where  the 
caufe  concerns  the  crown-,  and  that  the  judges  did  daily  put 
oflF  caufes  upon  lighter  occafions.  Likewife  his  majefty 
did  defire  to  know  of  the  judges  how  this  calling  them  to 
confult  with  him  was  contrary  to  law,  which  they  never 
could  anfwer  unto* 

Second|.y,  That  it  was  no  bare  ftippofition  or  furmife 
that  this  cafe  concerned  the  king's  prerogative,  for  that  it 
had  been  dire£Uy  and  largely  difputed  at  the  bar ;  and  the 
very  di(puting  thereof  in  a  public  audience,  is  both  dange- 
rous and  diftionourable  to  his  majefty. 

Thirdly,  That  the  manner  of  the  putting  ofF  which 
the  king  required,  was  not  infinite,  nor  for  long  time,  but 
grounded  upon  his  majeft]r*s  weighty  occafions,  which  were 
notorious  >  by  reafon  whereof  be  could  not  fpeak  with  the 
judges  before  die  argument ;  and  that  there  was  a  certain 
cxpe£hition  of  his  majefty's  fpeedy  return  at  Whitfuntide  \ 
and  likewife,  that  the  cafe  had  been  fo  lately  argued,  and 
jcould  not  receive  judgment  till  Eaftcr  term  next,  as  the 
judges  themfclves  afterwards  confefled. 

And  laftly,  Becapfe  there  was  another  juft  caufe  of  abr 
ience  for  the  two  chief  juftices,  for  that  they  ought  to 
have  affifted  the  lord  chancellor  the  fame  day  in  a  great 
caufe  of  the  king's,  followed  by  the  lord  Huiifdon  againft 
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the  lord  William  Howard  in  chancery ;  which  caufe  of  the 
king's,  fpecially  being  fo  weighty,  'ought  to  have  had  pre- 
cedence before  any  caufe  betwixt  party  and  party. 

Also,  whereas  it  was  contained  in  the  judges'  letter, 
that  the  cafe  of  the  commendams  was  but  a  caufe  of  private 
intercft  between  party  and  party,  his  majefty  (hewed  plainly 
the  contrary,  not  or.ly  by  the  argument  of  feijeant  Chiborm^ 
V^hich  was  before  his  commandment,  but  by  the  argument 
of  the  judges  thcmfalves,  namely,  jufticc  NIcoIIsy  which 
was  after ;  but  fpecially,  fince  one  of  the  parties  is  a  biihop, 
who  pleads  for  the  cominendam  by  virtue  of  his  majefty's 
prerogative. 

Also,  whereas  it  was  contained  in  the  judges'  letter  that 
the  parties  called  upon  them  earneflly  for  juftice,  his  ma- 
jefty conceives  it  to  be  but  a  pretence;  urging  them  to 
prove  that  there  was  any  folicitation  by  the  parties  for  ex- 
pedition, otherwife  than  in  an  ordinary  courfc  of  attends 
ance,  whiich  they  could  never  prove. 

As  for  the  form  of  the  letter,  his  majefty  noted  that  if 
was  a  new  thing,  and  very  undeccnt  and  unfit  for  fub- 
jefts  to  difobey  the  king's  commandment  5  but  moft  of  all 
to  proceed  in  the  mean  time,  and  to  return  to  him  a  bare 
certificate* :  whereas  they  ought  to  have  concluded  with  the 
laying  down  and  reprcfcnting  of  their  reafons  modeftly 
unto  his  majcfly,  why  they  fiiould  proceed;  and  fo  to  have 
fubmitted  the  fame  to  his  princely  judgment,  expelling  to 
know  from  him,  wlicthcr  they  had  given  him  fatitfadlion. 

After  this  his  majefty's  declaration,  all  the  judges  fell 
upon  their  knees  and  iicknowledgeu  tlieir  error  for  matter 
oi  jorm^  huirilly  praying  his  majcfty's  gracious  lavcur, 
and  pardon  for  tlic  f^mc. 

LuT  for  the  inatUr  of  the  letter,  the  lord  chief  juftice 
of  the  king's  bench  entered  into  a  defence  tliereof  j  the 
efi'ecl  whereof  was,  th:;t  the  ftay  required  by  i;is  m^ijefty 
was  a  delay  of  juitice,  and  therefore  contrary  to  law  and 
the  judges'  oath)  and  that  tiie  judges  knew  well  amongft 
tbeaUlivcs  that  the  cafe  (as  tliey  meaiit  to  handle  it)  did 

not 
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not  concern  His  majeft)r's  prerogative  of  grant  of  com- 
mcndams ;  and  that  if  the  day  had  not  been  held  by  the 
not  coming  of  the  judges,  the  fuit  had  been  difcontinued, 
which  had  been  a  failing  in  jiiftice;  and  that  they  could 
not  adjourn  it,  becaufe  mr.  attorney's  letter  mentioned 
no  day  certain,  and  diat  an  adjournment  muft  always  be 
to  a  day  certain. 

Unto  which  anfwer  of  the  chief  juftice  his  majcfty 
did  reply,  that  for  the  bft  conceit  it  was  mere  fophiilry, 
for  that  they  might  in  their  difcretions  have  prefixed  a 
convenient  day,  fuch  as  there  might  have  been  time  for 
them  to  confult  with  his  majefty  before  the  fame,  and  that 
his  majefty  left  that  point  of  form  to  themfelves. 

And  for  that  other  point,  that  they  fhould  take  upon 
&cm  peremptorily  to  difcern,  whether  the  cafe  concerned 
the  king's  prerogative,  without  confulting  with  his  majefty 
firfl,  and  informing  his  princely  judgment,  was  a  thing  pre- 
pofterous  ^  for  that  they  ought  firft  to  have  made  that  ap- 
pear to  his  majefty,  and  fo  to  give  him  afl'urance  thereof 
upon  confultation  with  him. 

And  as  for  the  main  matter,  that  it  fliould  be  againft  the 
law,  and  againft  their  oath,  his  majefty  (aid  he  had  fpoken 
enough  before:  unto  which  the  lord  chief  juftice,  in 
efTedt,  had  made  no  anfwer,  but  only  uiiifted  upon  die 
former  opinion ;  and  therefore  the  king  required  the  lord 
chancellor  to  deliver  his  opinion  upon  that  point,  whether 
the  ftay  that  had  been  required  by  his  majefty  were  con- 
trary to  law  or  againft  the  judges'  oath. 

The  lord  chancellor  ftood  up  and  moved  his  majefty,  that 
becaufe  this  queftion  had  relation  to  matter  of  law,  his 
majefty  would  be  informed  by  his  learned  counftl  firft,  and 
they  firft  to  deliver  their  opinions  j  v/hich  his  majefty 
commanded  them  to  do. 

Thereupon  his  majcfty's  attorney  general  gave  his 
opinion,  that  the  putting  oft'  the  day  in  maimer  as  was 
required  by  his  majefty,  to  his  undcrftanding,  was,  without 
«]1  fcruple,  no  delay  of  juftice,  nor  danger  of  the  judges' 
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ttthj  inrifling  upon  fome  of  the  reaTons  which  hts  majeft^ 
bad  formerly  opened;  and  adding,  that  the  letter  he  had 
writ  in  his  majefty's  name  was  no  imperious  letter,  as  to 
&y,  that  his  majelly,  for  certain  caufes,  or  for  caufes  known 
to  himfelf,  would  have  them  put  off  the  day,  but  fairijr 
and  plainly  exprefTcd  the  caufes  unto  them ;  for  that  the 
king  conceived,  upon  the  lord  of  Winchcftei's  report, 
that  the  caufc  concerned  him,  and  that  hit  majefty  wil- 
lingly would  have  fpoken  with  then)  before,  but  by  rea- 
fon  of  his  important  bufmefs  could  not,  and  therefore  re- 
quired  a  flay  till  they  might  conveniently  fpcak  with  him, 
which  they  knew  could  not  be  Ipng:  aiid  intheconclufion 
of  his  fpecch  wiftied  the  judges  fcrioufly  to  confider  with 
thEtr.fdves,  whether  Aey  were  not  in  greater  danger  of 
breach  of  their  oath  by  their  proceeding,  than  they  would 
have  been  by  tfio-ir  flay;  for  that  it  is  part  of  their 
oath  to  counfcl  his  majcfty  when  they  are  called;  and  if 
they  will  proceed  in  a  bufmefs  firft,  whereupon  they  are 
called  to  couiifel,  and  will  counftl  him  when  the  matter 
is  paft,  it  is  more  than  a  fimple  rcfiifal  to  give  hiin  coun- 
sel. And  fo  concluded  his  fpecch ;  and  the  rcll  of  thff 
learned  counfel  confented  to  his  opinion. 

Whereupon  die  lord  chief  jultice  of  the  king's  bench, 
aiifwering  nothing  to  the  matter,  took  exception  that  tha 
king's  counfel  learned  fhould  plead  or  difpute  vnth  the 
judges  i  for,  he  faid,  they  were  to  plead  before  the  judges, 
and  not  to  difpute  with  them.  Vv  heroimto  the  king's  attor- 
ney replied,  that  he  found  that  exception  ftrange,  for  that 
the  king's  learned  counfel  were  by  tath  and  otEce,  and 
much  more  when  they  had  the  king's  cxprcis  command-^ 
mcnt,  without  fear  of  any  man's  fece,  to  proceed  or  declare 
againft  any  die  grcati;ft  peer  or  fubjeft  cf  the  kingdom^ 
ind  not  only  any  fubjcdl  in  particular,  but  any  body  of 
fubjeias  or  perfons,  were  they  judges,  or  were  they  an  up- 
per or  lower  houfc  of  parliament,  in  cafe  that  they  exceed 
the  limits  of  their  autliority,  or  take  any  thin^  from  his  ma- 
jcily's  royal  power  or  prerogative     And  fo  concluded, 
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that  this  challenge^  and  that  hi  his  majefty*s  pfeience,  was 
a  wrong  to  their  places,  for  which  he  and  his  fellows  did 
appeal  to  his  majefty  for  reparation;  And  hereupon  his 
majefty  did  afHrm,  that  it  was  their  duty  fo  to  do>  and  that 
he  would  maintain  them  therein,  and  took  occaiion  after- 
wards again  to  fpeak  of  it;  for  wheii  the  lord  chief  juftice 
laid  he  would  not  difpute  With  his  majefty,  the  king  re- 
plied, **  that  the  judges  would  not  difpute  witli  him,  nor 
"  his  learned  counfel  might  not  difpute  with  them;  fo, 
•*  whether  they  did  well  or  ill,  it  muft  not  be  difputed." 

After  this  the  lord  chancellor  delivered  his  opinion 
plainly  and  clearly,  that  the  ftay  that  had  been  by  his  ma- 
jefty required  was  not  againft  law,  nor  any  breach  of  the 
judges'  oath,  and  required  tliat  the  oath  itfelf  might  be  read 
out  of  the  ftatute  •  ;  which  was  done  by  the  king*s  folicitor, 
and  all  the  words  thereof  weighed  and  confidered.  There- 
upon his  majefty  and  the  lords  thought  good  to  aflc  the 
judges  feverally  their  opinions ;  the  qucftion  being  put  in 
this  manner,  JVhether  if^  at  any  t!me^  in  a  cafe  depending 
before  thejudgeSy  which  his  majejiy  conceived  fo  concern  hinij 
iitber  in  power  or  in  profit^  and  thereupon  required  to  confult 
with  them,  that  they  jhouldfiay  proceeding  in  the  mean  timcj 
they  ought  not  to  flay  accordingly?  They  all  (the  lord  chief 
juftice  only  excepted)  yielded,  that  they  would,  and  acknow- 
ledged it  to  be  their  duty  fo  to  do ;  only  the  lord  chief 
juftice  of  the  king's  bench  laid  for  anfwcr,  "  that  when 
"  that  cafe  ftiould  be,  he  would  do  that  fhould  be  fit  for  a 
"  judge  to  do:"  and  the  lord  chief  juftice  of  the  common 
pleas,  who  had  aflented  with  the  reft,  added,  « that  he  would 
"  ever  truft  the  juftice  of  his  majcfty's  commandment.'* 
After  this  was  put  to  a  point,  his  majefty  thought  fit,  in  ref- 
pc£t  of  the  further  day  of  argument  appointed  the  Saturday 
following  for  the  commendams,  to  know  from  his  judges 
what  he  might  cxpcft  from  them  concerning  the  (kme. 
Whereupon  tbt  lord  of  Canterbury  breaking  the  cafe  into 

•  'Sec  Stat.  18.  Edward  3,  ft.  4, 
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fomc  queflions,  his  majefty  did  require  his  judges  to  deal 
plainly  with  him,  whctlicr  they  meant  in  their  argument 
to  touch  the  gener.il  power  of  granting  coinmcndams,  yea 
OF  no.  Whereupon  all  the  faid  judges  did  promife  and  af- 
fure  his  majefty,  that  in  the  argument  of  the  (aid  cafe  of 
commcndams,  they  would  fpeak  nothing  which  fliould 
weaken  or  draw  into  doubt  his  majefty's  prerogative  for 
tiic  granting  of  them ;  but  intended  particularly  to  infill 
upon  the  point  of  the  lapH*,  and  other  individual  points  of 
the  cafe,  which  they  conceived  to  be  of  a  form  diifering 
from  all  other  commendams  which  have  hciin  pra6tifed. 

The  judges  alfo  went  further,  and  did  promife  his 
majefty  that  they  would  not  only  abft:ain  from  fpeaking 
any  thing  to  weaken  his  majefty's  prerogative  of  com- 
mendams, but  would  directly,  and  in  plaui  terms,  affirm  the 
fame,  and  correct  the  erroneous  and  bold  fpeeches  which 
had  been  ufed  at  the  bar  in  derogation  thereof.  Alfo  all  the 
judges  did  in  general  acknowledge  and  profefs,  with  great 
forwardnefs,  that  it  was  their  duty,  if  any  counfellor  at  the 
bar  prefumed  at  any  time  to  call  in  queftion  his  majefty's 
high  prerogative  and  regalities,  that  they  ought  to  repre- 
hend them  and  filcncc  them;  aiKi  all  promifcd  fo  to  do 
hereafter. 

Lastly,  the  two  judges  which  were  then  next  to  ar- 
gue, mr.  ]ix{t\CQ  Doddridge  and  mr.  juftice //^«^A^,  open- 
ed themielves  unto  his  majefty  thus  for,  that  they  would  in- 
lift  chiefly  upon  the  lapfc,  and  fome  points  of  uncertainty, 
repugnancy,  and  abfurdity,  being  peculiar  to  this  commen- 
dam  i  and  that  they  would  ihcw  their  diflike  of  that  which 
had  been  laid  at  the  bar  for  the  weakening  of  the  general . 
power.     And  mr.  juftice  Doddridge  laid,  that  he  would 
conclude  for  the  kir.g,  tiiat  the  church  was  void  and  in  liis 
nuijefty's  gift.     He  alfo  faid,  that  the  king  might  give  a 
comuiendam  to  a  bilhop,  either  before  or  after  his  confe- 
cration,  and  that  he  might  either  give  if  ^m  during  his 
life,  or  for  a  certain  number  of  years. 
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The  judges  having  thus  far  fubmitted  and  declared  them- 
felves,  his  majefty  admoniflied  them  to  keep  the  bounds 
and  limits  of  their  icvend  courts,  not  to  fufFer  his  prero- 
gative to  be  wounded  bjr  rafli  and  unadvifed  pleading  be- 
fore them,  or  by  new  inventions  of  law ;  for  as  he  well 
knew  that  the  true  and  ancient  common  law  is  the  moil 
favourable  for  kings  of  any  law  in  the  world,  fo  he  advifed 
them  to  apply  diemielves  to  the  ftudy  and  pra6^ice  of  that 
ancient  and  beft  laW)  and  not  to  extend  the  power  of  any 
of  their  courts  beyond  their  due  limits,  following  the  prece- 
dent of  the  beft  ancient  judges  in  the  times  of  the  bed  go- 
vernment J  and  that  they  might  afliire  thcmfelves  that  he, 
for  his  part,  in  his  proteSion  of  them  and  expediting  ofju- 
ftice,  would  walk  in  the  fteps  of  the  ancient  and  beft  kings. 
And  thereupon  he  gave  them  leave  to  proceed  in  their  ar- 
gument. 

When  the  judges  were  removed,  his  majefty,  that  had 
forborne  to  afk  the  votes  and  opinions  of  his  council  before 
the  judges,  becaufe  he  would  not  prejudicate  the  freedom 
of  the  judges*  opinions  concerning  the  point,  whether  the 
ftay  of  proceedings  that  had  been  by  his  majefty  required 
could,  by  any  conftru(ftion,  be  thought  to  be  within  the 
compafs  of  die  judges'  oath  (which  they  had  heard  read 
unto  them),  did  then  put  the  queftion  to  his  council; 
who  all  with  one  confent  did  give  opinion,  that  it  was 
far  from  any  colour  or  (hadow  of  fuch  interpretations, 
and  that  it  was  againft  common  fenfe  to  think  the  con- 
trary; cfpccially  fince  there  is  no  mention  made  in  their 
oath  of  delay  of  juftice,  but  only  that  they  ftiould  not  deny 
jtt/iicey  jt$r,ti  moved  by  any  of  the  ting's  letters  to  do  any 
thing  contrary  to  law  or  iujlice. 

G.  Cant,  T.  EUefjuerey  Cane.  T.  Suffolke,  E.  JVorceJler,  Lenox. 
Nottingham*  Pembroke. 

jy,  KnoUis. 
yohn  Dlgbye.    Raphe  IFinwoode,    Tho.  Lake.    Fulk  GrevilL 

Jul  Ctsfar,  Fr.  Bacon. 
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THE  tra/i  which  follows /c^ms  to  have  been  written  (m 
may  be  colle  fled  from  a  note  in  the  margin)  fome  time  before 
the  death  of  Air,  Selden.  //  has  been  printed  before  at  the 
end  of  the  Chancery  Reports,  but  very  incorrectly.  ^  peat 
part  of  this  trail  is  of  the  time  o/*  James  I.  being  an  ac- 
count of  what  was  done  in  the  Privy  Council^  and  by  the 
King^s  learned  Counfely  on  the  ^tejlion  of  the  JurifdUlicn  cf 
the  Court  of  Chancery ^  which  aroft  in  1615,  during  the  time 
of  Lord  Ellcfmere  and  Lord  Chief  Juflice  Coke.  This  dif" 
pute  originated fomewhat  prior  to  the  Cafe  of  Commendams, 
but  did  not  come  to  aconcluJiontiU  the  14/A  jfuly  1616,  when 
the  King  gave  his  judgment  thereon  in  Council,  after  having 
heard  the  opinions  of  his  learned  CounfeL  Among  thefc  was 
ISir  Francis  Bacon^  who  upon  this  occafion  took  a  lead,  not 
%nly  in  the  open  proceeding  as  a  Law  Officer  j  but  by  Utters  of 
private  advice  to  his  Majefly\  a  fort  of  communication  on 
which  he  feeme^d  anxious  to  reflhis  prctenjions  to  the  merit  cf  a 
ufeful  and  zealous  fervant  of  the  Cratvn,  A  letter  of  his  on 
thisfubje^  is  to  be  found  in  the  Cabala  ^p.  28.^,  which  dc^ 
ferves  perufaL  But  the  better  to  follow  the  hi/lory  of  this 
tranfut7lon,  we  fhall  here  give  the  Cafe  in  Chancery  from 
whence  the  whole  originated  •  it  is  the  Cafe  of  Courtney 
t;r////i  Glanvill,  rr/or/r^/ />/ Moor  838.  2.  Bulftrode  301. 
I.  Roll.  III.  and  in  Croke  James  343,  which  latter  Repzrt 
is  as  follows : 

COURTNEY   VERSUS   GLANVILL. 

ChAlsVlLL  (who  was  coininitted  unto  the  Fleet  the  laft 
day  oi  Mich,  Term,  11  Jac,  for  non-performance  of  a  decree 
in  chancery)  upon  a  habeas  corpus  returned,  the  cafe  was 
informed  to  be  (uch :  GknviU  fold  to  Courtney^  being  a  young 
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gentleman,  a  jewel,  which  he  pretended  to  be  of  the  value 
of  360I.  whereas  in  truth  it  was  worth  but  20I.  and  three 
other  jewels  to  the  value  of  lool. ;  and  for  his  fecuriiy  he 
took  a  bond  of  600I.  in  the  name  of  one  Hampton,  and  pro- 
cured an  adion  to  be  brought  in  the  faid  H(unptorC%  name,  and 
the  a£Uon  to  be  confeffed,  and  Glan*vi!l  paid  all  the  charges  of 
both  parties ;  and  the  confeflion  was  out  of  court  in  the  vaca- 
tion. Afterwards  Courtnty,  finding  thi«  deceit,  that  the  jewel 
was  not  worth  above  20I.  which  was  delivered  unto  him  at 
the  rate  of  360I.  exhibited  his  bill  in  chancery  for  relief, 
and  afterwards  brought  a  writ  of  error  to  reverfe  this  judg- 
ment, and  the  judgment  was  affirmed.  Afterwards,  upon  an 
hearing  in  chancery,  this  caufe  was  decreed,  that  Glanvill 
ihould  take  again  his  jewel  and  lool.  and  that  he  ihould 
procure  the  faid  Hampton  to  releafe  and  acknowledge  fatisfac- 
tioo :  and  for  not  performing  this  decree  he  was  imprifoned. 
And  Coke,  chief  juflice,  (aid,  that  this  decree  and  imprifon- 
nent,  bein?  after  a  judgment  at  the  conmion  law,  was  un- 
lawful, and  that  this  court  ought  to  relieve  him ;  and  for 
proof  he  cited  a  judgment,  Pajc,  5  Ed,  4.  rot.  35,  betwixt 
Cohh  and  More,  where  Cobh  procured  an  a^^ion  of  debt  to  be 
brought  againft  More,  and  the  aflion  to  be  confeffed  by  at- 
torney, and  a  writ  of  error  to  be  brought  thereupon,  and  the 
judgment  to  be  affirmed;  and  all  this  was  done  in  the  ab* 
fence  of  More,  who,  being  beyond  fea,  upon  his  return  exhi- 
bited his  bill  in  chancery  to  be  relieved  concerning;  this  , 
practice,  there  being  no  debt  due.  And  it  was  refolved,  that 
after  a  judgment  at  the  common  law  he  could  not  be  relieved 
there,  but  was  enforced  to  exhibit  his  bill  in  parliament,  and 
there  was  a  fpecial  adt  made  for  his  relief.  He  alfo  cited  an- 
other precedent,  Wch,  39  and  40  £//'«.  betwixt  fir  Moyle  Finch 
and  fbrogmorton,  an  a^Uon  was  brought,  and  upon  fpecial 
verdidt;  the  queflion  beine  upon  a  Teafe  for  years  by  the 
queen,  rendering  rent,  and  for  non-payment  to  be  void.  In 
anno  3  Eliz,  fir  Moyle  Finch  purchafed  the  reverfion,  and  en- 
tered for  non-payment  of  the  rent  in  9  Eliz.  And  becaufe  it 
was  refolved  to  be  a  limitation,  and  to  be  the  leafe  void  with- 
out notice,  and  that  the  patentee  might  avoid  this  leafe,  and 
was  adjudged  accordingly,  and  this  judgment  afHrmed  in  a 
writ  of*  error  ;  Throgmorton  aftcnvards  exhibited  a  bill  in 
chancery,  complaining,  that  at  the  fame  time  that  the  de- 
fault of  payment  was  in  9  Eliz.  he  did  fend  the  rent  by  his 
fervant,  who  was  robbed  thereof ;  which  when  he  knew  he 
paid  it  imjTif^diately  the  day  after,  and  that  the  queen  ac« 
ccpted  thereof;  and  that  he  continued  the  payment  until  the 
30th  £//z.  when  the  queen  fold  it ;  and  that  the  queen  fold  it  as 
a  reverfion,  and  charged  with  tills  leafe ;  therefore  it  was 
againll  confciencc  that  the  patentee  fhould  avoid  it.  And  to 
this  bill  fir  Moyle  Finch  pleaded  the  proceedings  at  the  com- 
mon lavv>  and  demanded  judgment,  if  h«  might  now  proceed 
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in  a  court  of  equity.  And  all  the  judges  of  England  were 
hereupon  aflcnihled,  and  thefe  matters  debated  before  them : 
and  rciolved  by  them  all,  that  although  the  faid  bill  compre- 
hended much  matter  of  equity,  and  there  was  very  good  caufe 
he  fliould  have  been  relieved,  if  he  had  complained  before  the 
jutlgment  obtained  at  the  common  law,  yet  now,  having  fuf- 
fcred  a  ju.lg'.ncnt  at  the  common  law,  although  it  were  by 
way  of  dcifcnce,  he  comes  too  late  to  be  rclievca  in  a  court  of 
equity ;  and  cannot  now  cxamiac  any  pretence  of  equity 
after  a  judgment  at  the  common  law.  Wherefore  he  and  all 
the  court  held  here,  that  the  party  ought  to  be  bailed ;  and 
they  kt  Iiim  to  bail  until  the  next  Term,  and  he  was  then 
difcharged.     f^uL  zz  Ed,  4.  37. 

It  is  ohftrvahle  thaty  In  the  charges  exhibited  againjl  the 
Chief  yu/l'ice  ai  the  Council^  26th  July  16 16,  mention  is  made 
of  certarn  h]gh  ^ivcrds  fpokcn  by  him  in  this  caufc^  refpc^fing 
the  dif};\rt:c  hftiuccn  the  fWG  Courts, 
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J  Vindication  of  the  Judgment  ^hfn  ly  King 
James  In  the  Case  of  the  Jurisdiction  of  the 
Court  ^Chancery,  That  the  Lord  Chancellor 
JJ}ould  not  defifi  to  give  Relief  in  Equity,  notivith- 
Jlanding  any  Proceedings  at  the  Common  Law, 
contrary  to  ^/^  Opinion  lately  pub lijhed  after  the  fuppcfed 
Author's  (  Lord  Coke's  )  Death,  wSf'iin  fome 
Errors  in  the  Translations  and  Printings  of 
the  Statutes  of  27.  E.  3.  cap.  i.  and  4.  H,  4, 
cap.  23.  are  dif covered, 

Jujlitla  eft  *velle  §mmbus  qu$d  aquum  eft, 

A  QUESTION  being    raifed  in  the  court  of  king's 
bench,  Whether  after  a  judgment  given  at  the  com- 
mon  law,  tlie   chancery  could  in  any  cafe  give  relief  in 
equity  ?  or.  Whether  it  were  not  debarred  thereof  by  the 
ftatutes  of   T-^.  £•  3.  c.    i.  and   of  4.  H.  4.  c.    23.  ? 
king  James,   taking  notice  of  that  difference  (and  taking 
hiinfclf  to  be  the  judge  of  the  jurifdi^liions  of  his  courts  of 
juftice),  did  ferioufly  advlfc  thereupon  with  his  learned 
counfel,  upon  whofe  opinions  and  certificate  he  did  give 
judgment   for  the   chancery;   and  accordingly  all  things 
were    in   peace.      The  chancery  court  went  on  in  the 
times  of  the  lord  Ell efmcre,  lord  St,  Alban's,  lord  Coventry, 
^nd  all  others  that  were,  lord  keepers  of  the  great  feal  of 
England  ever  fmce  as  it  had  formerly  done.     And  the 
then  lord  chief  juftice  *   of  the  king's  bench  did   never 
queflion  that  judgment,    although  he    lived  nv.siy  years 
jifter,  and  was  of  four  parliaments,  wherein  he  \ri\  both 
ppportuiiity  and   power  to  have  done  it,  if  be  had   not 

•  Lord  Chief  Juilicc  Coke. 
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known  that  judgment  to  have  been  given  according  toi 
jufticc,  and  the  laws  of  the  realm ;  but  he  dcfifted,  and 
did  openly  profefs  before  the  lords  of  the  privy  council, 
that  he  would  not  nuintain  a  difference  between  the  two 
courts,  nor  bring  it  into  queftionj  whereof  entry  was 
made  in  the  council  book  26  'J unit  16 16. 

Notwithstanding,  the  publifher  of  his  third  and 
fourth  books  of  the  Inftitutes  *  finding,  as  it  fliould  feem, 
fome  old  notes  coUefted,  when  the  queftion  was  on  foot 
and  undecided,  hath  taken  tbe  boldnefs  to  print  them  long 
^er  the4putl)ior's  death;  and  t^ierein  hath  made  him  to 
queftion  all  again^  by  mentioning  many  cafes  wherein  di- 
yers  perfong   had  been  indidted  in  pramunire   upon   the 
ftatute    of  27.  E.  3.  for  fccking  relief  in  chancery  after 
judgments  given  betv/ecn  the  parties  at  the  common  law  ; 
and  concluding  with    ["  See  a   privy  feal  to  the  contrary, 
"18  yulii  16 1 6,  obtained  by  the  importunity  of  tlie  lord 
"  chancellor  t,  being  vehemently  afrnid.     Scd  judicamlu7n 
*^  cfi  icgibus^  and  no  precedent  can  prevail  a^ainft  an  a6l 
"  of  parliament.     Ai]d   bcfidet^,   the  fnppofod   precedents 
*'  (v/hich  we  have  fecn)  arc  not  authcntical,  being  moft  in 
"  torn  paper?,  the  reft  of  nq  credit''  t].  Thus  far  he,  vvhcrein. 
To  omit  how  prejudicial  it  would  be  to  the  whole  king- 
dom if  that  rule  were  in^ible,  that  no  precedent  or  pre- 
fer ipllon,  ufogc  or  cuftom  (as  fome  have  faid),  §  fliould  prt- 
vail  agairift  an  a<3:  of  parliament,  and  the  diftraclions  it  might 
nuke  in  men's  inheritances,  if  other  ftatutes  ftiould  be  fo  ftood 
Vipon  *,  and  to  omit  likewife  the  little  refpeS  ufed  to  his  faid 
majefty'^  judgment^  and  the  little  charity  fliewed  to  the  lord 
chancellor,  dead  long  before,  that  he    fliQuld   be    faid  to 
have   procured  that  judgment  by  importunity,  bf'ojg  ve- 
hemently  afraid^  though  'tis  more  probable  the  fear  was 
elfcwhcrej  yet  feeing  that  the  authority  of  fuch  an  au- 

•  3.  Inft.  123,  i>4,  125,   4  Inft.     f  Lord  £Ucfmcrc.     J  3.  Inft,  125. 
§4.Ipft.  S6, 
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thor  may  have  given  occafion,  to  fomc,  not  only  to 
queftion  but  to  cenfure  that  judgment,  as  if  it  were  of 
dangerous  confequence,  becaufe  the  judges  were  not 
called  to  it ;  and  that  the  king's  learned  counfel,  vA\o  made 
that  certificate  to  his  iaid  majefty,  were  great  praftifers 
in  chancery,  and  fpake  for  their  own  ends  :  that  the  chan- 
cery, when  the  ftatute  of  4.  H.  4.  was  made,  was  no 
court  to  relieve  in  point  of  equity;  and  the  more  ordi- 
nary the  chancery  was,  the  more  mifchief  there  was : 
that  there  is  no  need  of  a  chancery;  for  the  judges  can, 
and,  in  all  ages,  have  judged  in  equity:  and  that  the  chan- 
cery is  but  an  officina^  only  to  prepare  writs  for  the  com- 
mon law  courts  to  proceed  upon,  &c.  &c. 

In  anfwcr  to  all  which  it  will  be  requifite  to  confider,      Two  points. 
First,  Tl^  pffice,  dignity,  and  neceflity  of  chancellors 
and    chancery-courts  antiently  in  other   commonwealths 
and  kingdoms,  and  with  us. 

Secondly,  The  certificate  of  king  James's  learned 
counfel  to  his  laid  majefty,  with  the  reafons  therein  cx- 
preflcd. 

First,  In  antient  Rome  the  praetors  had  power  by  the    y\x^  point. 
law  Pratoria^  to  fupply  and  correft  laws :  rarro^  lib.  5.  de 
Ling,  Lat.     And  by  the  law  Cornelia^  they  were  punifhcd 
if  they  did  not  judge  according  to  equity  :  Cicero^  Phil.  2/ 

In  the  Empire  it  was  faid  to  the  chancellor,  Fafces  tibi 
judicium  parent^  iff  dum  jujfa  pratoriana  fedis  portare  cre- 
deris^  ipfam  quodammodo  poUjiatem  revcrcndus  ajj'umis. 
And,  Perfona  tua  refuglum  Jit  opprejfo^  infirrm  defenfio^ 
frajidium  aliqud  calamitate  conclufii  ftc  cnim  prcprie 
noflros  canccllos  agitisy  fi  laforum  impia  claujlra  folvatis. 
See  Spelman's  GloiT.  page  126.  for  which  he  citeth  Caf- 
fiodorus^  lib.  ii.  fay-muL  i.  who  wrote  above  1200  ycar$ 
fince. 

Besides,  all  kingdoms,  commonwealths,  principalities, 
(and  fubjefts  alfo  that  \i^A  jura  regalia)  in  all  ages  have 
had  their  chanceries  and  chancellors.    The  counties  pa- 
latine 
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latine  -in  England  have  them  to  this  day:  Cheftcr,  Lan» 
cafter,  Durham,  &c.  The  earls  of  Pembroke,  the  lords 
of  Glamorgan,  and  other  lords  marchers,  had  their 
chanceries  and  ch?Jiccllors  before  the  ftatute  of  Wales, 
27.  H.  8. 

But  for  the  antiquit)'  and  dignity  of  the  chancciy  court, 
and  chancellor  of  England,  it  is  obferved,  that  Wilfmus 
was  chancellor  to  king  Atlielftane,  (for  fo  he  is  called  in  a 
charter  graiitcd  to  the  abbey  of  Malmfbury);  that  Turke- 
tulus  was  chancellor  to  king  Edward  the  elder,  and  to  king 
Ed.nuni.\adEtirevi(/'7.y£'Ingulphus);AdulphustokingEd2ar; 
Ali'us  abbot  ofEIv  to  kino;  Ethcldred,  who  did  ordain  and 
grant,  thi.t  the  church  of  Ely  fhould  then  and  always 
hold  th-  uignlty  of  chancellor  in  the  king's  court  (Wjior, 
JLlitiij',)  :  thiit  king  Alfred  had  a  court  of  chancery,  4.  In- 
ftiiut.  out  of  the  Mirror,  cap.  I.  feft.  3.  and  cap.  5.  who 
fuith,  that  'tvvas  ordained  by  king  Alfred  in  parliament, 
that  every  man  fliould  have  a  writ  remedial  out  of  the 
king's  chancery,  which  it  may  be  the  autlior  of  that  book 
(  Andrew  Horn  )  meant  of  fuch  a  courfe  to  fend  for 
thr  parties  as  was  then  ufcd  \  for  if  he  meant  writs  under 
fcr.l!',  as  they  iiTued  out  of  the  chancery  in  king  Edward 
the  fecond's  time,  when  he  wTote,  clearly  he  was  miftaken  j 
for  there  could  be  no  writs  under  feals  in  king  Alfred's 
days,  neither  he  nor  any  of  thofe  former  Saxon  kings 
ufuig  any;  for  feals  came  in  with  die  Normans,  The 
Saxon  kino-s'  manner  was  to  fubfcribe  their  names  and 
crofTcs  to  charters.  (Ingulphus,  Camden,  444.  Selden,  Titles 
of  Honour,  785.)  Some  have  faid  that  king  Edward  the 
Confefibr  ufed  a  feal,  and  that  his  cliancellor  had  the 
cufbcdy  of  it;  but  that  he  learned  in  Normandy,  having 
lived  long  there  before  he  was  king;  and  then  it  muft 
neceflarily  follow,  that,  the  former  kings  having  no  feals, 
there  was  fome  other  ufc  of  :i  chancciior,  and  of  a  court 
of  chancery  in  thofe  days,  if  there  were  a  chancery 
^iftincl  from  the  king.'s  court ;  which  cannot  be  fhewed : 

for 
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for  in  thofe  days  there  were  no  other  courts  but  the  (he-  . 
rifF's-  court  in  the  counties,  and  the  king's  great  court  in 
aula  regis^  where  the  chief  juftice  of  England,  the  chan- 
cellor, and  the  prelates  and  earls  were  the  judges  j  whence 
only  tliofe  remedial  writs  iffucd.  I  fay,  then,  there  muft 
have  been  feme  other  ufe  of  a  chancellor  and  a  chancery, 
than  to  be  an  officina  only  to  feal  writs  and  commifllons  for 
the  law  courts  to  proceed  upon,  when  neither  foals  nor  writs 
were  ufed,  nor  were  there  any  fuch  courts  as  nowin  Weft- 
minfter-hall.  And  what  other  ufe  could  tlicre  be  of  that 
court,  or  what  could  there  be  to  denominate  them  chan- 
cellors, but  (as  'tis  (aid  before  of  the  chancellor  under 
the  Emperors)  to  relieve  the  diftreflcd,  to  defend  the 
weak,  to  be  a  refuge  for  tl:c  wronged,  and  to  loofe  the 
wicked  bands  wherewith  the  poor  guiltlefs  man  was  op- 
prefTed  by  the  rigor  of  the  lav/s  ?  which  is  a  lively  defcrip- 
tioD  oi  the  oifice  of  the  lord  chancellor  at  this  clay,  and  for 
which  caufe  (&ith  one  *)  a  chancery  was  ordauied. 

AIr.  Lambard,  fpeaking  of  the  court  of  chancery,  faith, 
that  whenfoever  this  court  of  equity  did  firfl:  begin  to  be  a 
diftin£t  court,  the  power  thereof  was  always  in  exercife; 
and  by  a  comparifon  of  two  herbs,  which  of  tlicmfelves  are 
poifon,  but  mingled  together  do  make  a  wholefomc  hiedi- 
cine,  .h?  (hewcth  the  neceflity  of  courts  of  equity  as  well 
as  of  thofe  of  the  law:  for  further  proof  hereof,  it  will  be 
requifite  tliat  we  look  higher,  how  the  laws  were  admi- 
niftered  in  this  kingdom  in  former  times. 

It  is  apparent  that  in  the  Saxon  times  the  ordinary 
courts  of  juftice  were  kept  in  the  feveral  counties  and  hun- 
dreds, where  the  fcnator  or  alderman,  greve  or  flicriff,  with 
jthe  bifhcp  or  his  arch-deacon,  were  the  judges,  quorum 
alter  jura  divina^  alter  humana  f.puUirti  edocct,  lid.  Leg. 
Edgar i^  cap.  5.  ^  Leg.  Caniiti^  ca^.  i5,  17.  In  fomc 
cdes  tlie  bifhop  was  tlie  fole  judge  ;  as  in  cauju  fraclhuh 
fidci^  which  is  a  cafe  of  breach  of  promife  and  of  truft,  now 

•  Pafquler  Rcchcrcbcs,  png.  88. 
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relieved  in  chancery,  l^td.  Leg,  Alfredi^  cap,  i.  In  feme 
cafes  the  fcnator,  &c.  was  folc  judge  •,  in  fome  cafes  both 
were  judges.  Of  the  bilhop's  power,  fee  Leg,  Edwardi 
Conf effort i,^  cap,  3.  5,  7.  If  any  man  found  himfclf  ag- 
grieved with  the  judgments  in  thofe  courts,  he  might  ap- 
peal to  the  king  himfelf.  Leg,  Edgarij  cap,  2,  Nem9 
in  lite  regent  appellator  nlji  quidem  domi  ju/litlam  confequi 
aut  impetrare  non  poterity  fin  fummo  jure  domi  urgeatur  ad 
regent'i  ut  is  onus  aliqiui  ex  parte  allcvtt  provocatOj  &c. 
which  is  plain,  that  the  king  will  relieve  him  in  equity 
after  judgment,  which  it  fecmeth  was  done  by  his  chan-r 
cellor,  who  always  was  a  clergyman  in  the  great  court 
in  aula  regis^ 

William  the  Conqueror  made  an  alteration  in  thofe 
courts;  for  by  his  charter  to  Remigius,  the  laft  biftiop  of 
Dorchefter  and  firft  of  Lincoln,  he  did  ordain,  that  no 
bifhop  or  archdeacon  fliould  hold  any  more  pleas  in  the 
hundred,  nor  fhould  bring  any  caufe  which  concerned 
the  government  of  fouls  to  the  judgment  of  fecular  men^ 
but  that  the  bifhops  (hould  judge  of  fuch  caufes  themfelves 
in  fuch  places  as  they  (hould  appoint;  and  that  no  fhcrifF, 
greve,  or  officer  of  the  king's,  nor  any  layman  (hould  in- 
termeddle with  any  laws  which  did  belong  to  the  bifhop. 
Fid,  Selden  Not,  ad  Eadmer,  pag,  167,  168,  where  many 
authorities  for  that  charter  are  cited.  Yet  afterwards  the 
bifhops  did  continue  to  fit  in  the  county  court?,  as  ap- 
pearcth  by  the  laws  of  H,  i.  c.  7.  and  31.  But  it  was 
not  long  before  they  did  erecS  their  confiftories  by  virtue 
of  that  charter  of  William  tlie  firft  ;  and  then  the  relief 
of  equity  and  confcicnce  in  the  courts  of  the  counties  and 
hundreds  ceafcd,  and  remained  aftor  in  the  king*»  highefl 
court  in  aula  rrgis  ;  out  of  which  court  o( atihi  rrgis  the 
fyur  courts  of  Weihiiinftcr,  the  chancery,  king's  bench, 
common  picas,  and  exclu  quer,  v/cie  derived  ;  nnd  the 
kings  have  ever  fmce  in  their  courts  of  chancery  jufHced 
and  relieved  their  fubjefts  from  the  rigour  and  extremity  of 
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f  by  the  rules  of  equity  and  conicience,  to  which  die 
^  of  this  land  are  fwom,  as  well  as  to  do  juftice  ac-* 
ding  to  the  laws.     See  Leges  Edwardi  Confejforis^  capn 
.  and  king  Richard  the  firft's  oath,  in  Hoveden,  fo.  374, 
1  Bradon,  Uh.  3.  caf.  9.  fe£t.  i,  2,  where  he  faith, 
It  the  king's  oath  is,  to  judge  in  all  things  according  to 
uity  and  mercy.    And  Raftell  has  the  fame  in  French, 
his  Abridgment  of  Sututes,  printed  1518.    The  words 
5,  que  tl  face  fair  en  toutz  fez  jugenunts  owel  i^  droit 
Tice  ove  difcreffion  ^  mifericordie.     See  alfo  WaUlngham, 
ge  193.  of  king  Richard  the  fecond's  oath,  whereby  it  ap- 
areth  that  die  ]:ings  of  this  realm  are  bound  by  their 
ihs  to  adminifter    juftice   with  difcretion  and  mercy  \ 
liich  cannot  be  done  when  extremities  of  forfeitures  and 
caches  of  tnift  may  not  be  examined,  and  the  parties 
lieved,  becaufe  of  a  precedent  judgment. 
These  four  courts,  then  included  in  one  court  called 
tUt  regis^  did  follow  the  king's  court  i  whereupon  they  were 
terwards  called  courts :   but  by  the  great  charter  granted 
f  king  John,  and  after  by  king  Henry  the  third,  in  the 
ird  j-ear  of  hisr  reign*,  which  he  renewed  with  feme 
terations  in  the  ninth  year,  being  the  eighteenth  year  of 
s  age,  the  common  pleas  was  appointed  to  be  holden  in 
pbce  certain,  and  not  to  follow  the  king's  court;  yet 
c  chancellors  and  judges  of  the  king's  bench  did  long 
acr  follow  the  king's  court,  as  appeareth  by  the  ftatute 
^iculifuper  Chartas^  28.  E.  i.  c.  7. 
But  king  Edward  the  firft  being  weary  of  the  great 
wtt  of  the  chief  juftice  of  England,  and  willing  to  be 
of  him,  did  appoint  more  to  be  judges  of  criminal 
lies  ;   and  then  the  king's  bench  began  to  be   a   di- 
ift  court,  and  the  law  to  be  a  profeflion  and  a  ftudy, 
I  fhidents  of  the  law  to  be  pleaders  and  judges.    Plead* 

•  Mr.  Selden  hath  ;in  ancient  copy  of  the  chaner  of  3.  H.  3. 
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Ings,  laith  fir  Edward  Coke,  i,  Inft.  304.  h.  came  10  per- 
fection in  Edward  the  third's  time,  if  that  may  lie  calllil  per- 
fe^ion  which  hath  been  the  caufe  of  many  fait',  and  that 
many  have  loft  their  lands  by  omitting  or  miilaicing  a 
word  in  pleading,  when  otherwifc  they  had  good  right. 
For  If^ii  vrrbsfa:  Utes  p!uritnit ;  and  then  the  chancery 
and  exchequer  alfo  came  to  be  fe\tT^l  court:;.  General 
cuftom,  Ciith  the  Doctor  and  Stud;:nt,  is  die  ground  of 
the  co-.irts  of  chancer}-,  king's  bench,  common  pleas, 
and  exchequer:  lib.  i.  cap.  7. 

But  the  authotity  of  the  chief  jiiftic^  bi;ing  now  di- 
vided amoiigit  many,  who  are  equ:il  jutlgcs  iii  tlie  king's 
bench,  coidd  not  make  tliat  court  greater  than  it  vt-aj 
before:  and  the  reafon  alledgcd,  tliat  it  (houlJ  be  fupe- 
rior  to  the  chancerj-,  becaufe  it  hath  th=  ftyV;  of  csram 
n--.-,  whtreas  the  chancery  ftilc  is  coram  rtge  in  can- 
ctllaria,  and  tliat  addith  prsbal  minsritatnn^  feemeth  tri- 
vialj  for  neither  was  the  Itylc  of  the  kin-'s  bench  court 
when  it  was  in  the  chief  jiifticc  alone  ;;lv/ays  ccrajtt  rcgt 
without  addition,  but  fonictinics  curam  re^c  th  ttmptrt 
Hugonis  Byged  jiijl'itttiri'i  An^Uie,  and  fonictimes  ccrtsm 
Hu^oie  Bygod  juJUtiarh  Jnglitiry  not  corem  regr. 
44.  H.  3.    Notes  upon  Fortefcuc,  page  5. 

Neither  dotJi  the  rule  always  hold,  that  addltle  prela . 
miKoritaUm,  unUfs  it  be  refpdlu  ejus  ci'Jiis  ejl  edditia 
For  tills  addition  is  nut  in  rcfpecl  of  the  king's  bench 
but  in  refp^d  cf  tr.d  king's  council,  after  c:Uled  tlic  fiar- 
chanibtr,  b^caufe  they  Hit  in  a  chamber  fo  called. 

For  writs  ifiuing  out  of  the  chancery,  of  tlie  iame  form 
and  under  the  fame  fcal,  retunable  fome  before  tlie  council 
and  Ibme  in  chancery,  there  was  a  neceffity  to  make  a  diffe- 
rence in  the  returns,  othcnvifj  no  man  could  have  known 
where  to  have  appeared;  andlhespptiirances  bLfoiethecouji- 
cil  being  coram  re^e  fa*  ce/ui/h,  the  othi^r  muft  mention 
the  chancery,  in  which  rcfpttl  that  addition  was  made,  anJ 
not  in  refpecl  of  the  kind's  bench  j  and  fomctimes  the 
appear^uKS 
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appearances  in  chancery  were  coram  rege  without  addi- 
tion. Fid.  Stat.  I.  E-  3.  c.  9.  And  by  ihe  fame  rule 
the  king's  bench  would  be  above  the  flar-chamber  alfu, 
becaufe  the  ftile  of  that  court  is  coram  rege  ^  concilioy 
which  is  an  addition. 

But  for  a  truer  mark  of  fuperiority,  the  chancellor  is 
fecundus   a  rege:    the  tejle  of  the    chancery  is   meiffoy 
whereas  the  tejie  of  the   king's  bench  is  Johanne  Bramp- 
Jlon  milite,  . 

And  it  cannot  be  denied  but  that  the  lord  chancellor 
is  above  all  judges  of  the  laws,  both  here,  in  France,  and 
dfewhere.  The  lord  mayor  of  London  is  prefented  to 
him  as  to  the  chief  juftice  of  England.  He  giveth  the 
oath  to  all  the  judges.  In  Stat.  20.  E.  3.  c.  3.  it  is  or- 
dained by  the  king,  &c.  that  all  juftices  of  oyer  and  tcr- 
miner  J  and  aU  juftices  of  aflifes  and  gaol  delivery,  and  their 
aflbciates,  (hall  firft  make  fuch  oath  in  certain  points  as 
to  them  /hall  be  enjoined  by  the  king's  council  in  chan- 
cery before  their  commiilions  be  delivered  to  them. 

I  HOPE  it  will  not  be  &id,  but  that  precedent  and  ufage 
may,  and  hath  prevailed  againft  this  aft ;  for  there  is  no 
fuch  oath  now  taken,  either  by  the  juftices  of  oyer  and 
terminer^  nor  by  the  juftices  of  airifcs,  nor  their  afibciatej# 

And  farther,  the  lord  chancellor  adniittcth  all  the  judge:* 
into  their  places,  and  fitteth  above  them  in  their  own 
courts  5  calleth  the  chief  juftices  themfelves  to  aflift  him 
in  chancery ;  as  the  lord  Coventry  did  the  lord  Braniftoir, 
where  he  had  no  voice,  but  was  an  afTiftant  only.  And 
when  all  the  judges  are  affembled  in  the  exchequer  cham- 
ber, the  lord  chancellor  fitteth  above  them,  and  dclivercth 
his  opinion ;  fo  did  the  lord  EUefmere  in  the  cafe  of  the 
Pcjlnati,  He  granteth  injunftions  to  ftay  the  proceed- 
in'^s  of  tliat  and  the  other  courts.  Bcfides,  if  the  lord 
chancellor  did  not  grant  out  writs,  the  courts  of  common 
picas  and  king's  bench  would  fit  ftill  and  have  nothing 
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to  do.  And  before  the  ftatute  of  Magna  Charta  he  ufed 
to  deny  them ;  nor  did  he  grant  any  writs  then  but  uport 
great  fines  (  Do6tor  and  Student,  c.  8.  );  fome  of 
which  fines  had  been  before  that  time  moderated  by  king 
John  by  his  charter  7  Febr,  ann,  i.  in  Libro  Chart  arum 
Archiepifcopi  Cant.  And  if  the  Regiftcr  be  the  moft  an- 
tient  book  of  the  law,  (as  it  is  (aid  4*  Inftitut.  140,  out 
of  Natura  Brevium)^  it  will  follow  that  the  chancery  is 
the  moft  antient  court;  for  all  thofc  writs  were  framed 
and  fealed  in  the  chancery,  and  without  fuch  writs  thofc 
other  courts  could  not  proceed.  And  the  Mirror,  cap.  i. 
fedl.  3.  Ciith,  that  cafes  were  judged  according  to  equity, 
before  the  cuftoms  of  the  realm  were  written  and  made  cer- 
tain. 

By  all  which  it  followeth,  that  the  chancery  Is  the  fu- 
perior  court. 

Nor  let  it  be  faid,  that  there  is  no  need  of  a  chancer}', 
becaufe  that  the  judges  can,  and  in  all  ages  have  judged 
in  equity:  for  although  no  man  did  ever  doubt  of  their 
abilities,  yet  that  they  ever  did  judge  in  equity  (otherwifc 
than  as  by  commiffion,  when  they  fit  in  chancery),  or 
that  there  is  any  remedy  at  law  by  a  writ  of  error  after 
judgment  for  equity,  is  more  than  can  be  fhewed;  cer- 
tainly fuch  a  writ  was  never  fealed  in  the  chancery :  but 
that  laying  fheweth,  that  there  is  need  of  a  chancery,  and 
of  equity  after  judgments  at  law;  and  then  the  queftion 
will  be,  not  of  the  thing,  but  who  fhall  be  the  judges  of 
it.  And  that  certainly  is  fitteft  to  go  as  it  w^s  wont  (as 
Jupiter  faid  of  the  weather),  and  not  now  to  be  transferred 
to  a  new  judicature. 

And  if  the  judges  fliould  be  made  chancellors,  how 
would  they  execute  that  power  ?  Can  they  examine  any 
man  upon  oath,  whether  he  hath  received  all,  or  part  of 
his  money  upon  a  bond  or  mortgage  ?  or  whether  he  hath 
broken  a  truft  ?  And  will  they  examine  witneflcs  viva  vocfy 
or  grant  commiflions  into  the  country  ?  And  how  fhali  tliore 
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be  publilhed  ?  And  if  diey  (hould  do  all  this,  were  not  this  to 
crcA  a  court  of  chancery  in  themfclves,  and  to  confound  the 
courts  of  equity  and  law  together  f  It  might  better  be  (aid 
that  there  is  no  need  of  trials  by  juries ;  for  trials  for  criminal 
caufes  were  by  OrcUaltiH  H.  3.     And  then  becaufe  a  general 
council  *  had  taken  away  that  kind  of  trial,  the  king  wrote 
to  the  judices  itinerant  to  punifh  fome,  leaving  it  to  their  dis- 
cretions how  to  proceed  againft  fuch  other  offenders.    And 
certainly  the  lord  chancellor  and  that  court  are  as  able  to 
judge  a  cauic  upon  hearing  of  witnefles,  as  twelve  coun- 
try jurors.     No  other  countries  have  any  fuch  trials  ^  but 
there  is  no  country  but  hath  chancellors  and  courts  of 
equity  to  mitigate  the  rigour  of  their  laws,  which  rigour 
caniv)t  appear  till  judgment  be  pafTed;  for  before  the  cafe 
be  adjudged,  who  can  know  whether  the  law  be  rigorous 
or  no?    If  therefore,  after  judgment,  there  (hall  be  no  re- 
medy, then  the  rigour  of  the  law  caimot  be  mitigated, 
which  were  not  fuum  culque  tribuerc^  but  rather  difcedere 
ab  aquitate  fcquendofubtilitaies. 

And  as  to  the  objeftion,  that  by  this  (btute  provid- 
ing againft  a  fupericr  court,  v/z.  the  parliament,  all  infe- 
riors are  comprehended,  to  which  end  the  archbi(hop  of 
Canterbur)''^  cafe  f  upon  the  ftatute  of  13.  Eliz.  c,  was 
alledged ;  and  as  to  the  other,  that  it  is  an  abfurdity  to  (ay^ 
tiiat  the  king  is  within  this  ftatute,  and  the  parliament^ 
and  not  the  chancery  ;  it  may  be  anfwcred,  that  it  is  no 
general  rule,  that  becaufe  an  a£l  is  made  againft  a  fupe- 
rior,  it  (hould  therefore  bind  all  inferiors;  for  the  ftatute 
of  I.  Eliz.  that  no  archbilbop  or  biftiop  (hould  alien  to 
any  fubjed,  did  not  extend  to  prebends,  parfons^  &c.  though 
they  were  inferior  and  fubordinate  to  the  other.  But  the 
cafe  of  the  archbifhop  of  Canterbury  was  e  converfi^ 
that  the  fuperior  was  not  bound  by  an  aA  made  againft  an 
inferior,  as  may  appear  by  die  afts  of  31.  H.  8.  c. 
13.  £1.  c.      and  of  Weftm.  2.  therein  mentioned. 

*  Latcranenie  Anno  1115,  tap.  iK.     f  2.  Coke,  46.    Mcor,  42a  534. 

Vol.  I.  D  Neitmir 


*f 


ON    THE   JURISDICTION   OF    THE 


Neither  is  there  any  abfurdity  at  all;  for  if  die  kingi 
aflenting  to  that  ad,  had  meant  to  abridge  the  chancery, 
it  is  probable  the  chancery  would  have  been  named  in  it; 
but  the  king,  intending  that  that  a6^  fhould  only  extend  to 
picas  of  the  crown,  by  the  words  plee  roialj  there  was 
no  neceflity  of  naming  the  chancery,  that  meddled  with  no 
fuch  pleas;  and  in  other  pleas,  neither  the  king  nor  par- 
liament are  bound  by"  this  ftatute,  as  may  appear  by  the 
continual  practice  ever  fince. 

And  where  it  is  faid,  that  the  more  ordinarv  the  chan- 
eery  is,  the  more  mifchief  there  is;  fo  it  is  faid,  the  more 
phyficians  the  more  difcafcs;  yet  the  difedcs  are  not  in  the 
phyficians,  nor  the  mifchicfs  in  the  chancery :  they  are  in 
.the  multiplying  of  wickednefs,  and  that  men  feek  to  take 
advantages  by  extremities  of  law,  which  the  chancery  doth 
remove  or  mitigate  by  the  rules  of  equity. 

Of  the  ncceffity  *  of  the  court    of  chancery,    fee  more 
hereafter,  where  the  inconveniences,  if  it  fhould  not  relieve 
after  judgment?,  are  mentioned. 
Second  pclnt.  SECONDLY,  concerning  the  certificate,  and  tlie  perfons 

and  qualities  of  the  referees;  they  are  all  known  to  be  of 
great  worth  and  learning,  great  pracHfcrs  in  the  law  courts 
as  well  as  in  chancery,  and  verj'  (hortly  after  were  ad- 
vanced to  the  chiefeft  places  in  both :  they  were  all  then 
of  his  majefty's  learned  counfel  (and  one*  of  his  privy  coun- 
wcil),  fworn  to  give  the  king  true  and  faithful  counfjl,  when 
they  fhould  be  required;  and  in  this  cafe:  they  were  re- 
quired, and  had  time  to  deliberate,  and  they  did  return 
their  opinions  to  his  majelly^  under  all  their  hands,  which 
•do  remain.     And  can  any  man  think  that  they,  being  men 
of  fuch  note,  would  in  fuch  a  cafe  as  concerned  the  ju- 
rirdi<3ion  and  proceedings  in  this  high  court  of  chancery, 
(whereof  his    majefty   himfelf  was    to   give  judgment) 
refpeft  their  practice  in  chancery,  and  their  own  ends,  be- 
fore their  reputations,  allegiance,   and  oaths  to  his  ma- 
jefly  ?  For  they  were  as  much  fworn  to  give  their  opi- 

*  Sir  FMncis  Bacon. 
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Aions,  in  this  cafe,  truly  and  faithfully,  as  the  judges  are,  ^: 

when  they  deliver  their  opinions  in  parliament,  or  when 
they  go  their  circuits,  or  fit  in  chancery. 

Neither  was  the  confequence  fo  dangerous  in  that 
die  judges  were  not  called  to  it,  for  it  was  a  queftion  of 
jurifdidlion  of  courts;  and  if  judges  (hould  judge  of  jurit* 
dt(^ions,  they  might  bring  all  under  themfelves ;  therefore 
neither  the  judges,  nor  the  lord  chancellor,  nor  any  of  the 
chancery  were  advifed  with ;  for  they  might  be  taken  to 
be  parties ;  but  the  king  did  advife  with  his  learned  coun- 
fel,  who  were  indiiFereiit,  and  fworn  to  give  him  faithful 
counfel,  as  is  (aid.  And  he  was  a  judicious  king,  and 
knew  beft  with  whom  it  was  fitteft  for  him  to  advife. 

As  concerning  the  certificate,  it  will  not  be  amife  to  fet 
down  the  fubflance  of  the  whole  proceedings  therein,  and 
the  rcafons  and  principles  of  law  which  the  faid  referees 
cxprefTed  and  delivered  to  his  faid  majefty,  as  they  are  re- 
corded. 

His  laid  majefty  being  informed  of  this  difFerence  between 
his  two  courts  of  chancery  and  king's  bench  ;  and  being 
informed  that  there  were  many  precedents  in  the  chancery 
in  the  times  of  king  Henry  VII.  and  continually  fince, 
whereof  a  note  was  delivered  to  his  (aid  majefty,  that  fuch 
as  complained  there  were  relieved  in  equity  after  judg- 
ments at  common  law,  in  cafes  where  the  judges  could 
not  relieve  them ;  dirtfted,  that  his  attorney-general,  call- 
ing to  him  the  reft  of  his  learned  counfel,  fhould  perufe 
die  £iid  precedents,  and  certify  his  majefty  the  truth  diereof 
with  their  opinions. 

Whereupon  diey  returned  to  his  majefty  diis  anfwer 
as  followeth : 

AccoRDmc  to  your  majefty's  commandment,  we  have    ^^  cmMicat» 
advifedly  confidered  of  the  note  delivered  unto  us  of  the    of  the  king's 
precedents  of  complainings  and  proceedings  in  chancery    "" 
after  judgments  at  common  kw;  attd  have  al(b  feen  and 
•perufed  the  originals,  out  of  which  the  fame  note  was  ab- 
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ftradled ;  upon  all  which  we  do  find  and  obferve  the  points 
following : 

We  find  the  (ame  note  is  fully  verified  and  maintained 
by  the  originals. 

We  find,  that  there  hath  been  a  flrong  current  of  prac- 
tice of  proceeding  in  chancery  after  judgment,  and  many 
times  after  execution,  continued  from  the  begimiing  of 
king  Henry  the  Vllth's  reign  unto  the  time  of  the  lord 
chancellor  that  now  is,  both  in  the  rtigus  feparatim  of  the 
feveral  kings,  and  in  the  times  of  the  fcveral  chancellors, 
wlicreof  divers  were  great  learned  men  in  the  law ;  it  being 
in  cafes  where  there  is  no  remedy  for  the  fubjeft  by  the 
ftrift  courfe  of  the  common  law,  unto  which  the  judges 
are  fworn.  ' 

We  find,  that  the  proceeding  in  chancery  hath  been 
after  judgment  in  actions  of  fcveral  natures,  as  well  real  as 
pcribnal. 

We  find  it  hath  been  after  judgment  in  your  majcfty's 
fcveral  courts,  the  king's  bench,  common  pleas,  jufliccs  in 
eyre. 

We  find  it  hath  been  after  judgment  obtained  upon  ver- 
di(ft,  demurrers,  and  where  writs  of  error  have  been 
brought. 

We  find^  in  many  of  the  cafes,  that  the  faid  judgment^ 
are  cxprefsly  mentioned  in  the  bills  in  the  chancery  them- 
felves  to  have  been  given,  and  relief  prayed  thereupon, 
fomcdmes  for  ftay  of  execution,  (bmctimes  after  execution, 
of  which  kind  wc  find  a  great  number  in  king  Henry  the 
Vllth's  time. 

We  find  the  matter  in  equity  laid  in  fuch  bills^  in  moft 
of  the  cafes,  to  have  been  matter  precedent  before  the  (aid 
judgment,  and  not  matter  of  agreement  after. 

We  find  in  the  cafes  not  oidy  the  bill  preferred,  but 
motio!is,  orders,  and  injundtions,  and  decrees  dicrcupoa 
for  difcbarging  and  releafing  of  the  judgments,  or  avoiding 
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the  pofleflion  thereupon  obtained ;  and  fomcdmes  for  th« 
mean  profits,  and  the  releafe  of  the  cods,  &c. 

We  find  in  fome  of  the  cafes,  that  this  very  point,  diat 
judgment  hath  been  given,  hath  been  ftood  upon  by  the  ' 

defendants,  and  alledged  by  them  by  vrzy  of  demurrer,  aiid 
overruled. 

WE^find,  that  the  judges  themfelves  in  their  own  courts, 
when  there  appeared  unto  them  matters  of  equity,  becaufe 
they,  by  their  oath  and  ofHce,  could  not  ftay  the  judgment 
(except  it  were  fome  (mall  time),  have  direded  the  parties 
to  fcek  relief  in  chancery. 

We  find,  diat  it  hath  not  only  been  done  in  the  times  of 
the  feveral  chancellors,  but  by  the  judges  themfelves ;  and 
that  without  difficulty,  while  tiiey  (at  in  chancery,  ill  the 
vacancy  or  abfcnce  of  the  chancellor. 

We  find  the  hands  of  fundry  princip^il  counfellors  at  law^ 
whereof  divers  of  them  are  not  judges,  and  fome  of  them 
are  now  in  chief  place,  to  bills  in  this  kind. 

Lastly,  there  were  ofFered  to  be  (hewed  unto  us 
many  other  precedents,  whereof  we  heard  fome  read,  and 
found  them  to  be  of  like  nature  i/vith  thofe  contained  in 
die  note. 

And  afterwards  a  cafe  was  prefented  to  his  majefty  as 
ibllowctb'; 

v/.  hath  a  judgment  and  execution  in  the  king's  bench  a  cafe  put. 
or  common  pleas  againft  B,  in  an  a£Hon  of  debt  of  lOooA 
and  in  an  eje^iom  firnue  of  the  manor  of  D.  B*  complains 
in  the  chancery  to  be  relieved  againfl  thefc  judgments  ac- 
cording to  equity  and  confcience,  allowing  the  judgment 
to  be  lawful  and  good  by  the  rigour  and  ftrid  rules  of  the 
common  law,  and  the  matter  in  equity  to  be  fiich  as  the 
judges  rf  the  common  law,  being  no  judges  of  equity,  but 
bound  by  their  oaths  to  do  the  law,  cannot  give  any  re- 
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medy  or  relief  for  die  fame,  either  by  erro^  or  attaint,  or 
by  any  other  means. 

Qscftion  there-        WHETHER  the  chancery  may  relieve  B,  in  tliis  or  fuch 
<*"•  like  cafes,  or  elfe  leave  him  utterly  remedilcfs  and  undone  ? 

And  if  the  chancery  be  reftraincd  herein  by  any  ftatute 
cf  pramuntre^  then  by  what  ftatute,  and  by  what  words 
in  any  ftatute,  is  the  chancery  fo  reftrained,  and  confcience 
and  equity  excluded,  baniflied,  and  dariined  ? 

V 

Which  cafe  his  majefty  referred  "again  to  his  faid'at- 
torney  and  learned  counfcl,  calling  to  them  tlie  prince'g  at- 
torney, who  returned  this  anfwer. 

AnTwcr  thereto         ACCORDING  to  your  majcfty's  command inent,  we  have 

deliberately  advifcd  of  the  cafe  fcnt  unto  us  by  the  lord 
-chancellor,  and  of  tiie  ftatutes,  as  well  thofe  of  pr^munire 
as  others,  as  far  as  (we  take  it)  may  concern  the  cafe. 
And  for  our  better  information  herein;  we  liave  thought 
lit  to  fcnd'for  and  pcrufe  the  original  records  diemfelves, 
rrcmaming  in  the  Tower  of  London,  of  thofe  ftatutes  not 
cnly  appearing  upon  the  rcrfls,  but  alfo  upon  the  original  roll 
of  petitions  in  parliament,  with  the  king's  anfwers,  which 
is  the  warrant  to  the  rolls  of  parliament.     We  have  taken 
into  -confideration  as  wdl  book  law,  as  divers  other  afts 
of  parliament  which  may  give  light  unto  the  ftatute  where- 
upon the  queftion  properly  grovv^  together  with  fuch  an- 
.tient  records  and  precedents  as  we  could  find,   as  well 
thofe^  whidi  maintain  the  authority  of  the  chancery,  as 
thofe  w];ich  feem  to  unpeach  the  iame.     And  upon  the 
whole  ^matter  we  arc  all  of  opinion,  that  the  chancery  may 
giy^,  relief  iu  the  cafe  in  queftion  j  and  diat  no  ftatute  of 
pramunirc  or  other  ftatute  rcftraincth  the  {ame.' 

And  beca,ufe.we  know  not  what  ufe  ypur  majefty  will 
be  pleafed  to  make  of  tliis  our  opinion,  either  for  the  time 
prcfent  or  future,  we  are  willing  to  fliew  fome  reafons  of 
the  fame,  not  thinking  fit  to  trouble  your  majefty  with  all 
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thofe  things  whereupon  we  have  grounded  ourfelve?,  but 
felefting  out  fome  principal  things  which  moved  us  to  be 
of  this  our  opinion^  to  the  end  the  fiune  may  be  a  fuller 
jobjccl  of  your  majefty's  princely  judgment,  whereunto  wc 
always  fubmit  ourfelvcs. 

And  firft  of  all,  we  muft  lay'for.a  furc  foundation  that 
which  was  contained  in  our  former  certificate  concerning 
the  continual  practice  by  the  fpacc  of  fix  (core  years,  in  the 
times  of  king  Henry  VII.  king  Henry  VIII.  king  Ed^ 
wa^l  VI.  queen  Mary,  and  queen  Elizabeth,  of  this  au- 
thority; and  that  not  only  in  thofe  times  when  the  au- 
thority was  managed  by  tlie  bifliops,  which  might  be 
thouglit  lefs  fkilful  or  lefs  afFeftionatc  towards  the  laws  of 
the  land,  but  alfo  by  divers  great  lawjers,  which  could  not 
but  both  know  and  honour  the  laws  as  the  means  of  their 
advancement;  lir  Thomas  More,  tlie  lord  Audely,  the  lord 
Rich,  fir  Nicholas  Bacon,  fir  Thomas  Bromley,  fir  John 
Pickering.     • 

And  further,  that  mofl  of  the  late  judges  of  the  king* 
ilom,. either  as  judges  when  they  (at  in  chancery  by  com-         ^ 
miifion,  or  as  counfellors  at  law  when  they  did  fet  their 
bands  to  bills,  have  by  their  judgment  and  counfel  upheld 
the  liime  authority.    And  therefore  forafmuch  as  it  is  a  true 
ground,  that  optimus  legum  inUrpres  ejl  confuetudoj   efpe- 
cially  when  the  praftice  or  cuftom  paflTeth  not  among  vulgar 
pcrfons,  but  among  the  mod  higli  and  fcient  magiflratcs  of 
die  kingdom;  and  when  alfo  the  pmftifmg  of  the  fame 
fliould  lie  under  fo  heavy  pain  as  pnemunlre^  this  is  untq 
us  a  principle  and  moft  implicit  fatisfa<Elion,  that  thofe  lU- 
tutes  ought  not  to  be  conftrued  to  extend  to  this  cafe. 
And  this  of  itfelf  we  know  is  of  far  more  force  to  move 
your  majcfty  than  any  opinion  of  ours,  becaufe  kings  arc 
fitteft  to  inform  kings,  chancellors  to  teach  chancclloxs, 
and  judges  to  teach  judges. 

But  of  our  fcience  and  profeflion,  we  have  thought  fit 
to  add  thcfc  fiwtiier  reafons  and  proofs  wtry  briefly,  bccaufc 
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in  fo  inticnt  a  pofTcffion  of  jurifdiftion  wc  hold  it  not  fit 
to  ajppliiy. 

The  ftatutcs  upon  which  this  queftion  grows  are  prin- 
cipally two;  whereof  one  is  the  ftatute  of  pripmunirry  and 
the  other  is  a  ftatutc  of  fimple  prohibition.  That  of/>r<r- 
w^tinirf  IS  that  of  27.  E.  3.  c.  i.  The  ftatutc  of  fimpic 
prohibition  is  th<:  ftatute  of  4.  H,  4.  c.  23.  I'here  be 
divers  other  ftatutcs  of  both  kinds,  but  the  queftion  will 
reft  principally  upon  thefe  two,  as  we  conceive. 

For  the  ftatute  of  27.  E.  3.  it  cannot  in  our  opinions 
extend  \iT\ILo  the  chanceiy,  for  thefe  reafons : 
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First,  out  of  the  mifchicf  which  the  ftatutc  provide^ 
for  and  recites,  viz,  that  fuch  fuits  and  picas  a^^ainft  which 
the  ftatute  is  provided,  werg  in  prejudice  and  difinhcrifoJi 
of  the  king  and  his  crown,  which  cannot  be  applied  to  the 
chancery;  for  the  king  cannot  be  difinhcritcd  of  jurifdic- 
tion,  but  eidier  by  the  foreigner  or  by  the.  fubjcft,  but 
never  by  his  own  court. 

Put  of  the  remedy  v/hich  the  fta^atc  appoiiits,  v/z, 
dut  the  pftender  fliall  be  warned  within  two  months  to 
be  before  the  king  and  his  council,  or  in  chancery,  or 
before  the  king's  jufticcs  of  tlie  one  bench  or  the  other,  S:c, 
by  which  words  it  is  oppofite  in  itfclf,  that  tl\e  chancery 
(hall  give  both  the  offence  and  the  remedy. 

Out  of  the  penalty^  which  is  not  only  fcvere  but  hofr 
tile,  rumcly,  the  ofilnder  fl^al)  he  put  o\}jt  of  the  king'^ 
protc&jon;  which  penalty  altogether  favours  pf  adhering 
to  foreign  jurifdiition^  and  would  never  have  been  inflict- 
ed upon  an  exccfe  only  of  jurifd^clion  in  any  of  the  king's 
ipourts,  as  the  court  of  chancery. 

Out  of  die  ftatutcs  precedent  and  fubfequent,  as  ^^5.  E.  3. 
c.  I.  and  16.  R.  2.  c.  c.  which  are  of  the  fame  na- 
ture,  and  cannot  be  applied  but  ^o  foreign  courts ;  for  the 
word  aiiUy  or  elfewherc,  is  never  ufcd  but  where  Rome 
is  ;i^nied,  e^cially  before  the  disjunctive  in  this  ftatute^ 
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which  only  gives  the  colour,  viz.  that  they  which  draw 
any  out  of  the  realm  in  plea  whereof  the  cognizance  per- 
taineth  to  the  king's  court,  or  of  things  whereof  judgments 
be  given  in  the  king's  court,  or  which  do  fue  in  any  other 
court,  to  impeach  the  judgments  given  in  the  king's  court; 
this  laft  disjun£tive,  we  lay,  which  muft  go  farther  than 
courts  out  of  the  realm,  which  are  fiilly  provided  for  by 
the  former  branch,  hath  fufiicient  matter  to  work  upon  in 
TcTpcA*  of  fuch  courts,  which,  though  they  were  locally 
within  the  reahn,  yet  in  jurifditSion  were  fubordinate  to 
the  foreign ;  fuch  as  were  the  legates  court,  the  delegates 
court,  and  in  general  all  the  ecclefiaftical  courts  at  diat 
time,  as  it  is  exprefsly  conflrued  by  the  judges  in  5.  £.  4* 
folio  6. 

In  this,  the  fight  of  the  record  of  the  petition  doth  clear 
the  doubt,  where  the  fubjetSb  do  fupplicate  to  the  king  to 
ordain  a  remedy  againft  thofe  which  purfue  in  other 
courts  than  in  his  own,  againft  judgments  given  in  his 
court;  v^xch  explains  the  word  other  to  be,  otlier  than  the 
king's  court. 

With  this  agrees  notably  the  Book  of  Entries,  which 
tnmflates  die  words  tn  other  courts  not  in  alia  cur*  fed  in 
tliena  curia. 

The  ftatute  of  27.  E.  3.  being  in  corroboration  of  the 
common  law,  as  itfelf  recites,  we  do  not  find  in  the  Re- 
gifter  any  precedent  of  the  writ  atl  cur*  regisy  which  are 
Srauned  upon  dieie  cafes,  that  were  afterwards  made  penal 
\fj  pr/tmunire^  but  only  againft  the  ecclefiaftical  courts. 

Lastly,  we  have  not  found  any  precedent  at  all  of  any 
conviftion  upon  the  ftatutes  of  prismunire  of  this  nature 
for  fuits  in  chancery,  but  only  t^^'o  or  three  bills  of  in- 
didment  preferred;  fed  nihil  inde  venitj  for  aught  app^^ars 
to  us. 

■ 

To  which  reafbns  there  is  no  anfwer  at  all  given  in 
ibofc  Inftitutes,  nor  notice  taken  of  them,  but  of  the  privy 
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fcal  /or  the  inrollracnt  of  king  James's  judgment  grounded 
upon  them,  whicii  appears  to  be  twenty-eight  years  before  the 
publifliing  of  thofe  books ;  fo  long  did  that  judgment  reft  in 
peace ;  only  againft  the  laft  reafon  there  is  mention  made 
of  fome  indiclments  preferred  upon  this  ftatute,  viz.  again  ft 
Heydon,  Lloyd,  Dewfc,  Hcalc,  but  they  do  rather  confirm 
than  refute  that  reafon  j  for  it  is  not  faid  quid  inde  venit. 
There  is  no  precedent  alledgcd  of  any  convi£tion  upon 
thofe  indiciimentsi  and  a  man  that  is  iiTdictcd  is  not  there- 
fore guilty.  And  as  to  the  other  againft  fir  Anthony 
Mildmay,  who  in  the  faid  Inftitutes*  is  fald  to  have  pur- 
chr^fed  and  nieaded  his  pardon,  that  doth  not  prove  hira 
guilty  neither;  for  any  man  tiiat  hath  a  coronation  or 
parliament  pardon  will  rather  pk-ad  it  than  be  troubled 
witli  a  wrangling  aJverfary ;  or  will  purchafe  a  pardon, 
rather  than  run  fo  great  a  danger  as  the  penalty  of  a 
fmmunire  upon  the  verdict  of  twelve  men,  when  he  is 
doubtful  that  tlie  judge's  opinion  may  be  againft  him,  and 
that  he  would  declare  the  law  to  be  fo. 

And  farther,  it  is  obfervable,  that  tliis  ftatutc  is  not 
fully  recited  in  thofe  Inftitutes,  for  it  ends  at  thofe  words 
eicnt  jcur ;  fo  -the  cjaufe  of  die  remedy  which  is  to  be 
given  by  the  chancery,  v/hich  followeth,  and  is  mentioned 
in  the  fecond  reafon,  is  not  recited;  although  the  remedy 
which  is  to  be  given  by  the  judges,  is  recited  afterwaids 
in  the  fame  chapter. 

Neither  are  the  words  en  autri  court  well  tranflatedj 
for  they  do  not  fignlfy,  as  it  is  there,  "  in  any  other  court," 
where  the  word  any  is  added  more  than  is  in  the  original, 
but  "  in  die  court  of  another,"  in  altcrius  curia ;  for  aittri 
cannot  agree  with  coux-t,  they  diiter  both  in  cafe  and 
gender.  The  fame  word  is  ufed  in  the  laws  of  William 
the  firft,  c.  14.  Ki,  alteri  efpoufe  purgiji  j  qui  fp^nfan^ 
alterius  vitiavcrit  [not  aHarn],    And  cap,  33.  Li  na'ifs  qui 

♦  3  Inft.  i»5, 

deparUt 


COURT   OF   CHANCERY,  4^ 

iepartis  ie  fa  terre  dunt  il  ^  ni%  eiunt  a  autri  tern^  null 
net  retengft^  ^c.    Naiivus  qui  difcedit  a  terra  ubi  uatus  e/iy  ^ 
vcnit  adUrram  alterius,  nullm  eum  retineat.   And  again 
in  the  (ame  chapter  in  theiame  fenfe.     And  14.  £.  3.  c.  2. 
Prefgntments  que  nous  ferrent  devolutz  en  autri  droit.     And 
25.  E.  3.  c.  I.  bisy  and  c.  2.   ^e  le  roy  neprendroit  title 
afrefenter  a  nully  benefice  en  autri  droits  ^c.  that  the  king 
win  not  take  title  to  prefcnt  in  the  right  of  anoAer  man,  &c. 
and  in  many  other  places  ;  but  it  is  always  underftood  of 
^another,**  not  **  any  other,"  as  is  there  tranflated :  and  then 
Ac  fenfe  muft  be.  That  whofoever  Jhallfue  in  another  marCs    PraemuninhM 
court  than  the  Ung'sjjhallj  ^c,  which  no  doubt  was  the  in-    now  no  place 
tent  of  this  ftatute,  as  is  touched  in  the  fifth  and  fixth  rea-    nTpicading** 
fons,  to  which  there  is  no  anfwer  given.  «/»^*  f «««  » 

And  (b  the  chancery  (being  the  king's  court  and  not  the  smithCcom 
court  of  another)  cannot  be  within  this  ftatute,  no  more  than  monwcalil^  U 
the  king's  bench.     Forjudginents  given  in  the  common  pleas  *' 

gre  examined  and  reverfcd  by  writ  of  error  in  the.  king's 
bench ;  but  neitlier  writs  of  error  nor  attaints  being 
excepted  out  of  this  ftatute,  the  king's  bench  fhould  fall 
within  it,  as  well  as  the  chancery,  or  any  other  of  the  king's 
courts. 

And  if  it  be  faid  that  the  former  judgment  was  no  legal 
judgment,  becaufe  it  is  reverfed  upon  matter  appc«iring  upon 
the  record,  and  fo  ought  not  to  have  been  judged  at  all  j  yet 
it  was  a  judgment  given  in  the  king's  court,  and,  by  the 
conftru£Hon  of  this  ftatute,  it  ought  not  to  be  queftioned  or 
overthrown  in  any  other  court  The  confideration  thereof 
made  thofe  to  look  about  them,  when  they  (aw  themfelves 
not  unlike  to  fell  into  the  pit  which  they  went  about  to  dig 
for  others,  whereof  they  (hewed  more  fear  than  the  chancellor 
did,  as  appears  by  the  coming  off. 

So  the  chancery  and  all  other  courts  witliin  the  realm 
(except  fuch  as  were  fubdrdinate  to  the  court  of  Rome, 
which  were  the  courts  of  another,  not  of  the  king)  being 
pleared  from  this  ftatute,  the  other  ftatute  of  4.  H.  4.  c.  22, 
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<foth  follow  to  be  confidcred  i  and  dicrein  it  will  not  be 
impertinent, 

,  First,  To  recite  a  former  petition  of  the  commons  in 

the  (ame  parliament,  to  which  part  of  the  Icing's  anfwer  to 
this  petition  doth  relate,  and  like  wife  the  (latute  itfclf. 

^  Secondly,  The  reafons  given  to  king  James  by  the  (aij 

referees  of  their  opinions  upon  this  ftatute,  and  his  iaid 
majefty's  judgment  upon  both  ilatutes. 

^^  Thirdly,  Some  farther  obfcrvations  upon  this  ftatute, 

upon  which  the  Ciid  referees  might  ground  their  opinions, 
though  they  did,  as  they  fcy,  forbear  to  exprcfs  them. 

The  petition  and  the  ftatutes,  as  they  are  upon  the 
parliament  rolls,  and  as  the  (latute  is  in  print,  bodi  in  the 
French  and  Engli3i,  are  as  followeth : 

fcOT*   PARLIAMENT!  DE  ANNO  REGIS  HENRICI  (VITARTI 

<^ARTO. 

fciS^ion  78.  ITEAf  prlont  les  communes  que  cnme  en  les  etiatutesfaitx  a 
IP'iJimivftcr  Fan  de  regne  le  roy  aye  I  nctre  feigneur  le  roy  que 
src  eji  Pan  dc  fen  regnc  xxv,  entre  autres  ejhit  ordeigne  que 
nulls  dtlors  foit  prts  per  peticion  ou  fuggcjiton  fait  a  n9tre 
f'tgncurle  roy  ou  fon  confeil  ft  ceo  ne  foit  per  enditement  des 
loialx  gents  de  la  'uifne  ou  tiel  fa£f  ft  fifi  en  due  manere  om 
procefs  fait  per  briefe  original  ne  ouji  de  fonfranktcnementfU 
nefoit  me  fine  ducmcnt  en  refponfe  i^  forjudge  di^cl  per  fora 
de  ley.  Ht  outre  0:0  en  Ctflatutzfait^  a  JVeJiminjler  Fan  die 
regne  m^fne  le  roy  Edward  xlii  ejl  efjentu  W  accordepur  bom 
gov*:  ma  nee  de  la  com^nune  que  nul  home  foit  mis  a  refponelre 
fans  prefentment  devfint  jii/iices  ou  chofc  de  r^xord  ou  per  dcve 
troci'JJe  et  hriife  original  folont  (incient  Ly  de  la  terre  et  Ji 
ricn  defore  enav  ant  foit  fait  Fencontre  foit  void  en  ley  fa'  ten\e% 
pur  null  mespur  error  et  non  objiant  quiel  ejlatui*  puis  encea 
pluforsde  vou%  liegezount  e/legrevez  per  diverfes  brief cs  i^ 
Uttres  afcuns  per  fanples  fuggejlions  fans  autres  chofc  trove 

ijfaunt% 


COUHT  OF   CHAKCERY. 

iffauntz  tors  de  la  chancellary  fur  certein  peine  ccmprife  enj 
ceux  de  comperer  devant  voz  en  voire  chancellarie  ou  confeil 
ajcumper  brief i  ifj'antz  hors  de  voire  exchequer  quia  datum 
eft  nobis  intelligi  et   afcuns  per  leitres  fouth  voire  prive 

feale  de  comperer  devani  voire  confeil  a  ires  grani  arrerifment 
de  vos  liegez  ei  enconire  voz  leyes  ei  ejiatuiz  avantdiiz  :  que 
plelfe  ePordeigner  que  les  ejiaiuiz  avanidiiz  de  ceo  enavant 

foieni  pleignemeni  gardes  ei  ouire  d'drdeigner  que  briefs  fisT 
leiires  avanidiiz  foieni  de  iout  oujier  Uf  que  nul  liege  del  roy 

foit  arte  de  comperer  ou  refpondre  per  nul  iiel  brief  ou  leiires 
ne  wis  a  perde  de  lour  biens  ou  chaicux  i^  celuy  que  face  iiel 

fuggeflion  en  icmps  avenirfur  nully  de  voz  liegez  foii  ceo  a 
voz  mefmes  voire  confeil  chancelUr  ou  ireaforer  ou  devani  voz 
barons  de  la  exchequer  que  celuy  que  face  iielfuggejiion  irovt 
bone  eifufficlenifeuriy  daverer  fa  fuggtjUon  'a  fin  que  ft  celuy 
que  enfi  ejl  accufez  de  fon  bone  gree  vient  en  le  lieu  ou  Pa* 
vanidii  fuggejiion  efl  et  traverfe  P avanidit  fuggejlion  foii  fon 
travcrfe  refceufans  delay  eifilfoit  trove  enconire  celuy  que  enfi 

Jift  tielfuggejlion  ei  pur  celuy  que  enfi  efl  accufez  que  ceiuy  que 
enfi  ejl  accufez  recover  fez  damagez  vers  Paccufour  a  iaxer 

per  mefme  Penquejle  per  quiel  il  ejl  enfi  acquiie  eiani  regard  a 

fa  difclaundre  cofiages  ei  labors  pur  fa  defence  ei  ouire  face fyn 
it  ranfom  a  roy  ei  fon  corps  pris  a  demorer  pur  un  an  en 

prifone  pur  la  fauxifme  avanidii  et  que  cijh  ordinance 
extende  fwien  a  temps  paffe  come  a  temps  avenir  de  tieux 

fuggejlions  pendaniz  nieni  uncore  difcufjez. 

LE  ROY  VOET  chargierfes  officers  de  leur  plus  ahfhiiir  Refp. 
ienveyer  pur  afcuns  fes  lieges  quils  Jioni  fait  devani  fes 
beures  mais  iP ejl  pas  Veniencion  mefme  noire  feignieur  ie  roy 
que  mefmes  fes  officers  tant  fe  ahjlinererzi  quils  ne  purroni 
envoier  pur  fez  ligez  en  ma  tires  iff  cavfes  necefj'aires  come  il 
ad  efle  fait  en  temps  des  bons  pro7:r.iiGU7's  ircfnc  yiotre 
feignieur  le  roy. 
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<foth  follow  to  be  confidcred  j  and  therein  it  will  not  be 
impertinent, 

,^  First,  To  recite  a  former  petition  of  the  commons  in 

the  feme  parliament,  to  which  part  of  the  king's  anfwer  to 
this  petition  doth  relate,  and  likcwife  the  ftatute  itfclf. 

J  Secondly,  The  reafoas  given  to  king  James  by  the  (aid 

referees  of  their  opinions  upon  this  ftatute,  and  his  (aid 
majefty's  judgment  upon  both  ftatutes. 

^^  Thirdly,  Some  farther  obfcrvations  upon  this  ftatutCj 

upon  which  the  (aid  ref:rees  might  ground  their  opinions^ 
though  they  did,  as  they  (ay,  forbear  to  exprcfs  them. 

The  petition  and  the  ftatutcs,  as  they  arc  upon  the 
parliament  rolls,  and  as  the  ftatute  is  in  print,  both  in  the 
French  and  Englifli,  are  as  followeth : 

fcOT'   PARLIAMENT!  DE  ANNO  REGIS  HENRICI  (VllARTI 

qUARTO. 

fcitS^/Hon  7S.         FT  EM  priont  les  communes  que  cnme  en  les  e/intutrsfaitz  a 

Wejlmi^fter  Tan  de  regne  le  roy  ay  el  notre  feigneur  le  toy  que 

src  cjl  Tan  dc  fen  regne  xxv.  entre  autres  ejioit  ordeigne  que 

nulls  dtlors  foit  pris  Per  petlcion  ou  fuggejlion  fait  a  notre 

feigneur  le  roy  oufon  confeil  fi  ceo  ne  foit  per  enditcjnent  des 

loialx  gents  de  la  vifne  ou  tiel  fa£f  ft  fijl  en  due  ?nanere  ou 

.  f  roc  efs fait  per  briefe  original  ne  ouji  de  fon  franktcnement  fit 

nc  foit  mefme  ducmcnt  en  refponfe  l^  forjudge  di(,el  per  force 

de  ley.     Et  outre  ceo  en  Cfjlatutxfait%  a  Weliminjler  r^n  de 

regne  rnefme  U  roy  Edward  xlii  ejl  ejfentu  W  accorde  pur  bont 

governance  de  la  convnune  que  nul  home  foit  mis  a  refpomlre 

fans  prefentment  devant  jufiices  ou  chafe  de  record  ou  per  deve 

trocejU'e  et  briefe  original  folont  ancient  ley  de  la  terre  et  fi 

ricn  defore  enavant  foit  fait  Fencontre  foit  vo{den  ley  fa'  ten^t^ 

fur  null  mespur  error  et  non  objlant  quiel  ejlatuf  puis  tncea 

pluforsde  voux  liegezount  e/le  grevez  per  diverfes  brief cs  i^ 

Isttres  afcuns  per  fmptes  fuggejlions  fans  autres  chofe  trove 

iffaunt% 
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or  trcafurer,  or  before  your  barons  of  the  exchequer,  that  he 
that  makes  fuch  fuggeftion  may  fitid  good  and  fu&cient 
furety  to  prove  his  fuggeftion,  to  the  end  that  he  that  is  fo 
accufed  may  freely  come  to  the  place  where  the  fuggeftion  is 
•made)  and  traverfe  the  faid  fuggeftion ;  and  that  his  traverfe 
may  be  received  witliout  delay:  and  if  it  be  found  againil  him 
that  fo  made  the  fuggeftion,  and  for  him  that  is  fo  accufed, 
then  lie  that  is  fo  accufed  may  recover  his  damages  againft 
the  accufer,  to  be  taxed  by  the  (aid  inqueft  by  which  he  is 
acquitted,  having  regacd  to  the  flander,  cofts  and  labour  in 
his  defence ;  and  farther  may  make  fine  and  ninfom  to  the 
king,  and  be  imprifoned  for  a  year  for  the  ftilfchood  aforefaid  ; 
and  tiiat  this  ordinance  may  extend  as  well  to  the'time  pafied 
as  to  come,  for  fuch  fuggeftions  as  hang  undecided. 

THE  king  will  charge  his  officers  to  be  more  fparing  to  Anrwer* 
fend  for  his  fubjefts  than  they  have  been  heretofore.  But  it 
is  not  the  intention  of  our  laid  lord  the  king,  that  his  ikid 
officers  fliall  fo  far  refrain,  that  they  may  not  fend  for  his  fub- 
je6b  in  matters  and  caufes  neceflary,  as  hath  been  done  in 
the  times  of  the  good  progenitors  of  our  (aid  lord  the  king. 

EOT'  PARLIAMENT!  DE  ANKO  QUARTO  REGIS  HENRICI 

QUARTI. 

ITEMpriont  U  communes  qiu  comefihUn  en  flee  roialccme  ^^^  ^^ 
perfinal  apres  judgments  renduz  en  les  courts  notre feignieur  pcrfonaL 
U  roy  Us  parties  font  faits  venir  fur  grief  peine  a  lafoitb 
divant  le  roy  mefme  a  la  flith  en  confsil  ^  a  la  foith  e^t 
parliament  de  ent  refpondre  de  navel  agrand  mnentiffcment  df 
parties  avantditz  ^  que  pluis  eji  enfubverfion  de  la  commute 
ley  del  terre  pleefea  notre  trefercelent  l^  tregracious  feignieur 
It  roy  de  ent  ordeigner  remedy  iffint  que  apres  judgment  rendu 
gnjotdz  courts  notre  feignieur  le  roy  les  parties  &  lour  heirs 
enifoient  en  pees  tarn  le  judgment  foit  anicntz  per  atteint  bu 
per  efrorft  grrvr  y  ad  come  il  adejleper  la  ley  ufee  en  temps  de 

vouz 
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vmz  trefnobli  progtnitours  roys  tTEngUterre  b*  en  mefme  Ar 
manere  conu  affiert  foil  chefcun  matire  que  pourra  ejln 
term'meeper  la  commune  ley  iff  que  due  peine  jolt  ordeynee  en 
cejl  prefent  parliament  envers  ceux  que  purfuent  le  contrery 
et  ceo  pur  Dieu  V  en  lefalvation  de  toutz  ejlates  de  roialme* 

*«fp.  TOUCH  ANT  le  primer  article  de  cejl  petition  quant  al 

judgments  rendux  en  court  le  roy  LE  ROY  LE  VOET  rt 
quant  al  ramnant  de  mi/me  le  petition  il  ejl  rcfpondu% 
pcramont  entre  les  communes  petitions. 


THE    SAME    IN   ENGLISH. 

ITEMy  The  commons  Jo  pray,  that  whereas  as  well  in 
plea  royal  as  perfonal,  after  judgments  given  in  the  courts  of 
our  lord  the  king,  the  parties  are  made  to  come  upon  great 
pain,  fomctimes  before  the  king  himfelf,  fometimes  in 
council,  fometimes  in  parliament,  to  anfwcr  thereof  anew,  to 
the  great  undoing  of  the  parties  afore&id,  and,  which  is 
more,  in  fubvcriion  of  the  common  law  of  the  land :  that 
it  may  pleafe  our  moil  excellent  and  mod  gracious  lord  tlie 
king  thereof  to  ordain  remedy,  fo  as  after  judgments  given 
in  all  courts  of  our  lord  the  king,  the  parties  and  their  heirs 
may  be  thereof  in  peace  until  the  judgment  be  undone  by 
attaint  or  by  error,  if  there  be  error,  as  hath  been  by  the 
law  in  ufe  in  the  times  of  your  noble  progenitors  kings  of 
England  >  and  in  the  (ame  manner  as  it  is  meet  that  every 
matter  may  be  (that  can  be)  determined  by  the  law  ;  and 
that  due  pain  may  be  ordained  in  this  prefont  parliament 
tgainft  thofe  that  do  purfue  die  contrary;  and  that  for 
God  his  fake  and  in  falvation  of  all  the  eftates  of  the  realm. 

Mmte.  TOUCHING  the  firft  article  of  this  petition,  as  to 

judgments  given  in  the  king's  court,  LE  ROT  LE 
VOET :  and  as  to  the  remnant  of  the  (aid  j>ctitioii,  it  is 
ani^.vcred  abovc^amongft  the  commons  petitions. 

5TATUTUM 


'^am 
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^TATVTUM     Dl     ANNO     QUARTO    BENRICI     qUARTI, 

CAP.  22. 

As  It  is  In  the  printed  Statutes  in  French* 

ITEMj  Come  fibitn  en  pie  rtial  come  perfenel  apres 
judgments  renduz  en  les  courts  notre  feignieur  le  roy  les 
parties  font  faitz  venirfur  grevoufe  peine  a  U  foits  devant  U 
roy  mefmes  ^  a  lafoitz  devant  le  confeil  du  roy^  fcf  a  lefoit% 
en  p^liament  dent  rendre  de  novel  a  grand  anientijfe?nent  des 
parties fuis  ditz  bf  en  la/ubverfion  del  commune  ley  dej  terre 
ordiines  efi  &f  ejlahlies  que  apres  judgements  rendus  en  les 
courts  le  roy  les  parties  ^  lour  beires  ent feint  en  pees  tanque  cl 
judgement feit  anientes  per  atteint  ouper  errourji  errour  y  ad 
C9nuilad  ejie  tifes  per  la  ley  en  temps  des  progenitours  notn 
ditfeignirur  k  roy. 

THE   STATUTE   IN   ENGLISH   IS   PRINTED   THUS: 

ITEMj  Where  as  well  in  plea  real  as  In  plea  perfonal,  Cap.  12* 
after  judgment  given  in  the  court  of  our  fovereign  lord  the 
king)  the  parties  be  made  to  come  upon  grievous  pain, 
fometimes  before  the  king  himielf,  fometimes  before  the 
king's  council,  and  fometimes  in  the  parliament,  to  anfwer 
thereof  of  new,  to  the  great  impoverifhing  of  the  parties 
afbreiaid,  and  in  the  fubverfibn  of  the  common  law  of  the 
Jand.  It  is  ordained  and  eftablifhed,  that  after  judgments 
given  in  the  courts  of  our  fovereign  lord  the  king,  that 
parties  and  their  heirs  (hall  be  thereof  in  peace  till  the 
judgment  be  undone  by  attaint  or  by  error  (if  there  b« 
error),  as  hath  been  ufed  by  the  laws  in  the  time  of  the 
progenitors  of  our  aforelaid  lord  the  king. 

This  ftatute  (as  hath  been   obferved)  -is  but  thrice 

mentioned  in  all  the  law  books,  once  in  Do<5lor  and  Student, 

Vol.  L  1^  and 
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and  twice  in  thofe  Inftitutc?.     And  if  the  fuppofcd  authoi^ 
did  intend  in  thofe  Inditutcs  to  make  a  queftion,  he  did 
then  not  keep  his  word  given  to  the  lords  of  the  council, 
which  was,  "  that  he  would  not  draw  it  intoqucftion,  nor 
"  maintain  any  difterence  between  the  courts/*  as  it  isen- 
t:red  in  tlie  council-book  before-mentioned.      And  if  the 
publisher  of  thofe  books  hath  done  it  contrary  to  his  inten- 
tion, he  hath  not  done  well  to  publifli  fuch  opinions  to 
make  a  difference   without  the   author's   intention :  but 
howfoever  it  doth  appear,  that  tliofe  books  of  Inftitutcs 
were  printed  but  in  the  year  1644,  which  was  241  years 
alter  the  making  of  this  ftatute;  and  it  is  ftrani;e  that  in 
all  that  time  tliere  fhould  be  no  occafion  given,  nor  opi- 
nion delivered,   that  the  chancery  (hould  be  within  tliat 
ftatute  ;  but  now  to  be  found  out  fo  long  after.     For  Stint^ 
Gaman^  in  his  book  intituled  Doctor  and  Student,  though 
he  faith,  that  by  this  ftatute  judgments  given  in  the  king's 
courts  ihall  not  be  examined  in  chancery,  parliament  or 
elfcwhere,  and  that  it  is  a  good  law  (wherein  notwithftand- 
ing  he  doth  miftake),  for  the  "  chancery"  is  not  named  in  that 
ftatute,  nor  the  word  "  elfcwhere  ;"  yet  he  faith  fardier,  that 
many  mifchiefs  may  happen  thereby :  for  thai  ftatute  was 
made,  faith  he,  to  efchew  the  inconveniences  that  otherwifc 
plaintiffs  (though  upon  never  fo  good  grounds)    fliould 
feldom  come  to  the  efFeft   of   their   fuijsj   but  that  it 
prohibittth  not  equity,  but  only  the  execution  of  the  jud«T- 
ment,  lib*  i.  cop,  18.     Befides,  that  book  giveth  a  general 
rule,  that  where  any  diing  is  excepted  from  the  general 
cuftoms  and  maxims  of  tlie  law  by  the  law  of  reafon,  reme- 
dy is  given  in  chancery  hyfuhpa'na^  and  an  injunif^ion  is 
obtained  to  ftop  proceedings  at  law,  lib,  I.  cap.  17.     And 
in  cafe  of  a  bond  (he  faith  plainly),  if  the  money  be  paid 
and  there  be  no  acquittance,  the  law  is  not  diat  it  fliould  be 
paid  again  j  for  that  law  were  againft  reafon  and  confciencc ; 
the  party  hath  his  remedy  by  fubpccna  \  and  fo  in  many 

other 
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Other  cafes  where  confcience  icrveth  for  him,  cap.  12.} 
which  is  as  much  as  the  chancery  doth  or  ever  did  defire. 

And  (o  there  is  no  authority  in  all  the  books  of*  the 
law  againft  diis  pra£l:ice  in  chancery,  and  the  only  book 
that  mentioneth  this  ftatute  is  for  the  chancery. 

Secondly,  The  referees  do  certify  his  laid  majefty, 
that  this  ftatute  was  made  againft  proceedings  within  the 
realm,  and  not  againft  foreign,  and  therefore  hath  no  pe- 
nalty annexed ;  neverthelefs,  they  fay.  We  conceive  it  ex- 
.  tends  not  to  the  chancery  in  the  cafe  delivered  for  thefe 
reafons: 

First,  TTie  ftatute  recites  where  the  parties  are  made 
to  come  upon  grievous  pains,  fometimes  before  the  king 
himfelf,  fometimes  before  his  council,  and  fometimes  in 
parliament,  to  anfwer  thereof  anew,  &c.  where  it  appearcth 
that  the  chancery  is  not  named,  which  could* not  have 
been  forgotten,  but  was  left  out  upon  great  reafon,  becaufe 
the  chancery  is  a  court  of  ordinary  jufHce,  for  matter  of 
equity,  and  the  ftatute  meant  only  to  reft  rain  extraordinary 
commilfions  and  fuch  like. 

Secondly,  This  appcareth  fully  by  view  and  compar-  . 
ing  the  two  petitions  which  were  made  the  fame  parliament 
of  4.  H.  4.  placed  immediately  one  after  the  other ;  the  firft 
which  was  rejeSied  by  the  king,  and  the  fccond  whereupon 
this  ftatute  was  made  >  the  firft  heing  to  reftrain  three  or- 
dinary proceedings  of  juftice,  viz. '  in  the  chancery  by 
name,  in  the  exchequer,  and  before  the  king's  council  by 
procels  of  privy  feal,  unto  which  the  king  makes  a  royal 
and  prudent  anfwer  in  thefe  words :  ^^  The  king  will  charge 
^'  his  officers  to  be  more  (jparing  to  fend  for  his  fubjedb  by 
^  fuch  procefs  than  they  have  been  heretofore ;  notwitb- 
^  ftanding  it  is  not  his  mind,  that  his  ofHcers  ftiall  fo  far  be 

reftrained,  but  that  they  may  call  his  fubje<£ts  before  them 
^  in  cauies  neceftary,  as  it  hath  been  done  in  the  times  of 
^  his  good  prc^enitors*'*   And  then  immediately  follows  the 
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petition  (whereupon  the  aft  now  in  queftion  was  made), 
unto  which  the  king  gave  his  alTent,  and  wherein  no  ineiv* 
tion  is  made  at  all  of  the  chancery  or  exchequer. 

Thirdly,  If  the  chancery  fliould  be  underftood  to  be 
within  this  ftatute,  yet  this  ftatute  extends  not  to  this  cafe  ^ 
for  the  words  are,  that  the  king's  fubjefts,  after  judgments, 
are  drawn  to  anfwer  thereof  anew ;  which  muft  be  under- 
ftood, when  the  fame  matter  formerly  judged  is  put  in  ifluc 
or  queftion  again :  but  where  the  caufe  is  called  into  chan- 
cery only  upon  point  of  equity,  there,  as  the  point  in 
equity  was  never  in  queftion  in  the  common  law  courts,  fo 
the  point  of  law,  or  faft  that  concerns  the  law,  is  never  in 
queftion  in  the  chancery;  and  fo  the  fame  thing  is  not 
twice  in  queftion,  or  anfwered  anew,  for  the  chancery 
doth  fupplj^  the  law,  and  not  crofs  it. 

Fourthly,  It  appeareth  to  our  underftandings  by  the 
cafe  of  error  and  attaint  in  the  (aid  ftatute,  what  jurifdiction 
it  was  that  the  ftatute  meant  to  reftrain,  viz,  fuch  jurif- 
diction as  did  afTume  to  reverfe  and  undo  the  judgment,  as 
error  and  attaint  doth  s  which  the  chancery  never  doth,  but 
leaves  the  judgment  in  peace,  and  only  meddleth  with  the 
corrupt  confclence  of  the  party ;  for  if  the  chancery  doth 
afliime  and  reverfe  the  judgment  in  the  point  adjudged,  it 
is  void,  as  appears  by  39.  £.  3.  c.  14. 

Fifthly,  We  find  no  precedents  of  any  proceedings 

to  conviftion  or  judgment  upon  any  indiftment  framed  or 

grounded  upon  this  ftatute,  no  more  than  upon  the  ftatute 

oi pramunirc ;  and  the  late  indiftments  are  contra  dlverfa 

Jiatutay  not  mentioning  the  particular  ftatutes. 

Lastly,  It  were  a  great  mifchief  to  force  die  fubjeft  in 
all  cafes  to  feek  remedy  in  equity,  before  he  knew- whe- 
ther the  law  will  help  him  or  no;  which  oftentimes  he 
cannot  do  till  after  judgment ;  and  therefore  be  is  to  feek 
his  felve  properly,  when  he  hath  his  hurt. 

There  be  divers  oAer  things  of  weight,  which  we  have 
feen  and  confidered  of,  whereupon  we  have  grounded  our 
.    (ipinion,  but  we  go  no  £irther  than  that  we  have  feen. 

But 
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But  becaufe  matter  of  precedent  is  greatly  confideraUe 
in  this  cafe,  and  that  we  have  been  attended  by  the  clerks 
of  the  chancery  with  the  precedents  of  that  court,  and 
have  not  been  attended  by  any  officers  of  the  king's  bench 
with  any  precedents  of  indictments — if  it  (hall  pleafe 
your  majefty  to  dired  that  the  (aid  officers  {hall  attend 
us  widi  their  precedents,  we  fliaU  give  your  majefty  faith- 
fiil  report  of  them  as  we  have  done  of  this  other.  All 
which,  &c. 

Fran.  Bacoriy  Hen,  Telverton^ 
Hen.  MontagUy  Randl.  Crewy 
John  Walter. 

Upon  wiuch  certificate  the  king  gave  his  judgment  as 
followeth  : 

Forasmuch  as  mercy  and  juftice  be  the  true  fupporters  The  ym^% 
of  our  royal  throne,  and  that  it  properly  belongeth  unto  judpaenu 
us  in  our  princely  office  to  take  care  and  provide,  that 
our  fubje&  have  equal  and  indifferent  juftice  miniftered 
unto  them;  and  that  where  their  cafe  defervcth  to  be 
rdieved  in  courfe  of  equity  by  fuit  in  our  court  of  chan- 
cery, Aey  (hould  not  be  abandoned  and  expofed  to  perifli 
under  the  rigour  and  extremity  of  our  laws :  We  in  our 
princely  judgment  having  well  weighed,  and  with  mature 
deliberation  confidered  of  the  fcveral  reports  of  our  learned 
counfel,  and  all  the  parts  of  them,  do  approve,  ratify  and 
confirm,  as  well  the  praftice  of  our  court  of  chancery  ex- 
preflkd  in  their  firft  certificate,  as  the  opinions  for  the  law 
upon  tiie  ftatute  meationed  in  their  later  certificate,  the 
lame  having  relation  unto  the  cafe  fent  unto  them  by  our 
chancellor.  And  do  will  and  command  that  our  chancellor, 
or  keeper  of  the  great  feal  for  the  time  being,  (hall  not 
hereafter  defift  to  give  unto  our  fubjeSs  upon  their  feveral 
complaunts  now  or  hcj^eaftcrto  be  made,  fuch  relief  in  equity 

E  3  (notwit^L- 
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(notwidoftanding  any  proceedings  at  the  cx)nimon  law  agaiiift 
them)  as  (hall  (land  with  the  merit  and  juftice  of  their 
caufe,  and  widi  the  former  antient  and  continued  praftice 
and  prefidency  of  our  chancer}'.  And  for  that  it  apper- 
taincth  to  our  princely  office  only,  to  judge  over  all  judges, 
and  to  difcern  and  determine  fuch  differences  as  at  any  time 
may  and  ihall  arife  between  our  feveral  courts  touching 
their  jurifdi£lions,  and  the  fame  to  fettle  and  determine,  as 
we  in  our  princely  wifdom  fliall  find  to  ftand  moft  with 
our  honour,  and  the  example  of  our  royal  progenitors  in 
the  beft  times,  and  the  general  weals  and  good  of  our 
people,  for  which  we  are  to  anfwer  unto  God  who  hath 
placed  us  over  them :  Our  will  and  pleafure  is,  that  our 
whole  proceedings  therein,  by  the  decrees  formerly  fct 
down,  be  inrolled  in  chancery,  there  to  remain  of  record, 
for  the  belter  extinguiftiing  of  the  like  diiFercnces  amj 
queflions  <hat  may  arife  in  future  times, 

P^r  ipfum  Regeniy  i8  July  14,  i6i6, 

Fran.  Bacon,  Hen.  Yelverton, 

Att  which  proceedings  are  inrolled  in  chancery, 

In  farther  vindication  of  which  judgment  of  his  (aid 
majefty,  and  to  fhew  that  the  chancery  is.  not  within  the 
(tatute,  I  defire  that  thefe  four  things  may  be  taken  into 
confideration : 

First,  What  the  forms  were  of  making  of  laws  in 
thofe  times,  and  how  they  do  now  differ. 

Secondly,  The  words  of  this  ftatute. 

Thirdly,  What  tlie  mifchiefs  and  grievances  were 
that  occafioncd  this  -ftatute. 

FouRTHi^Y,  What  the  pracVice  hath  been  ever  fince, 

First, 
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First,  Concerning  die  forms  of  making  of  laws*  m 
thofe  times,  it  appearedi  upon  the  rolls  that  moft  of  Ae 
laws  were  then  preferred  to  the  king  by  way  of  petitions, 
and  that  the  lords,  at  the  firft  fitting  down  of  their  houfe, 
did  appoint  receivers  andtryers  of  petitions;  a  form  yet 
ufcd,  and  wa§  done  this  very  parliament,  but  that  it  is  now 
pro  forma  only,  as  there  is  no  ufe  of  them  ;  but  in  thofe 
timl:s  after  the  petitions  were  received  and  had  pafled  both 
houfes,  they  were  ingrofled  by  the  clerk  into  one  roll,  and 
fo  prefcnted  to  the  king.  And  after  the  end  of  the  parlia- 
ment, all  thofc  afts  which  the  king  bad  affented  unto,  and 
were  to  be  publiflied  as  ftatutes,  were  extrafted  into  ano- 
ther roll,  and  tranfcripts  made  of  them  under  the  great 
feal  of  England,  and  fent  to  every  flierifF  to  be  proclaimed 
in  their  fevcral  counties,  printing  being  not  then  invented. 
But  fometimcs  there  was  not  fo  much  care  taken  as  ought 
to  have  been  in  making  of  that  fecond  roll,  whereby  many 
acts  are  delivered  to  us  imperfcft,  whereof  fome  examples 
are  mentioned  4.  Inftitut,  'Fo  which  this  adl  now  in  quef- 
don  might  have  been  added,  but  that  ufe  had  been  made  of 
it  againft  the  chancery,  it  feeming  to  be  neither  faithfully 
tranfcribed,  nor  feitirfiilly  tmnflated,  and  is  but  abridged, 
and  feven  whole  lines  together  omitted,  and  yet  it  is  printed 
among  the  ftatutes  at  hrgc.  AU  which  may  appear  by 
comparing  the  print  with  the  roll  of  petitions  in  that  par-t 
liament,  copies  of  both  which  are  prefixed. 

And  where  it  was  faid,  that  there  hath  been  no  con^ 
trol  for  thcfe  200  years  j  that  this  ftatute  was  mif-printcd  \ 
;md  that  the  learned  men  of  that  time  knew  beft  how  to 
print  the  ftatute ;  it  is  anfwered,  that  there  was  no  fuch 
ufe  made  as  now,  nor  caufe  given  to  look  into  it  i  for  i^ 
refted  ioo  years  without  any  fuch  expofition  as  now  ia 
•  given  to  it  i  which  late  expofition  is  the  occafion  that 
now  it  is  looked  into,  examined,  and  (as  is  oblerved) 
ought  to  be  re£lificd  :  and  printing  was  not  then  invented ; 
the  Wrnedft  oian  of  that  age  knew  not  what  printing  was. 

£  4  But 
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But  diofe  forms  of  pafling  bills  in  parliament  have 
been  fmce  altered,  which  began  in  king  Henry  VII.'s  time, 
when  petitions  were  fo  many  and  of  fuch  length  that  they 
could  not  well  be  comprehended  in  one  roll ;  then  every 
petition  wias  changed  into  the  form  of  an  ad,  and  made  in 
Englifli,  which  before  were  in  French  or  in  Latin,  and 
prefcnted  by  itfelf ;  and  if  the  king  did  not  affcnt  unto  it, 
it  was  laid  afide  and  not  entered  upon  the  ilatute  roll :  and 
fmce  printing  came  up,  there  hath  been  no  ufe  of  any.  fuch 
fccond  roll  to  coUeft  tho  acts  to  which  the  king  had  affented, 
nor  of  making  any  fuch  tranfcripts  for  the  (her iff  to  pub- 
lifli  them,  the  print  fupplying  that  turn.     But  formerly  all 
the  petitions  remained  upon  the  parliament  roll,  whether  the 
king  had  affented  unto  them  or  no,  as  is  apparent  by  the 
roll  of  this  parliament  of  4.  H.  4.  now  in  queftion;  by 
which  it  alfo  appearcth  that  before  this  petition  there  was 
anptiier  petition  of  the  commons,  wherein  they  complain- 
ed, that  by  writs  iffuing  out  of  the  chancery  under  a  pain, 
and  out  of  the  exchequer,  and  letters  from  the  king's  coun- 
cil, the  fubjedls  were  made  to  lofe  their  goods  and  chattels 
upon  fuggeftions  J  which  petition  is  numcro  78.  ///.  Suggef- 
tion  ;  to  which  the  king  did  not  affent  (a  copy  of  which  pe- 
tition is  likewife  prefixed).     And  after  upon  the  fame  roll, 
numcro   110.  doth  follow  this  petition  now   in  queftion, 
titulo  PUe  Roial  i5f  Perfond^    to  which  the  king  doth 
affent  in  part ;  and  as  to  the  reft  he  faith,  it  \atis  anlwered 
above   amongft  the  commons  petitions :  whereby  it  alfo 
appeareth  that  the  printed  books  are  miftaken  in    laying 
that  it  is  ordained  and  eftablifhed ;  for  it  is  but  the  praver 
©f  the  commons  (a  part  whereof  is  not  recited)  that  it 
may  be  ordained  and  eftablifhed  \  the  king's  anfwer  beijjo- 
as  above :  wherefore, 

Secondly,  The  words  of  this  ftatute,  as  they  fl^id 
upon  the  roll  of  petitions  to  which  the  king  gave  his  an- 
fwer, and  upon  the  ftatutc  roll,  which  ^s  extradkd  out  of 
it,  becau£*  they  differing  one  from  the  other,  and  the  roll 

of 
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©f  petitions  being  the  warrant  for  the  ftatutc  roll,  the  fenfe  / 

of  that  ziSt  ought  to  be  taken  out  of  both :  therefore  theie 
words  are  to  be  coniidercd. 

First,  What  is  meant  by  the  words,  plee  roiaL 

Secondly,  What  by  the  words,  to  anfwer  anew. 

Thirdly,  What  by  tlic  words,  a  fubverfton  of  th^ 
lommon  law. 

Fourthly,  What  by  die  words,  judgmenu  given  in 
nil  the  king*s  courts^  and  in  the  king^s  courts. 

Fifthly,  What  by  the  words,  every  matter  that 
may  be  determined  by  the  common  law. 

Lastly,  What  fliall  be  faid  to  be  the  firft  article  of 
this  petition,^  and  what  the  remanent. 

First,  By  die  words  plee  roial^  for  fo  they  are  written 
both  in  the  tide  and  in  the  preamble  of  this  petition,  and  in 
the  old  printed  bocks  (Placita  Regia^  or  Regis  PJacita)  as 
Ihey  are  often  called  in  the  la^'sof  H.  i.  c.  7,  9,  10.  34.  52. 
are  to  be  underftood,  being  the  fame  as  placita  corona-, 
for  lex  corona  is  all  one  with  lex  regia ;  as  alfo  jura 
regiai  3nd  jura  corona,  Vid,  Leg.  H.  \.  c.  9.  iiV,  10, 
I3i  33-  ^^  ^^  Regifter  fo.  61  ;  and  judicia  regaUa^ 
par,  2,  H.  5.  num,  1 5. ;  and  aSlio  regis  and  caufa  regis^ 
Leg.  H.  I.  34,  3$.  And  die  4th  Inftitutes  71,  faith,  thejr 
arc  C2S\ed  propria  caufa  regis j  becaufe  they  are  placita 
corona  regis:  and  placita  corona  coram  rege  in  pariia-' 
mento^  are  at  the  end  of  each  parliament  roll. 

Therefore  by  thefe  words  plee  roial^  pleas  of  the 
cr6wn  are  underftood  5  for  the  word  roial  in  French  {in 
which  language  this  ftatute  was  made)  can  bear  no  other 
conftruftion,  but  of  fomediing  belonging  to  the  king. 
And  diat  fenfe  doth  ftand  well,  both  with  die  other  words 
of  this  petition,  and  with  the  grievances  of  thofe  times 
which  occafioned  it,  as  fliall  be  (hewn  hereafter. 

The  tranflator  of  this  ftatute  (as  it  is  in  the  late  printed 
books  in  Englifli)  doth  render  this  word  by  real^  whcre- 
unCo  it  mav  be  bq  was  induced  by  the  relation  of  it  to 

perfond  \ 
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ferfonel:  but  the  word  perfonel^  ftanding  in  relation  tci 
roialy  muft  fignify  pleas  between  party  and  party,  and 
not  draw  rotal  to  be  real^  in  relation  to  it.  But  this  con*^ 
ftruftion  of  ratal  by  real^  the  French  language,  as  it  is 
(aid,  will  not  bear ;  nor  muft  it  be  interpreted  by  real^  a& 
fuppofed  to  be  miftaken  by  the  writer,  when  it  is  twice 
written  rotal^  in  the  parliament  roll,  and  printed  roial : 
and  where  real  is  to  be  fignified  it  is  written  real^  as  cbofe 
realj  a^ion  real^  ferv'ice  rcal^  and  never  roial  to  fignify 
real. 

And  if  it  were  rendered  by  realy  yet  it  were  nothing  as 
to  the  chancery ;  for  in  thofc  times  all  trials  between  party 
and  party  for  land,  were  for  the  moft  part  by  real  actions, 
as  writs  of  entry,  writs  of  right,  ajftfe  of  novel  dijfetftn^ 
which  laft  was  the  fpecdicft  remedy  for  the  recovery  of  a 
man's  right  at  common  law,  Weftm.  2.  c.  29.  But 
now  the  pra£lice  of  the  law  is  (o  much  altered,  that  thefc 
a£iions  arc  feldom  ufed,  and  almoft  antiquated  \  and  in^ 
ftead  thereof,  a£lions  of  trcfpafe,  of  ejeSfione  firma^  of  r£^ 
flevitiy  arc  come  up,  whereby  men  are  put  out  of  their 
lands,  and  mean  men  are  returned  upon  juries,  which  then 
they  were  not ;  and  they  oftentimes  obferve  more  a  word  of 
the  judge  than  the  teftimony  of  the  witnefles.  But  let  the 
pra£^ice  of  the  law  be  reduced  to  what  it  was  in  thoie 
times,  and  let  no  man  be  difpoflcfTcd  of  his  land,  but  by  a 
judgment  upon  a  real  plea,  and  the  chancery  will  meddle 
with  no  fuch  judgments.  And  a<Sts  of  parliament  muft  bq 
conftrucd  and  taken  as  the  law  was  holden  when  they  were 
made,  2  Inft.  page  2.;  for  it  is  no  rcafon  to  apply  this, 
or  any  other  ftatutes  to  judgments  upon  fuch  pleas  as  arc 
invented  fince,  and  that  age  knew  not  or  ufed  not. 

But  the  word  being  roialy  muft  not  be  altered  to  (er\'e 
a  turn ;  for  a  fyllable  or  letter  could  not  be  amended  in  a 
writ  or  procefe,  but  by  a  ftatute  of  14.  E.  3.  c.  6. :  much 
Icfs  can  this  word  be  altered ;  it  muft  be  taken  as  it  is 
written,  for  aiSs  of  parliament  are  not  within  that  ftatute, 

Seconp|.y, 
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Secondly,  The  words,  to  anfwer  anewj  are  conR* 
derable;  for  (as  is  iaid  in  the  third  reafon),  in  the  chan- 
cery, no  man  is  put  to  anfwer  anew.  It  is  the  plaintiff  at 
law  that  is  put  to  anfwer  in  chancery ;  and  he  cannot  be 
fidd  to  anfwer  anew,  having  never  anfwered  before  5  nor  is 
any  part  of  the  iame  matter  anfwered  again,  or  in  queftion 
in  chancery,  that  was  in  quefflon  and  judged  at  law: 
but  becaufe  the  plaintiff  would  by  rigour  of  law,  having 
gotten  a  judgment  there,  take  a  forfeiture  or  break  a  truft, 
he  is  put  to  anfwer  that  in  chancery  according  to  con- 
fcience ;  which  matter  neither  was  in  queftion,  nor  can 
be  determined  by  the  common  law,  for  the  law  hath  no 
cognizance  of  it;  and  therefore  thofe  words  do  fhew  that 
it  was  not  the  chancery  that  was  intended  by  this  fta* 
tute. 

Thirdly,  It  would  be  confidered,  what  is  underftood 
by  thafe  words,  infubverjion  of  the  common  law. 

The  common  law  doth  feem  to  be  fet  in  oppofttion  by 
(bme  not  only  to  the  civil  law,  to  the  ecclefiaflical  hw, 
to  the  ftatute  kw,  but  alfo  to  the  chancery,  and  to  the  de- 
crees thereof,  as  if  thofe  decrees  were  no  part  of  die  bw  of 
the  land,  and  of  the  common  law,  and  as  if  the  lord  chan« 
cellor  were  no  judge  of  the  law ;  for  the  petition  iaith, 
that  fuch  anfwering  anew  is  in  fubverfion  of  the  common 
law  of  the  land,  which  cannot  be  underftood  of  the  chan- 
ceiy,  it  being  part  of  the  law  of  the  land. 

But  for  the  clearing  thereof,  it  will  be  very  requifite 
to  look  into  the  beginning  of  ours'  and  others'  law^  as 
how  that  term  of  common  law  firft  began,  the  word 
comman  being  never  applied  to  one,  but  to  many.  As 
when  two  or  more  nations  or  people,  which  were  for- 
merly governed  by  feveral  princes  and  feveral  laws,  were 
lUterwards  miited  under  one  pruice  and  one  law,  then  fuch 
laws  were  called  common  law.  So  wc  read  of  yus  Com- 
fffuifc  RomanQrum  that  govcojcd  the  whole  empire ;  Jura 

Comr- 
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C&fnm'uni^  Longobarda  i^  Rofnanay  v/hcn  the  Longobardi 
had  conquered  a  great  part  of  Italy,  and  were  united  to 
tho  ancient  inhabitants,  and  others. 

So  with  us,  when  the  Saxons  had  conquered  a  great  part 
of  this  ifland,  and  had  fet  up  feveral  kingdoms  in  it,  and 
had  f?veral  laws  whereby  thofe  kingdoms  were  governed ; 
as  the  Wefl:  Saxon  law,  the  Mercian  law,  the  Nortljum- 
brian  law  j  and  afterwards  the  Danes,  prevailing,  fet  up  their 
lavvT,  called  of  them  the  Danilh  law. 

These  feveral  kingdoms  coming  to  be  united,,  and  the 
name  of  England  given  unto  this  kingdom  by  them ;  and 
aftei-wards  Edward  (called  the  Confeflbr),  being  fole  king 
thereof,  caufed  one  body  of  law  to  be  compiled  out  of  thofe 
feveral  laws ;  and  did  ordain,  that  thofe  laws  of  his  fhould 
,  be  common  to  all  his  fubjefts  •,  and  in  thofe  laws  of  king 

Edward  the  Confeflbr,  that  term  of  common  law  firft  be- 
gan witli  us,  being  called  common  in  refpcft  of  thofe  fe- 
^  vera]  people  that  before  lived  under  feveral  laws,  to  whom 

thofe  laws  were  now  comnwn ;  though  in  refpeft  of  die 
raithor  they  were  called  king  Edward  the  ConfefTor's  laws, 
or  Saint  Edward's  laws.  Ran.  Ceftr.  Spelman,  Stow,  Speed, 
Daniel. 

King  William  the  firft  did  endeavour  to  abrogate  thofe 
bws,  yet  was  afterwards  pcrfuaded  to  confirm  them;  to 
which,  notwithftanding,  he  added  divers  of  his  own ;  and 
after  him  king  Henry  the  firft  did  the  like,  both  whofe 
J:\ws  are  lately  ptibllilicd  by  a  learned  gentleman*;  yet 
when  fome  of  the  f'icccfding  kings,  efpccially  king  John, 
didencUavonr  to  overthrow  thofe  laws,  the  fubje6ls  con- 
tended for  them ;  which  contention  brake  out  into  an  opea 
war,  called  the  barons  v^Mrs,  which  Look  end  in  the  grant- 
in  2:  of  the  clrTtLTS  of  liberties,  called  the  Great  Charter* 
'j.i\\  :lic  Charter  of  tl;c  Forefts ;  though  for  a  time  thofe 

•  Twlfc^cn. 
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wars  broke  out  again,  jret  again  ended  by  confirnjatlon 
of  thofe  charters,  as  all  our  hiftories  mention. 

And  although  thofe  laws  of  king  Edward  have  been 
much  altered  by  king  William  the  firft,  and  king  Henry 
the  firft,  and  many  of  them  grown  obfolcte,  and  many 
cuftoms  grown  up  which  now  pafs  for  our  common  law; 
yet  in  thofe  laws  of  king  Edward  the  Confeflbr,  the 
word  common  law  iirft  began;  and  no  man  can  doubt 
but  king  Edward's  chancellors  (whereof  he  had  tliree  fuc- 
ccffively,  whofe  names  are  remembered  to  this  day,  and 
mentioned  in  the  Fourth  Inftitutes)  were  ufed  by  him^ 
both  in  the  compiling  and  diflributing  them,  as  there  was 
occafion;  for  the  chancellor  and  chief  juftice  of  England 
were  afEftants  to  the  king  in  all  judgments,  for  many  aire% 
before  and  after;  and  neither  then,  nor  for  anaiiy  yean 
after  king  Edward  the  ConfcfTor's  time,  vi-as  the  common 
law  come  ,to  be  a  profcllion,  nor  lawyers  made  judges  or 
pleaders. 

In  former  times  the  moft  learned  clerks  were  beft  ftu- 
died  in  the  laws;  fo  the  clergy  thruft  into  almoll  all  places 
of  judicature,  when  it  was  (aid,  nullus  cUricus  mfi  cavfi- 
iicus:  but  king  Edv/ard  the  firft,  after  the  Conqucft, 
being,  a^  it  is  laid,  v/eary  of  the  great  power  of  the  chief 
juftice  of  England,  was  the  firft  that  altered  that  courfe 
by  making  bymen  judges,  who  kept  die  robes  of  the 
former  judges,  as  they  do  to  tliis  day;  and  then  the  com- 
mon law  came  to  be  a  profjfTioii  and  .i  ftudy,  and  ftudents 
of  laws  to  be  pleaders  in  ccurts,  and  after  to  be  judges; 
and  from  that  time  tlie  common  law  by  degrees  is  gvown 
to  that  height  v/e  now  fee  it  is  come  to. 

It  cannot  be  denied  but  that  tlie  chancery,  as  it  judge th 
in  equity,  is  part  of  the  law  of  the  land,  and  of  the  an- 
tient  common  law ;  and  let  it  not  be  imputed  to  thi  chan- 
cery, that  the  lord  chancellor  hath  too  great  an  arbitrary 
power  in  making  of  his  decrees :  for  if  it  be  well  obff  rvcd, 
the  judges  ufe  as  great  a  power  in  declaring  what  U  bw. 
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as  the  lord  chancellor  doth  in  declaring  what  is  equity ;  and 
if  either  be  covetou^  timorous,  or  malicious,  as  -much 
hurt  may  be" done  by  the  one  as  by  the  other;  whereas, 
hi  truth,  neither  of  them  ought  to  proceed  in  doubtful 
cafes  without  the  judgment  of  parliament. 

Therefore  by  thefe  words,  in  fuhverfion  of  the  com^ 
mon  laiu^  the  chancery  cannot  be  undcrftood  as  it  judg- 
ed! in  equity ;  for  equit)^  is  and  always  hath  been  a  part 
of  the  law  of  tlie  land :  aqua  jujlitia  is  part  of  re^a  juftitioy  ' 
and  precedes  it,  for  it  cannot  be  reSia  unlefs  it  be  aqua. 
There  is  lex  terra  mentioned  in  Magna  Charta^  wherein 
the  chancery  is  included  for  equity,  as  well  as  the  judges 
are  for  law  ;  for  judicium  parium  is  of  the  f  uE^  only.  Tlic 
ftatute  never  meant  that  the  jury  fliould  judge  cither  what 
was  equity  or  what  was  law,  but  left  tliofe  to  dicir 
relpedlive  judicatures,  by  thofe  words  per  legem  terra. 

And  that  relief  was  given  in  equity  in  former  times, 
appeareth  by  the  law  of  king  Edgar,  c.  2.  before  men- 
tioned. And  by  the  laws  of  Henry  the  firft,  graviord 
flacita  foil  jujlitia  vel  mifericordia  principis  addicuntur^ 
c.  11.^  And  again,  Nemo  apud  regem  proclamationem  fa^ 
ciat  de  aliquo^  qui  ei  fecundum  legem  reSium  offer  at  in  hun^ 
dredo  fnoy  c.  34.  which  is-  meant  plainly  by  an  a*ppea] 
to  the  king. 

And  after  this  ftatute  of  Magna  Charta^  it  is- (aid  of 
Sylvefter  dc  Everfden  (who  was  lord  chancdlor  29.  H.  3.), 
that  he  was  cunning  ^1  the  cuftoms  of  the  chancery  v 
which  muft  be  underftood  in  judging  rf  caufes,  not  of 
making  of  writs,  thofe  belonging  not  to  the  lord  chan- 
cellor. 

And  by  the  ftatute  of  Artie uU  fuper  Chartasy  28.  E.  i. 
it  is  ordained,  that  no  common  pleas  (hall  be  from  hence- 
forth held  in  the  exchequer,  c.  3.  whereby  it  appears 
that  the  law  courts  were  not  then  fettled. 

And  on  the  other  part  the  king  wills,  that  the  chan- 
cellor and  the  juftices  of  his  bench  (hall  fc^ow  him,  fo 

that 
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(hat  he  may  have  at  all  times  near  him  feme  that  be  learned 
in  the  laws,  which  may  be  able  duly  to  order  fuch  matters 
IS  fhall  come  unto  the  court  at  all  times,  when  need  (hall 
require,  c.  4*  The  king  had  no  chancellors  then  but 
bifliops,  and  they  were  to  order  matters  of  confcience,  as 
die  judges  matters  of  law. 

27.  E.   3.  c.  26,      In  the  printed » books  concerning 
merchants,  right  fhall  be  done  in  chancery  at  every  man's  ' 
complaint. 

.  36.  E.  3.  If  any  man  be  grieved  contrary  to  the  arti- 
cles before  mentioned,  he  may  coane  into  the  chancery 
and  have  remedy  without  purfuing  elfe where. 

Parl.  2.  Rich.  2.  'numero  30.  the  commons  petition, 
dttt  the  lord  chancellor  may  make  no  orders  againft  the 

Res^.  The  uie  heretofore  (hall  ftand,  ib  as  the  king's 
regality  be  fiived. 

And  again,  in  die  £ime  parliament,  the  commons  peti- 
tion,  that  no  perfon  (hould  appear  upon  a  writ,  de  qui" 
hmfiam  certis  caufisj  before  the  lord  chancellor,  or  any 
odier  of  the  counfel,  where  recovery  is  therefore  given  by 
die  common  law,  which  muft  be  underftood  after  judg- 
xaent. 

Rcsp.  The  king  willeth  as  his  progenitors  have  done, 
finring  his  regality. 

.Parl.  17.  R.  2.  c  6.  it  is  ordained,  that  the  chan- 
cdbr  fliall  have  power  to  award  damages,  according  to  his 
Acretion,  to  fuch  as  fhall  be  unduly  vexed  by  writs  ground- 
fid  upon  &lfe  fuggeflions. 

So  as  judgments  given  in  chancery  cannot  be  laid  to  be 
in  fubveriion  of  the  common  law  of  the  land ;  the  chancery 
beiif  a  part  of  the  law,  and  the  judgments  there  being 
freter^  non  contra  hgem. 

Fourthly,  The  words  in  the  petition  being  judg- 
ments given  in  all  the  king's  courts j  in  the  plural,  and  the 
I  kill's  auifwer  being  only  in  thf  king^s  court^  in  the  fia* 

gu]ar> 
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gukr,  though  the  print  makes  it  pliffal,  cannot  be  extcnclod 
to  any  court  but  to  one,  efpecially  being  an  anfwer  to  a 
petition  which  was  made  in  the  plural;  ^ich  court  of 
the  king  can  be  no  other  but  the  king's  bench,  where 
pleas  of  the  cJrown,  intended  here  by  the  words  plee  roial^ 
were  held,  and  no  pleas  between  party  jmd  party,  unlefi 
it  were  very  feldom,  were  then  determined  in  that  court. 

Fifthly,  Thofe  words  in  the  petition,  every  matter^ 
that  may  be  dttermined  by  the  common  laiVy  fhew  plainly^ 
that  there  tvcre  fome  matters  then  in  confideration  that 
could  not  be  determined  by  the  common  law,  viz.  cafe« 
©f  confcience,  which  matters  cannot  be  denied  to  be  pro- 
per for  the  chancery,  as  the  chancery  ftands  in  a  notion 
fevered  from  the  common  law;  for  it  cannot  be  thought 
that  it  could  be  the  meaning  of  any  parliament  that  thofe 
matters  ihould  not  be  determined  at  aH,  for  then  there 
fhould  be  a  failure  of  juftice;  and  thofe  words  can  bear  no 
other  meanings  but  that  the  law  (hould  determine  diofe 
caufcs  which  are  within  the  cognizance  of  it,  and  can  be 
determined  by  it-,  but  other  matters  which  are  not  within 
the  cognizance  of  the  law,  as  equit}',  fhould  be  deter- 
mined clfcwhere,  which  muft  be  in  chancery. 

And  if  it  be  (aid  that  fuch  matters  ought  to  be  brought 
and  determined  in  chancery  before  they  be  judged  at  law, 
it  is  anfwercd,  tliat  the  j  iidgment  at  law  is  nothing  as  ta 
thofe  matters  for,  as  it  is  faid  before,  the  common  Izvr 
has  no  co2;nizance  of  them,  as  in  tlie  cafe  of  a  bond:  the 
queftion  at  law  Is,  whether  it  were  fcaled  and  delivered,  • 
or  the  like;  and  that  being  found  by  verdift,  judgment 
foUowcth  that  the  whole  fuiii  fliall  be  paid ;  whereas  the 
chancery  cxamineth  (not  tlie  foaling  and  delivery  of  the 
bond,  but)  whit  was  at  firft  due,  what  hath  been  paid 
fincc,  what  dotii  remain  unpiuM,  and  accordingly  doth 
order  the  party  to  take  but  what  is  juflly  due  unto  him, 
with  liis  damages  and  cofts,  and  will  not  fufFer  him  to 
take  800  /.  becaufe  he  had  a  judgment  for  fo  much,  where 
it  ^^as  proved  {hat  all  was  paid  but  20  /.  as  the  cafe  was 
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lately  in  chancery,  where  it  was  decreed,  that  die  party, 
(hould  take  but  what  was  juftly  due  unto  him,  notwith- 
ftanding  his  judgment.  But  that  decree,  as  the  reft,  if 
the  chancery  (hould  be  widiin  this  ftatute,  will  be  judged 
unlawful,  and  the  plaintifF  at  law  (hall  have  execution  of 
that  judgment  for  800  /.  where  only  20  /.  is  due. 

And  it  is  worthy  obfervation,  thatthefe  words,  every 
matter  that  may  be  determined  by  the  common  law,  are 
omitted  in  the  printing  of  this  ftatute :  certainly  there  was 
no  good  meaning  in  the  compiler,  or  in  the  printer,  to 
leave  them  out,  for  they  are  in  the  roll  of  petitions  in  that 
parliament,  to  which  the  king  did  give  his  anfwer,  and  do 
fcrve  as  a  key  to  open  and  expound  all  the  other  parts  of  this 
ftatute ;  fed  tuUrunt  clavem. 

Lastly,  It  feUeth  to  be  coufidered,  what  (hall  be  fald  to       fi- 
be,  the  firjl  article  of  this  petition,  and  what  the  remanent. 
The  king's  anfwer  is,  that  touching  the  firft  article  of  tliis 
petition,  as  to  judgments  given  in  the  king's  court,  he  doth 
grant  it ;  but  as  to  the  remanent,  it  is  anfwercd  above 
amongft  the  commons'  petitions,  of  which  diftin£tion  there 
is  no  mention  made  in  the  printed  books,  but  all  is  joined 
together,  as  if  all  had  been  granted,  which  again  argueth  the 
compiler  or  printer  of  no  good  meaning.     Nor  is   tliis 
ftatute  recited  in  the  (aid  Inftitutes.     But  to  take  the  king's 
anfwer   as   it  is,  this  ftatute  muft  be  divided  into  two 
articles;  and    the  king's  gr^t  of  the  firft   cannot   be 
extended  to  all,  nor  farther   than  the  petition,  nor  the 
petition  farther  than  the  grievance,  which  was,  vix.  that 
judgments  were  queftioned  by  the  king  himfdf,  or  by  his 
council,  or  in  parliament,  which  comprehendeth  not  the 
chancery ;  nor  could  the  king  underftand  that  it  did  include 
the  chancery,  for  then  he  (hould  grant  more  than  was 
demanded,  and  more  than  he  intended  :  for  he  had  denied 
before  upon  the    feme    parliament   roll   to    rettrain   his 
chaiKellor  5  and  If  now  he  (hould  rcftrain  him,  he  (hould 
Vol.  I.  F  ^A 
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both  deny  and  grant  the  fame  thing  at  the  fame  time,  as  il 
were  with  the  fame  breath.  But  the  king  denying  the 
remanent,  by  Ciying  it  was  anfwercd  above,  that  remanent 
mufl  be  fomcthing  which  was  contained  in  a  former  petition 
of  that  parliament^  and  in  this  alfo.  And  in  all  the  roll  of 
that  parliament  there  is  nothing  of  this  petition  contained  in 
any  other,  but  only  in  that  petition  [///.  Suggeftions^  mint, 
78.]  which  the  king  denied,  and  that  part  of  the  petition  is 
denied  here  alfo  \  for  the  remanent  which  the  king  &ith  was 
atifwered  above  can  bear  no  other  meaning,  nor  refer  to  any- 
thing elfe*  Therefore  the  words  of  this  ftatute  are  not 
general,  as  the  print  would  make  them,  but  are  reftrained  by 
the  king*s  anfwer  to  the  firft  article  only,  which  is  to  pUi 
roialy  z'iz,  pleas  of  the  crown,  and  cannot  extend  to  any 
thing  that  can  concern  the  chancery* 

And  if  there  were  any  doubt,  king  James's  judgment  has 
cleared  it ;  for  acts  of  parliament  are  faSfa  regum^  whereof 
Bra£lon  faith  the  king  is  the  only  judge,  lib.  i.  cap.  16. 
.  Considering,  therefore,  that  thcfe  claufes  are  omitted 
©ut  of  the  prints  which  are  in  the  roll  of  petitions  in  that 
parliament ;  and  that  they  do  much  conduce  to  the  true 
underftanding  of  this  ftatute ;  and  that  there  is  fuch  variance^- 
between  that  roll  and  the  print ;  it  is  very  requmte  the  print 
fhould  b<j  corrected,  for  it  may  make  many  to  err  that  dor 
not  confult  the  petition  roll  in  parliament. 

Thirdly,  It  is  a  good  rule,  for  the  underftanding  of 
this  and  all  other  ftatutcs,  to  know  what  were  the 
mifchiefs  and  grievances  in  the  kingdom,  which  the 
parliament  meant  to  remedy.  For,  as  it  is  obfcrvcd  in  the 
4.  Lift.  *  many  records  of  parliament  can  hardly  be  un- 
derftood,  unlefs  you  join  thereunto  the  hiftory  of  the  times^ 

•  4.  Inft.  p.  52. 
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And  whofoevcr  will  look  into  thofc  times  {hall  find  that  the 
great   grievance   of  calling  cauies   into    queftion    after. 

judgments,  were  only  judgments  of  treafon,  or  mifdemeanor 

againft  the  king. 

A  ND  of  fuch  our  hiftories  are  fiilL  Thus  king  Richard  the 
iecond,  not  much  above  four  years  before  the  making  of  this 
ftatute,  had  caufed  many  to  be  queftionedj  and  die  duke  of 
Gloucefter  his  own  uncle  to  be  put  to  death,  and  after  to 
be  condemned ;  and  likewife  the  earls  of  Arundel  and 
Warwick,  and  the  lord  Cobham,  to  be  arraigned  and  con- 
demned ;  and  the  firft  to  be  put  to  death,  the  other  two  to  be 
banifhed,  the  one  to  the  ifle  of  Man,  the  other  to  die  ifle  of 
Jerfey,  where  they  were  committed  to  perpetual  impriibn- 
mcnt  j  and  another  lord  Cobham  likewife  to  be  arraigned. 
Befides  thefe  noblemen,    there    were   feventecn    whole 
counties  drawn  in  queftion  for  taking  part  with  them, 
whereof  many    knights,   gentlemen,    and   odi'ers,    were 
grievouity  fined,  fome  at   tool,  fome  at  1000  marks}  all 
which  had  their  pardons  by  a£ls  of  parliament,  xi.  R.  2. 
C4  I.     And  fome  of  them  had  fpecial  pardons;  but  thofe  ^ 

pardons  were  all  made  void  and  revoked  by  the  king,  with 
the  aflent  of  the  lords,  at  the  requeft  of  the  commons  in 
parliament,  anno  2 1.  R.  2.  c.  2.  Befides  many,  both  in  the 
city  of  London,  and  in  divers  other  counties,  were  forced 
by  king  Richard  the  fecond  to  fign  blanks,  called  Blank 
Charters,  herein  the  king  or  his  council  might  caufe 
i¥hat  they  would  to  be  written;  many  of  which  blank 
charters  king  Henry  IV.  about  two  years  before  this 
ftatute,  caufed  to  be  openly  burned  at  the  ftandard  iu 
Cheapfide.  And  likewife  in  the  beginning  of  king  Henry 
IV .*s  reign  many  noblemen  were  degraded  by  2it\  of 
parliament,  and  divers  were  put  to  death,  and  many  things 
were  done  not  agreeable  to  the  laws ;  for  that  was  a  time 
fill!  of  confpiracies,  infarreftions,  rebellions,  and  war  :  thofe 
were  tfie  grievances  which  occafioncJ  this  petition,  and 
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which  the  king  was  willing  (hould  be  rcdrefled,  that  men 
might  live  fecure  after  they  had  their  [)ardons,  and  after  they 
were  cleared  by  the  judgment  of  law,  and  not  be  called  in 
qucftion,  and  have  their  pardons,  patents,  and  eftatcs  taken 
from'  them  by  the  king  or  his  council,  or  by  parliament, 
contrary  to  law.  Other  grievances  we  read  of  none,  that 
were  confidcrable,  or  fit  for  the  commons  to  petition 
again  ft,  efpecially  fo  earncftly  as  to  defire  redrefs  for  God's 
iake,  and  for  the  prcfcrvationof  all  the  eftatesof  the  kingdom* 

Lastly,  The  pra£lice  is  to  be  taken  into  confi deration, 
to  (hew  how  this  ftatute  was  underftood  and  expounded  at, 
or  foon  after,  the  making  of  it ;  for  it  is  a  rule,  that  contem- 
poranea  expofitio  is  efpecially  to  be  regarded. 

Rot.  Pari  3.  //.'  5.  num.  46.  the  commons  in  their 
petition  fay,  that  the  chancery  did  proceed  againft  the  law 
juid  defeated  judgments  of  law  ;  and  pray,  that  no  fubpitna 
might  be  granted  for  matters  determined  at  law,  under  the 
pain  of  40I. 

Rffp.  Le  roy  avijera. 

Rot.  Pari  I.  //.  6.  num.  41.  the  like  petition^ 

Rcfp.  The  ftatute  of  17  Rich.  2.  c.  6.  fliall  be  obfervcd. 

Note,  That  neither  of  thefe  petitions  do  mention  that 
fuch  proceedings  in  chancery  were  againft  the  ftatute 
of  4  H.  4.  i  which  would  not  have  been  omitted,  if  the 
parliament  had  then  thought  that  the  chancery  had 
been  within  it. 

Likewise  in  king  Henry  VIL's  time  there  are  many 
precedents  of  relief  given  in  chancery  after  judgments  at 
common  law,  when  cardinal  Moreton  was  chancellor,  and 
after,  when  archbifliop  JVarham  was  chancellor,  and  ever 
fmce ;  but  it  appcareth,  by  tliat  which  hath  been  iaid  before, 
tiiat  neither  cardinal  Moreton  nor  archbifliop  Warham 

were 
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were  the  firft  tliat  brought  in  the  precedent ;  and  if  they 
had,  yet  it  is  160  years  fince  Moreton  was  firft  chan- 
cellor; and  the  continual  ufage  and  praftice  fince  may 
very  well  admit  it  now  for  a  law  ;  for  ufage  and  an- 
cient cuftom  make  law,  i.  Inft.  fol.  115.3.  And  al- 
though it  were  granted  that  no  ufage  nor  cuftom  could 
hold  againft  an  acl  of  parliament,  yet  againft  a  conftruftion 
of  an  aft  of  parliament  (where  the  words  themfelves  are  not 
plain  and  binding)  ufage  and  a  continued  courfe  will  hold  ; 
for  in  fomc  cafes  it  is  faid,  that  though  the  law,  which  was 
grounded  upon  an  aft  of  parliament,  were  thus,  yet  aliter 
utltiir  in  diebus  no/Iris,  4.  Inft.  107. 

^1  ANY  judges,  when  they  fat  in  chancery  by  commiffion, 
in  the  vacancy  or  abfcnce  of  the  lord  chancellor,  have 
decreed  caufes  there  after  judgments  at  law. 

Likewise  in  the  exchequer  chamber,  dutchy  chamber, 
in  the  courts  eftablifhed  in  the  North  and  in  Wales,  and 
generally  in  all  other  courts  of  equity,  matters  have  been 
called  in  queftion,  and  relieved  fince  the  making  of  this 
ftatute,  without  refpeft,  whether  they  had  been  judged  of 

a 

not  judged  before  at  law. 

And  it  fhould  be  well  cqnfidpred,  why  this  ftatute,  and 
the  other  of  27.  E.  3.  fhould  be  fo  much  urged  againft  the 
chancery,  and  not  be  obferved  in  the  other  courts.   For  the 
chancery  is  not  named  in  either  of  them ;  and  if  they  be 
general  bws,  Why  fhould  they  not  bind  the  common  law 
courts   as  well  as  the  chancery?  For   in   thofe   courts, 
befides  errors  judged  in  the  king's  bench,  there  is  nothing 
more  common  than  after  judgments  given  in  aftions  of 
eJ€^lone  firm€e^  trcfpafs,  replevin,  prohibitions,  new  aftions 
are  brought,  and  the  fame  title  tried  again,  and  verdift 
given  againft  verdift,  and  judgment  againft  judgment,  and 
fuits  carried  from  court  to  court,  for  one  and  the  fame  right 
or  title.     Hov/are  th^  parties  then,  or  their  heirs,  in  peace 
that  had  the  firft  judgment  ?   it  not  being  undone  by  attaint 
pf  error,  as  this  ftatute  prefcribes,  neither  of  them  being 
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excepted  in  that  of  27.  E.  3.  nor  dicir  pofleffion  taken  from 
them  by  a  writ  of  an  higher  nature,  but  by  bringing  a  new 
action  of  the  fame  nature  as  the  former,  and  queftioning  all 
again  that  was  in  queftion,  and  judged  before;  fuch  anions 
being  called  pick^purfe  aSfions^  as  who  hath  th?  beft  purfc 
will  prevail :  and  no  ejeSfione  firma  was  brought  againft  a 
,  ftranger  before  the  14.  H.  7.  long  after  this  ftatutc;  and 
therefore,  though  not  within  the  letter,  this  is  as  much 
within  the  intent  of  the  ftatute  as  any  decree  in  chancery; 
and  yet  that  muft  be  upheld,  although  it  was  at  firft  a  queftioni 
whether  it  were  not  maintenance  in  the  leflbr  to  maintain 
fuch  an  action  ? 

And  why  (hould  it  not  be  as  lawful,  after  a  judgment  at 
bw  once  obtained,  to  plead  this  ftatute  to  a  new  declaration 
as  to  a  bill  in  chancery  ?  Wherein  is  the  former  judgment 
more  undone  by  a  decree,  than  by  another  judgment  upcMi 
another   vcrdidl  ?    Aqd  wherein  are   the  parties  made  to 
anfwcr  anew  in  the  one  cafe  more  than  in  the  other,  if  the 
chancery  did  difaffirm  the  fonner  judgment,  which  it  doth 
not  ?  And  if  by  difference  of  parties  or  anions  things  may  be 
queftional  at  common  law  to  overthrow  or  avoid  the  former 
judgment  upon  the  fame  point  of  right  or  title.  Why  (hould 
it  be  excepted  againft,  that  the  equity  of  a  caufe  fliould  be 
examined  in  chancery  after  a  judgment  which  neither  was 
nor  could  be  in  queftion  before  the  judges  at  the  common 
law  ?  in  the  common  law  courts,  all  being  brought  into 
queftion  again,  the  parties  made  to  anfwer  anew,  and  to 
anfwer  the  time  thing  that  was  anfwered  and  acKudged 
before ;  whereas  in  the  chancery  nothing  of  the  former 
matter,  nothing  of  tlie  judgment  is  touched,  but  only  the 
corrupt  confcicnce  of  the  party  is  corrcded,  becaufe  he 
would  take  an  advantage  by  rigor  of  law  againft  all  equity 
and  good  confcience,     There  can  be  no  queftion,  that 
the  chancery  ftiould  be  within  thefe  ftatutes  more  than  the 
other  courts ;  cither  all  are  bound  by  them,  or  all  are  free. 

The 
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The  article  againft  cardinal  Wolfey,  that  he  had  ex* 
^unined  divers  aijd  many  matters  in  chancery,  after  judg* 
meats  thereof  given  at  rfie  common  law,  in  fubverfion  of 
the  laws,  and  made  fome  perfons  to  reftorc  again  what 
they  had  in  execution  by  virtue  of  a  judgment  at  com- 
mon law,  as  it  is  reported  4,  Inft,  *  is  too  general  and 
uncertain ;  for  tiiofe  matters  might  concern  prefentmcnts 
to  churches,  prebends,  or  other  benefices  mentioned  in  the 
ftatutes  of  provifions,  16.  Rich.  2..  c.  5.  or  other  matters 
that  might  be  proper  for  the  common  law,  and  not  for  the 
chancery ;  or  he  might  reverfe  the  judgments  in  the  points 
adjudged ;  for  the  cardinal  did  many  things  vAth  a  high 
hand,  as  appears  by  the  other  articles,  and  by  his  ufagc  of 
fir  John  Stanley,  mentioned  in  the  38th  article  f ,  and 
then  he  was  worthily  complained  of :  but  if  they  were  mat- 
ters fit  to  be  relieved  in  equity  (though  after  judgments  at 
law),  it  is  uot  probable  that  fir  Thomas  More  would  have 
iet  his  hand  to  fuch  an  accu(ation,  as  knowing  that  to  have 
"been  done  before  the  cardinal's  time,  and  by  himfcif,  as  is 
certified  by  the  referees,  if  this  be  a  true  copy ;  which  may 
be  doubted,  becaufe  fir  Thomas  Mpre  doth  fign  before 
the  dukes  and  other  nobleoKn,  which  place  was  not  given 
to  the  lord  chancellor  till  after  his  death :  and  it  is  well 
Jcnown  that  the  cardinal's  man  (Cromwell}  did  take  him 
off  firom  all  acculations  in  parliament,  yet  this  article  was 
the  caufe  of  all  the  reft.  The  forty-four  articles  are  printed 
in  the  4.  Inft.  under  the  title  pf  the  Court  of  Chancery ; 
but  not  mentioning  what  ^hofe  matters  were  that  the  car- 
dinal did  examine  ii)  chancery,  this  doth  fell  off  of  itfelf. 

And  for  Thrpgmofton's  cafe,  fo  much  flood  upon,  as 
wherein  all  the  judges  are  faid  to  have  given  their  opi- 
nions ;  it  was  thus  : 

Throgmorton  being  pofleficdof  a  term,  by  a  grant 
from  the  crown,  rendering  a  rent,  with  a  provifo  to  \)m 

*  ^  Ipft.  91,  92*  t  4*  ^i^^*  93* 
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void  for  non-payircnt  witliin  forty  days,  and  having  made 
many  failures,  which  appeared  upon  record,  queen  Elizaf- 
beth  granted  away  the  inheritance,  which  came  to  llr  Tho- 
mas Heneagc,  and  from  him  to  fir  iloyle  Finch  in  right  of 
his  lady,  who  ei*tvTOc!  and  fealed  a  leafe  to  one  Roots  to  try 
the  title  i  and  upon  a  demurrer  in  the  exchequer,  judgment 
was  given  for  Roots,  the  leiTee }  whercujx>n  I'hrogmorton 
brought  a   writ  of  error,  upon  which  the  judgment  was 
afHrmcd ;    and  after  all  that,  he  exhibited  a  bill  in  chan* 
eery,  pretending,  for  equity,  that  tlie  non-payment  of  the 
rent  in  9.  Eliz.  was  by  the  fault  of  a  fervant,  and  no  wilful 
failure:  to  which  bill  fir  Moyle  Finch  and  Roots  made 
anfv/cr,  and  did  fet  forth  fcveral  failures,  in  the  9th,  loth, 
and   lytli  years  of  queen  Elizabeth,   and  at  divers  othef 
times,    which  they  allcdgcd  did  appear  upon  record ;  and 
therefore,  and  for  other  caufjs  mentioned  in  their  anfwers, 
tliey  demanded  judgment,  whether  the  court  would  hold 
plea  thereof  or  not :  and  mr.  attorney  general,   being  of 
the  defcjidant's  counfel,  moved,  that  the  matter  touching 
the  leafe  whereof  the  plaintift'fought  relief,  might  be  dif- 
milTedj  becaufc  the  kafe  had  been,   by  the    opinion   of 
the  judges,  adjudged   to  be  void  in  the  exchequer,   for 
that  the  rent  was  net  paid  to  her  majefty  within  forty  days, 
according  to  the  conditional  claufe  contained  to  the  leafe. 
To  which  motion    mr.    Philip?,  being  of  the  plaintiff's 
counfel,  made  anfwer  and  fhewed,  that  the  default  of  pay- 
ment in  the  9th  year  of  queen  Eliitabeth  was  not  voluntary, 
but  grev/  by  the  negligence  of  a  fervant ;  but  that  the  rent 
was  afterward  paid,  and  that  the  lands  were  enjoyed  quietly 
bv  the  lefTee  fo  lon^  as  the  iniieritance  remained  in  her  ma- 
jelly,  until  ihz  defendant's  entr)',  aiid  therefore  prayed  tliat 
the  matter  in  equity  might  be  retained.     But,  forafmuch  as 
the  caufe  was  of  great  v/eigfit,  and  would  be  a  precedent, 
the  iordr keeper  minded,  before  he  gave  any  order,  to  con- 
fer witli  the  judges  ;  and  direSed  tliat  the  bill,  anfwer,  and 
records,  whiv'h  (hewed  the  defaults  of  payments,  (hould  be 

brought 
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brougjit  to  the  judges,  as  appearedi  by  an  order  in  chan« 
ceij^  28ifa  of  May,  39.  £liz. 

Amd  r5di  of  November  following,  the  lord-keeper  did 
Jeclare  in  open  court,  that  all  the  judges,  except  one  that 
vas  abfent,  had  confidered  of  this  caufe,  and  were  all 
(one  of  them  that  had  not  fo  confidered  excepted)  of 
opimon,  ikat  the  particular  cafe,  as  it  ftood,  was  not  meet 
to  be  retained  and  examined  in  chancery ;  yet  his  lordfhip 
Ui  be  would  be  advifed,  and  give  fuch  order  as  (hould  be 
Bieet;  as  appeareth  by  an  order  then  made,  which  was 
the  h&  in  that  cafe. 

Now  the  particular  cafe,  as  it  ftood,  v/as  upon  the  fe- 

veral  ibrfieitures  for  non-payments  of  the  rent;  and,  the  bill 

(ceking  relief  but  againft  one  in  the  9th  year  of  her  late 

majefty,  die  reft  .of  the  failures  being  not  mentioned,  and 

the  leale  having  been  adjudged  void  in  law,  "not  only  for 

the  £uluie  in  die  (aid  9th  y^ar,  but  for  the  other  failures 

aUb,  for  which  no  remedy  was  fought ;  the  cafe,  as.  it  ftood, 

iiu£^t  not  be  held  meet  to  be  examined  and  relieved  in 

chancery,  for  it  ftood  upon  divers  failures,  and  likewife 

upon  the  queen^s  intereft,  againft  whom  there  was  no 

equity  to  be  fought  in  chancery. 

But  in  all  thofe  proceedings  it  doth  not  appear  that  the 
kxd-keeper  did  make  any  order  to  retain  the  bill,  as  is  al-^ 
ledged,    nor   that   there  was  any  petition  to  the  queen, 
nor  any  reference  from  her  to  the  judges,  nor  any  certifii- 
catc  of  the  judges,  other  Aan  verbal,  to  the  lord-Iceeper, 
as  is  (aid,  and  by  him  declared  in  court ;  none  of  which 
could  be  unknown  to  the  attorney  general,  ;;Uhough  no-.v 
it  be  otherwifc  urged  under  his  name  in  tiic  3d  and  4th 
Inft.  by  which   the  ftatute  is    made  the  only   reafon   of 
fee  judges  opinions,  whereas  it  dotli  not  appear  that  this 
ftatute  was  once  mentioned  in  all  thofe  proceedings. 

Sir  Moyle  Finch's  anfwer  is  not  to  be  found;  it  is  not 
unlikely  to  have  been  burned  when  tlie  fire  wais  in  the 
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Six  Clerks  Office;  but  it  fcems  the  caufe  was  not  difiiufied, 
for  there  was  no  difmiflion  enrolled^  nor  any  order  for  a 
difmiffion  entered,  neither  doth  it  appear  that  there  were 
any  further  proceedings  in  itj  but  howfoever,  that  opi* 
nion  of  the  judges  being  given  upon  the  fcvcral  forfeitures 
and  the  queen's  intcrell,  and  the  judgment  that  Throg- 
morton's  leafe  ^^^as  void,  that  cafe  doth  nothing  concern 
the  qucftion. 

The  inconveniences  that  would  follow  to  thefubjeA, 
if  the  chancery  ihoulJ  not  reli::ve  after  judgments  in  cafes 
of  frauds,  breaches  of  trud,  forfeitures,  &c.  where  the  com-» 
mon  law  cannot  relieve,  would  prove  fo  great  and  intole- 
rable a  grievance,  that  no  man  could  live  under  fuch  laws; 
for  any  man  that  will  take  advantage,  may  obtain  a  judg* 
ment  at  law  before  the  other  can  get  a  decree,  or  an  in- 
junction in  chancery,  what  equity  foever  the  cafe  re- 
quireth,  and  then  he  mull  be  remcdilcfc  for  ever,  and  there-* 
by  all  fraud,  circumvention,  corrupt  crooked  and  uncon- 
fcionable  dealings  of  crafty  deceitful  perfoiis  would  be 
countenanced,  encouraged,  and  abetted,  and  the  antient 
rules  of  equity  and  confcience  fmothered  and  fupprefled, 
upon  the  imaginary  credit  and  reputation  of  a  judgment  at 
law ;  which,  tiiough  of  great  weight,  may  be  unconfeion- 
ably  gotten,  cfpccially  fince  all  men  know  that  not  one 
judgment  of  an  hundred  is  pronounced  in  court,  nor  the 
cafe  fo  much  as  heard  or  understood  by  the  judges,  but 
entered  by  attornic*^,  which  then  tliey  were  not,  but  pro- 
nounced by  the  judges  in  open  court. 

To  all  which  it  would  be  encouragement,  to  imagiue 
tlwt  the  makers  of  that  law,  4.  H.  4.  did  ever  intend  that 
fuch  judgments  entered  fo  fccrctly  and  under-hand,  that  it 
is  oftentin~.es  di/Hcult  to  find  them,  fliould  not  be  cxsk 
mined,  and  the  parties  relieved ;  or  that  by  thofe  words  in 
the  ftatate,  afUr  judgminU  given  in  the  court  of  our  fovcr. 
tei^H  lord  tht  kingy  they  could  intend  fuch  judgments  as 

(hould 
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ihould  be  entered  by  attomies  without  the  judges  know* 
ledge. 

Neither  canit  be  thought  that  the  parliament,  21.  Jac. 
c.  26.  wherein  attornies  are  excepted  from  being  felons 
if  they  acknowledge  judgments  for  any  perfon  without  his 
privity^  did  intend  either  that  the  (aid  attornies  fhould  be 
free  from  all  puni{hment  in  fuch  cafes,  or  that  fuch  judg- 
ments fhould  be  of  fo  great  weight  and  force  as  never  to 
be  queftioned,  nor  the  party  relieved,  but  utterly  undone, 
becaufe  an  attorney  hath  acknowledged  a  judgment  againft 
him,  whereof  he  can  know  nothing  till  he  be  taken  in 
execution. 

For  admit,  as  is  mentioned  in  the  Third  Inft.  123, 
that  the  plaintiff  doth  by  coUufion  retain  an  attorney  for  the 
defendant  without  the  defendant's  knowledge,  and  that  at« 
lorney  confefleth  the  aAion,  and  judgment  is  entered,  muft 
this  jiic^ment  be  binding  for  ever,  and  (hall  the  defendant 
iave  no  way  to  help  himfelf  ?  The  book  faith,  that  in  this 
cafe  the  defendants  fought  remedy  in  parliament,  and  that 
the  parliament  did  give  power  to  the  lord  chancellor,  by 
the  advice  of  two  judges,  to  hear  and  order  the  cafe  in 
cciuity;  whereupon  it  concludeth  that  die  chancery  could 
not  do  it  widiout  higher  authority ;  which  is  no  very  good 
coi^equence. 

For  diat  cafe  was  a  mixed  cafe  of  equity  to  right  the 
defendant,  and  of  mifdemeanor  to  punifh  the  pradice; 
and  therefore  required  fevcral  judges  that  might  inform  the 
parliament  of  bodi ;  but  that  petition  (hewed,  that  the  court 
wherein  this  judgment  was  given,  could  not  give  remedy 
in  that  cafe ;  and  the  reference  (hewed,  that  it  ^'as  not  con- 
ceived to  be  within  the  ftatute  of  4.  H.  4.  For  then  the 
parliament,  in  its  power  of  judicature,  could  not  have 
meddled  with  it;  and  fo  that  cafe  mud  have  been  without 
remedy,  as  all  others  of  the  like  nature  muft  be,  if  this 
conftru^ion  h«ld;  whereof,  no  doubt,  there  will  be  (b 

maqy, 
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many,  Aat  it  were  better  to  live  under  no  laws  tlian  fuch 
as  do  give  way  to,  and  do  not  provide  remedies  agsunft 
fuch  mifchieft. 

And  ftatutes  being  always  to  be  expounded  fo  as  there 
be  not  a  failure  ofjuftice,  2.  Inft.  23, ;  and  the  chancery 
coui  L  being  now  the  only  ordinary  remedy  that  is  left  to 
prevent  ;:iid  give  relief  in  fuch  cafes ;  it  is  ftrange  it  (houM 
fo  carntuly  be  endeavoured  to  abridge  it  of  that  power, 
whvn  this  ftriclnefs  to  maintain  the  rigour  of  the  law  is 
obfervcd  no  where  beiides.  The  parliaments  of  France, 
which  are  courts  ofjuftice,  and  the  lords  of  the  feflion  in 
Scotland,  whc  re  the  chancellor  hath  the  chief  place,  do 
miiiifter  juftice,  not  according  to  the  rigour  of  law,  but 
with  rcafoH  and  equity,  Camhden  in  Scot  p.  8-  And 
muft  we,  above  all  otliers,  be  debarred  of  that  benefit, 
and  left  remcdilcfs,  and  the  chancery  tied  up  fi'om  giving 
relief,  only  upon  inferences,  and  the  conftru6tion  of  a  fta- 
tutc  wherein  it  is  not  named  ;  the  king  too  having  denied 
in  the  very  fame  parliament,  and  upon  the  fame  roll,  te 
re  ft  rain  his  chancellor  ? 

Where  it  was  faid  that  it  is  againft  a  maxim  of 
Uw  for  a  man  to  h-Jp  himfelf  againft  a  record  upon  a  bare 
furniife,  let  it  not  be  thought  that  the  chancery  doth  help 
any  man  upon  a  bare  furmife  j  for  if  he  doth  not  bring 
very  good  proofs,  the  chancery  doth  difmifs  him,  and 
puiiifh  him  by  making  him  pay  good  cofts,  fo  far  it  is 
from  relieving  any  tliat  are  caufelefsly  troublefomc :  nor 
is  the  chancery  to  be  guided  by  every  maxim  of  law,  but 
it  is  to  controul  fuch  maxims  as  are  agaifift  the  law  of 
reafon,  Doilor  am:  Stud,  lib,  i,  c.  ij. 

Ag  AlN,it  is  worthy  ol>u:rvation,t]'iai  the  judges  them  felycs 
do  oftciiti files  extend  their  directions,  and  do  therein  play 
th-  chancellors,  to  miti^^:vi:e  the  rigour  of  the  law  after  ver- 
dict, by  ftaying  the  pcjh^a^  and  by  confcqucr.cc  the  judg- 
ment i  and  foinctimcs  after  judgment,  bv  ftaving  execution 
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:  party  will  confent  to  take  what  d^ey  in  equity 
Et :  by  what  law  they  do  fo,  themfelves  beft  know* 
is  as  necefllary  that  the  chancery  fhould  give  re- 
s' judgments,  as  the  judges  to  ftay  the  judgment  or 
ion,  and  themfelves  to  order  the  matter  in  equity: 
ither  the  chancery  nor  any  other  courts  are  widiin 
atute,  but  only  thofe  which  are  named  in  it,  which 
i  king  himfelf,  his  council,  and  die  parliament  -,  and 
s  only  which  concern  the  king,  as  hath  been  (aid, 
)f  which  concern  die  chancery. 
it  the  meaning  and  true  fenfe  of  diis  fiatute,  as  it 

upon  the  parliament  roll  of  petitions,  is,  that  no 
haU  be  drawn  into  quefiion,  at  the  king's  fuit,  which 
irefled  by  the  words  plee  roial^  and  put  to  anfwer 

before  him  or  his  council,  or  in  parliament,  that 
been  acquitted  by  judgment  of  the  common  law,  as 

were  that  had  their  pardons  beforementioncd,  or 
IS  ihould  thereafter  be  acquitted  by  judgment  of  the 
ion  law  I  and  in  that  fenfe  this  flatute  hadi  been  ob- 
l  ever  fince,  and  no  fuch  judgments  have  been 
ioned  by  the  king,  or  by  his  council,  or  in  par- 
iit« 

fT  it  were  a  ftrange  conftruftion  of  this  ftatute  to 
at  the  chancery  alone,  and  no  other  court,  fhould  be 
1  by  it,  and  that  the  parliament  ihould  give  no  re- 
i  any  cafe  whatfoever  after  a  judgment  at  law,  be  it 
led  by  corruption  apparent,  injuftice,  fraud,  &c, 
hat  the  fubjeft  (hould  be  left  deftituts  of  all  help 
I  judgment,  unlefe  he  could  overthrow  it  by  attainting 
jry,  or  by  error ;  whereas  an  attaint  is  fo  penal,  that 
jury  will  rarely  attaint  another,  for  it  may  be  their 
cafes  ;  and  error  for  the  moft  part  is  in  the  plead- 
,  and  the  like  ftridnefe  to  obferve  the  rule  of  the  law 
be  held  by  the  judges  upon  the  writ  of  error,  as  was 
ji  the  former  judgment. 

To 
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To  conclude,  therefore  5  neither  the  words  of  this  fa- 
tute,  nor  the  king's  intention  in  granting  part  of  it,  not 
the  mifchicfe  before,  that  did  occafion  it,  can  maintain 
any  fuch  conftruftion,  that  the  chaiKery  for  matter  of 
equity  fnould  be  bound  by  it  j  and  the  practice  in  chan* 
eery,  and  in  all  other  courts  of  equity  fmce,  doA  tbcw 
plainly,  that  it  was  never  fo  undcrftood. 

And  fo  king  James's  judgment  ftands  firm. 

Firga  aquitatisy  virga  regni  tun 
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No.  IIL 

LORD    CHIEF    JUSTICE   REEVE* 

to  HIS  NEPHEW. 

[COKTAIKII^G     INSTRUCTIONS    FOR    THE    STUDY     OF 

THE   LAW.] 

Nmu  firft  pJfKjbedfrm  a  MS.  in  the  PofeJJion  of  the  Editor. 

FIRST  read  Woofs  Injiitutes  in  a  curfory  manner  with 
an  intent  to  underftaiid  only  the  general  divifions  of 
the  law,  and  obtun  the  preciie  ideas  ufed  in  it :  for  fuch 
terms  as  JVood  does  not  explain  as  he  goes  along,  Let 
Termes  de  la  Ley  ihould  be  confulted,  and,  for  the  more 
full  and  modern  explanation  of  the  (ame,  Jacob's  Di^ionary  \ 
but  the  authority  of  thb  latter  muft  not  be  too  implicitly 
celied  on.     The  only  reaibn  why  I  mention  IVood  for  the 
prefent  purpofe,  iS)  becaufe  the  terms  will  be  much  better 
underdood  by  obferving  with  what  latitude  or  redridtion 
they  are  ufed  in  the  courfe  of  his  work,  than  by  confulting 
my  didionary  whadbever ;  and  in  order  to  underftand  his 
Chapter  of  Conveyances,  it  will  be  necel&ry  to  call  in  the  aid 
tf  Ibme  old  pra^tioner  who  h  yotir  friend.  If  that  advantage 
cuinot  be  acquired,  you  muft  be  contented  with  fuch  light 
as  you  can  ftrike  out  of  dve  modem  books  of  pnuStice, 
Bobun's  InJIitutio  Legalisj  Jacob's  Attorney's  Companion^  laft 
edition :  of  all  thefe  I  can  give  no  other  charader  than 
Martial  of  books  in  general,  funt  bona  quadam^  ^c. ;  nor 
any  other  direction  concerning  the  ufmg  of  them,  but  that 
you  muft,  by  the  help  of  indexes,  take  what  is  to  your  prefent 

•  Sir  Thomas  Recfc,  lord  chief  juAice  of  the  common  picas,  9.  Geo.  t. 

purpofe. 
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purpofe.  This  done,  read  Littleton^ s  Tenures^  without 
notes ;  confider  it  well,  abridge  fuch  part  of  it  as  the  other 
books  inform  you  is  law  at  this  day.  Thus  armed,  venture 
upon  Cokeys  Comment  or  Injlttute  upon  Littleton^s 
Tenures^  which  being  well  underllood  the  whole  is 
conquered,  and  without  which  a  common  found  lawyer 
can  never  be  made.  To  this^  all  the  foculties  of  die  mind 
muft  be  applied  j  with  hearty  attention  it  will  not  be  found 
very  difficult,  with  the  preparation  already  prefcribcd. 
After  the  firft  reading  of  it  (for  it  will  require  many  more 
than  one),  either  abridge  it  throughout,  or  commonplace  or 
compare  it  with  fome  authentic  Abridgement,  fentencc  by 
fentence;  and,  by  your  own  additions  and  corre£tioiis» 
make  it  your  own.  To  this  purpofe  I  recommend y^r^^tf«/ 
HawAins*s  Abridgement^  ^^ich  will  afford  much  light  to 
my  lord  Coke.  This  finifhed,  I  would  recommend  a  fecond 
careful  review  of  fVood^s  InJIitutes^  with  an  intent  to  digeft 
the  feveral  heads  of  the  law,  for  the  ufe  of  memory  j  and 
now  it  will  be  proper  to  read  the  more  ufeful  flatutcs  at 
large,  in  the  order  in  which  he  quotes  them,  and  to  examine 
the  feveral  books  of  Reports  for  the  proof  of  his  opinion^ 
which  alone  is  not  authority,  though  he  generally  quotes  very. 
feir  :  and  remember,  if  you  read  any  edition  of  JVood 
wherein  SalkelcVs  Reports  are  not  cited,  to  confult  them 
under  their  proper  titles,  which  may  eafily  be  done,  he 
having  put  them  into  the  form  of  a  commonplace. 

During  the  fecond  ftage  of  ftudy,  many  books  maybe 
brought  in  for  variety,  which  will  be  very  ufeful,  and  not 
interrupt  the  main  fcheme,  as  DoSlor  and  Student -^  Nofi 
Maxims^  Ciirfon*s  Office  of  Executors^  Hale*s  Hijioryofifk 
Common  Laiu^  principally  5  with  Finches  Law^  and  Rome's 
jfbridgement^  in  the  preface ;  in  which  laft  you  will  find  the 
beft  fcheme  far  ftudvins:  the  law  now  extant  ♦.  It  will 
about  this  time,  and  not  much  fooner,  be  proper  to  give 
diligent  attendance  on  the  courts  at  Wcflminfter,  and  to 

•  In  a  fubfcquent  part  of  this  publication  wiH  be  given  the  above- 
mentioned  prkf^CTi  ^Titien  by  Sir  Matthew  Hale. 

begin 
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* 

Wgin  orderly  reading  die  fevend  reports,  ^diich  muft  be 
read  and  commonplaced  in  fuch  manner  as  (by  the  expe- 
rience which  by  diis  time  you  will  have  of  the  nature  of  the 
ftudy)  you  will  be  beft  able  to  advife  yourfelf. 

My  ¥^le  Icheme)  widiout  naming  many  books,  is  no 
mort  than  thist 

First,  Obtain  precife  ideas  of  the  terms  and  general 
meaiui^  of  the  law. 

Secondly^  Learn  the  general  reafon  whereupon  the  law 
is  founded. 

Thirdly,  From  fome  authentic  f)rftem  collect  the  great 
leaii£ng  points  of  the  law  in  their  natural  order,  as  the  firft 
heads  and  divifions  of  your  future  enquiry. 

Fourthly,  Colled  the  feveral  particular  points,  and 
tange  them  under  dieir  generals,  as  they  occur,  and  as  you 
find  you  can  beft  digeft  them. 

And  whereas  law  muft  be  confidered  in  a  twofold 
rdped: 

I.  As  a  rule  of  aftioni 

n.  As  die  art  of  procuring  redrefs  : 

when  thb  rule  is  violated^  the  ftudy  in  each  of  them  may 
beeafily  regulated  by  the  foregoing  method ;  and  the  books 
ib  recommended  will  fo  carry  on  the  joint  work,  that  with 
this  courfe,  fo  finiflied,  the  ftudent  may  purfue  each  branch 
(if  either  to  its  utmoft  extent,  or  return  to  his  centre  of 
general  knowledge  without  confiifion,  which  is  the  only 
way  of  rendering  things  eafyfor  the  memor}\ 
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No.  IV, 

CASE   OF   THE   SHIP   COLUMBUS, 

IN   THE    COURT   OF    ADMIRALTY. 

TVE  here  prefent  the  Reader  with  the  Report  of  a  Judg-  ' 
nient  given  in  a  Court  whofe  proceedings  are  little  huwn* 
The  Courts  in  Doctors  Commons  He  in  an  chfcurity  whicb 
makes  aftngular  mark  of  difference  between  them  and  the 
Courts  in  Weftminfter  Hall.  This  perhaps  is  to  be  attributid 
to  the  perfons  themfehes  who  are  concerned  in  the  pra^ici 
there ;  for  while  the  Common  Lawyers  are  continually  drawing 
the  attention  of  the  pidlicy  by  printing  what  paj/is  in  their 
CourtSy  the  Civilians  have  perfijledin  preferring  an  uniform 
fdence.  No  Reports  of  adjudged  Cofes^  no  Arguments  of 
CounfeLt  to  form  any  fort  of  competition  or  comparifon  with  the 
produHions  of  the  Common  Law  Bar  \  the  learned  and  un-* 
learned  are  equally  uninformed  of  what  is  there  tranfa^ecL 

This  is  to  be  drplored  in  a  country  where  the  law  of  the  Umd 
is  founded  on  judicial  determinations^  and  not  on  the  refponfef 
of  men  in  their  clofets ;  and  it  is  equally  to  be  wondered  atf 
when  %ve  ref^^y  that  the  Gentlemen  in  thofe  Courts  bave^frnn 
their  Jituationy  an  advantage  which  better  qualifiesy  and,  it 
might  be  thought y  would  more  difpofe  them  to  employ  their  pens 
in  adorning  their  profefftony  than  always  happens  to  thofe  of  the 
Common  Law  5  having  necejptrily  paffed  academical  tducatimy 
and  having  ufually  attainedy  by.  their  profcffional  flu^eSyd 
more  than  ordinary  fljare  ofUteraturcy  and  general  knowledge, 

TTv  Reporter  ^/A^  Judgment  in  the  Court  of  Admiralty, 

■  which  we  new  give  to  the  Readery  has  Jhpped  forward  t§ 

di/linguijh  himfelffrom  his  brethreny  and  has  favoured  ns  at 

ence  with  a  fpeci?nen  of  report ingy  and  with  a  piffure  of  tbi 

judicial  character  nowfujiaincd  by  the  Court  of  Admiralty. 

Ife 


N^llJ 
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PFe  are  certainly  laid  under  a  great  obligation  bj/  the  fpirit 
nnd  novelty  of  tl^is  attempt;  and  it  is  to  be  hoped  that  others 
may  be  encouraged  to  make  a  fimilar  experiment  in  the  Pre- 
rogative Courtj  the  Arches,  the  Peculiars,  the  Delegates, 
far'r.  tff*  fo  that  we  may  in  1790,  being  about "] 00  years  ftnce 
the  Clerical  Judicature  was  feparated  from  the  Temporal  by 
William  the  Conqueror,  begin  to  leam^from  the  mouths  of 
its  own  votaries^  upon  what  that  Judicature  is  employed. 

But  while  we  are  indulging  this  hope^  others  have  Jhewn 
afolicitude  to  check  theprogrefs  of  this  new  undertaking.  It 
feems^  this  Report  was  promifed  in  the  daily  paper  entitled 
^  The  Diary,"  fome  time  before  it  appeared :  but  fom$ 
Gentlemen^  either  difapproving  the  matter  or  manner  of  the 
Judgment  delivered  \  or  dijliking  the  conveyance  of  it  in  a 
newfpaper ;  or^  perhaps^  preferring  all  the  fdence  and 
inaSlivity  of  their  predeceffors  to  the  difplay  of  the  prefent 
'occafion^  had  interpofed  with  tie  Printer  to  prevent  the 
publication,  This  produced  a  paufe  of  fome  days ;  til}^  at 
lengtbj  the  Report  appeared^  with  an  Introdu£lion  prefixed^ 
of  fome  length.  As  this  has  every  appearance  of  coming  from 
the  pen  of  the  fame  writer^  and' contains  fome  refkSiions  upon 
the  nature  of  the  profejjion  to  which  he  belongs^  it  cannot  fail 
of  being  extremely  inter ejling^  and  we  flmll  venture  to  give  it 
en  lengthy  as  printed  in  ^'  The  Diary/* 

WE  have  had  applications  from  a  quarter  where  we  fhould 
leaftexped  them^  for  the  fapprefTin^  the  decifioni  of  the  Case 
of  the  (hip  Columbus,  in  the  High  Court  op  Admi- 
aALTT.  Wc  do  not  mean  that  we  have  been  applied  to  on 
the  part  of  government,  for  whofe  condu6l  hitherto  the  dccifion 
is  the  beft  apology,  and  the  only  efFe^ual  correction  of  a 
miftake  and  omiuion  in  forming  the  a6l  of  the  27th  of  his 
majefty,  by  a  revcrfal  of  a  judgment  in  the  inferior  courts  in 
the  colony  of  fiarbadoes,  contrary  to  the  intentions  both  of 
adminillration  and  the  Icgidature. 

In  joftification  of  our  own  refolution,  we  have  to  fay,  that 
the  appeal  interpofed  bat  not  yet  profecuted,  nor  any 
inhibition  ferved,  as  we  are  informed,  is  no  rcafon  why  we 
fliould  fupprcfs  Qur  report,  although  the  appeal  were  aflually 
going  on,  and  an  inhibition  granted  by  a  court  of  delegates 
to  ftay  encadon  of  the  fentence  of  the  high  court  of  admiralty. 

G  2  How 
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How  many  decifions  in  Wellininfter-hall  are  reported  in  ih^ 
books,  which  have  been  afterwards  rcverfed  in  the  houfe  of 
lords  ?  The  votes,  refolutionb,  and  debates  of  the  hcufe  of* 
commons  arc  daily  reported  without  cenfure  or  reftraint, 
although  thofe  votes,  and  relbiutions,  and  fpeeches,  are  fubje^t 
to  be  intirelv  invalidated  in  another  houfe  of  parliament. 
The  idea  of  fupprelFing  a  dcciiion  of  a  particular  judge,  on 
account  of  a  dependency  of  an  appeal  actually  prolecuted,  or 
only  intcrpofed  for  form  fake,  or  for  farther  confultation  and 
deliberation  of  parties,  i.-.  as  unworthy  great  lawyers,  as  it  is  of 
liberally-minded  men,  net  narrowed  too  much  by  fcholaftic 
education,  who  think  without  prejudice,  and  a6l  without  fear. 
If  any  perfon  has  a  right  to  object  to  a  publication  of  the 
report  of  a  decifion,  (o  far  as  it  goes,  it  is  the  judge  himfelf; 
but  no  man  in  that  refpeftable  situation  would  objefi  who 
reafons  well,  who  knows  the  conftitution  of  his  country,  and 
reveres  that  wliich  only  can  fupport  it,  the  juil  liberty  of  the 
prefb^  fo  long  as  it  is  without  licentioufnefs,  or  an  intention  to 
mirrcprcfcnt,  or  do  mifchief.  The  known  impartiality  of  our 
r;>per,  and  freedom  from  all  f<ii5lious  principles,  will  free  us 
from  ruf|.iicion  ;  and  our  general  care  to  be  as  fubflantially  and 
minutely  accurate  as  pofljble  upon  all  occafions,  will  prefcrvc 
us  from  blame,  if  it  doer,  n^  from  envy  and  jealoufy  ;  weeds, 
which  grow  rank  every  wiiere,  both  in  public  and  retired  life. 

With  rrfpf 61  to newfpapers  wc  will  venture  to  fay,  that  the 
compilers  and  editors  are  rcfpectable  in  every  free  conllitution : 
we  will  not  afiume  an  higher  epithet ;  and  it  will  not  be  arrogant 
to  fiy,  that  the  circulation  and  familiar  acquaintance  with  the 
Britith  prints  and  huipuage  have  acceler.itcd,  if  they  have  not 
occafionci-jthe  Revo!utio:i  in  France  in  favour  of  a  frceconftitu- 
ticn.  Wiiile  v.e deplure all  forts  ofpcrfonul  iaveAlve,  and  the 
low  fcandal  of  private  life,  and  fee  literary  men  m  J<ing  daily 
a:t:icki  rn  each  ofh»r  like  the  fervile  gladiators  in  Roman 
theatres  iVr  tlie  amufeinent  of  the  populace,  in:lcad  of  writing 
to  iir.rrovv:,  inllrudt,  and  govern  them,  we  obferve  with  concern 
the  lols  of  the  eliedts  of  that  genius  which  arc  due  to  truth 
aad  to  the  public,  and  w  iiich  n.i^ht  be  better  employed  than 
in  priv:itc  nenonalities. 


As  veiiiclos  of  intcniHn?  fa^s,  and   obfervations  to  the 


of  '..civ.y  t )  V. h!::h  all  things  and  all  perfons  mull  bow;  that 
ir.rij^'fity  from  wlxlc  cor.lciit,  if  abltradl  property  does  not 
oriei.:.ice,  yet  upjn  wh'ch  hangs  all  aftual  right,  title,  power, 
do!i:i:/on,an-!  pre-eminei>ce  of  things  and  pcrlons.  It  is  thus» 
Wiiatcver  is  faid  in  public,  and  regards  the  public,  becomes 
the  ri'tht  of  the  public  to  rt  neat  and  to  report ;  the  flouiiih  of 
tlic  fenator,  the  argument  of  the  counfellor,  the  decifion  of  the 

judge. 
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judge,  become  tlie  public  property.  Words  have  wings  :  they 
are  no  fooner  uttered  in  public  ftations,  than  they  are  irrevo- 
cably pafled  to  all  mankind  who  are  to  be  afFedled  by  them  ; 
the  emanations  of  the  foul,  the  thinkingi  aloud,  are  confined  to 
no  place,  to  no  country,  to  no  age. 

We  all  know  that  the  Greeks  in  general,  and  the  mod 
polifhed  of  them  in  particular,  the  Athenians,  were  fond  of 
news.  The  Romans  had  their  Diaries  of  every  public  tran- 
iadion  circulated  in  every  part  of  the  Empire. 

Tacitus,  in  his  Annals,  Book  XVI.  refers  to  thcfe  Diaries 
for  fads  omitted  by  himfelf. 

**  Diurna/ir/i//r^0/iMxr/,"  fays  the  hiilorian,  **  per  provinciaft 
'*  ffr  exerciiusp  curatius  Ugtauur^  quam  ut  non  nofcatur  quid 
**  Tbrafeafecerit  ♦. 

"  TJie  Roman  public  Diaries  are  read  through  all  the 
••  provinces  and  armies  with  too  much  atrention  for  it  not  to 
•*  Xichupwn  what  has  been  the  condud  of  Thrafea." 

The  public  prints  of  our  own  times  contain  all  things  divine 
and  human ;  and  though  many  great  men  have  affeded  to  defpife 
them,  and  never  to  read  them,  yet  mod  draw  from  them 
occaiionally  their  fources  of  knowledge  and  converfation  ;  as 
in  other  matters  in  human  life,  men  pretend  to  contemn  an 
objed,  becaufe  they  would  hide  the  fource  fr9m  whence  they 
ileal  their  ideas,  and  their  treafure,  but  make  ufe  of  the  very 
thing,  as  their  own,  which  they  pretend  to  defpiie. 

We  therefore  (hall  aflert  with  our  cotemporaries  our  right,  as 
vehicles  to  the  public,  to  reports  both  of  law,  politics,  and 
religion.  As  to  any  idea  that  the  publication  of  a  decifion  or 
intermediate  decree,  an  appeal  being  aHTerted,  or  adually 
depending,  may  occafion  the  merchant  to  hazard  a  fpeculation; 
the  man  who  entertains  fuch  an  idea  of  any  mercliaiits  or  any 
men,  mud  know  little  of  men  or  merchants.  They  will  not 
kazard ;  and  here  is  the  grievance,  that  the  advifmg  of  an 
appeal,  which  flops  commerce  by  a  delay  and  fufpence  of  fome 
great  queilion,  perhaps  is  never  to  be  recovered  ;  as  a  river 
which  once  having  been  fpread  from  its  original  channel 
fcarce  ever  returns  to  it  again,  and  Laves  all  behind  it  a  dry 
and  dreary  wade.  However,  there  can  be  no  encouragement 
for  fpeculaticn  from  the  late  deciiion  of  the  Cohanbust  becaufe 
the  enlarged  time  granted  by  royal  proclamation  and  fufpenlion 
14  at  an  end,  and  the  ad  itfclf  was  cn-y  maJc  to  be  in  force 
until  the  id  of  April  1788,  andno  longer.  The  evil  and  the 
remedy  have  ceafed  together. 

But  a  publication  of  the  decifion  in  th?  inferior  court,  it  is 
faid,  may  inliuence  die  public  fcntiment  and  t!ic  ultimate  refo- 
lutions  of  the  fUperior  court.  This  ib  paying  too  great  a 
compliment  to  tiie  weight  of  one  man's  opinion,  and  a  very 

*  In  all  the  editions  of  this  author,  the  pafTtge  runs,  <*  cumtiuf 
*'  Irjuntur  ut  nofcatur  fuid  Thrafin  non  feetrit  :'*  hut  the  frnfc  and 
|ranun3r  mult  coire^  the  aboTc  by  the  infciticn-of  ^am,  and  relloring 
VM  CO  iu  proper  place. 
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bad  compliment  to  the  general  good  fenfe  of  mankind  at  large, 
or  to  tlie  (Iridt  attention  to  juiHce  and  the  capacity  of  the 
judges,  who  upon  a  new  hearing  are  to  judge  of  the  reafons 
laid  before  them,  either  in  the  pcrfonal  decinon  of  the  judge 
l.in^ftlf  in  the  inferior  court,  from  whom  the  appeal  is  ma(&, 
or  in  the  old  and  new  arguments  of  the  learned  and  ingenious 
gentlemen,  who  advife  their  clients  to  try  the  mind  of  another 
'  court,  upon  the  old  principle  (whether  a  true  one  or  not,  may 

be  confiderifd),  that  in  more  counfellors  and  in  more  judges 
is  multiplied  wildom  as  well  as  fees.  Refident  in  all  the  power 
and  n.'» jelly  of  the  dcri^icr  refort,  Tuflice  is  fccn  fitUng,  al- 
though at  a  diilancL*,  by  every  judge  with  reverence,  from 
whofc  frnglc  oj;ini(>n  an  appeal  is  made,  and  is  wor/hippcd  as 
his  oun  ccrlLliiticn  and  julHiication  from  confequences  by 
every  man  of  iiittgrity  who  knows  the  fallibility  and  capri- 
cionlncfs  of  hun^an  nature,  and  the  twiilcd  underltandings  and 
cotrupted  hearts  ef  men  who  delight  in  ftrife. 

We  flK)uld  feci  infinite  pain,  if  we  found  that  we  had  jufily 
offended  very  refpeclable  perfons  by  any  thing  (aid  in  our  for- 
mer noiicc. 

When  we  likened  the  arguments  of  the  civilians  to  collegiate 
leftures,  we  did  nc:  ourfelvcs  entertain  an  idea  of  academical 
ledurcs  having  any  thing  in  them  ridtculous.  We  meant  on 
the  contrary  to  p«i}'  a  juft  compliment  to  both,  and  to  give  an 
impreffion,  that  thole  arguments  were  like  the  ledlures,  long, 
elaborate,  and  full  of  the  moft  profound  erudition  and  general 
inftru6lion. 

Wc  rcfpedl  extremely  the  two  univerfities  ;  and,  whatever 
ridicule  ill-judging  or  ill-diipofed  perfons  may  attempt  fling* 
in^  upon  them,  we  arc  of  opinion  that  the'  academical  le^ures 
cfthe  profeffors  and  tutc»rs  have  this  particular  ufe,  to  make 
fome  young  men  hear,  who  othcrwifc  would  never  read ;  and 
that  thefe  Icii^ures  anfwer  the  fame  purpofe  to  young  men  of 
faihion,  as  an  attendance  upon  the  courts  of  jufHce  and  par- 
liament would  do  for  the  improvement  of  their  minds. 

When  we  likened  the  arguments  of  the  civilians  alfo  to 
thofe  with  which  the  Neapolitan  lawyers  entertain  their  vilitors 
gratif,  we  meant  that  they  were  equally  amufmg  to  the  ao-  * 
ditors,  being  without  adequate  fees  for  their  labour  and  ftndy. 
The  civilians  in  this  country  arc  nearly  upon  a  footing  with** 
the  Trehaili  ^  Ulflnni  at  Rome,  who  gave  to  their  clients  all 
their  eloquence  without  pay,  excepting  that  the  latter  returned 
the  obligation  by  thtir  fuflVaecs,  and  helped  to  advance  their 
patrons  to  all  the  honours  ana  emoluments  of  the  ftate. 

The  great  luminaries  of  Weftminller-hall,  with  whom  are 
depofited  tl^.e  lives,  liberties,  and  fortunes,  of  their  fellow  fub* 
jecls,  merit  what  they  gain  ;  and  when  they  unite  the  charac- 
ter of  the  fcholar,  the  gentleman »  and  friend  to  their  country. 
their  rewards-  cannot  be  too  great.  In  tiie  mean  time,  the 
advocates  of  tlie  civil  law  exercent  in  the  courts  ecde/lafHcal 
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and  of  admiralty,  after  a  long  and  expenfive  education  at  one 
or  other  of  the  two  univeHities>  a  graduation  of  eleven 
years,  and  a  filence  of  one  more  in  the  courts,  at  a  time  of 
fife  too  late  to  go  elfcwhere,  fit  down  in  a  kind  of  monaftic 
way,  blinding  their  eyes  with  making  their  own  clofe  books 
or  briefs,  and  arguing  whole  forenoons  for  perhaps  a  fee  of 
two  or  three  guineas,  while  a  gentleman  of  eminence  in  the 
common  law  receives  three  hundred  for  pleading  his  hour  by 
the  town  clock  at  an  affizes  in  the  country*  perhaps  not  ipore 
than  twenty  or  thirty  miles  dillance  from  the  metropolis. 

Near  one-third  x)f  the  Britifh  Peerage  conliih  of  the  defcen- 
dants  of  common  lawyers :  fo  attentive  has  the  crown  been  to 
^^S^g^^g  tl^cir  attachment  at  all  times. 

In  a  century  and  an  hAlf  the  civilians  have  only  fumiflied 
two  fecretaries  of  ftate,  one  minifter  plenipotentiary,  two  privy- 
councillors,  two  commiffioners  of  the  admiralty,  and  a  trea- 
furer  to  a  princefs  dowager.  This  is  not  to  be  wondered  at, 
for  about  half  a  dozen  advocates  make  the  whole  of  their  efr 
feftivc  bar. 

At  the  fame  time,  we  may  obfcrve,  that  in  no  court  more 
brilliant  and  clailical  wit  is  exercifed  upon  proper  occafjons 
than  by  ibme  of  the  advocates  at  Dodors  Commons  of  the  pre-> 
ient  day. 

"Ridicule,"faidlord  Shaftefbury, "  is  the  ted  of  truth."  Some 
people  have  doubted  of  the  axiom  :  but  his  lordiTiip  was  right, 
if  he  meant,  that  true  ridicule,  or  ridicule  founded  upon  truth, 
is  the  ted  of  truth,  as  metals  are  tried  in  chemical  procefs  one 
by  another ;  and  therefore  fome  fort  of  vivacities  are  to  be  al- 
lowed at  the  bar,  and  even  upon  the  bench. 

There  are  indeed  men  who,  forgetting  the  obfcr\'ation  of  a 
(cniible  French  writer,  that  gravity  (we  fuppofe  he  meant  a 
conftant  gravity)  is  an  exterior  appearance  of  the  body  to 
conceal  tbe  defers  of  the  mind,  dread  every  approach  to  jell* 
ing  J  and  think  it  almoft  criminal  upon  the  bench,  tliough  not 
guue  fo  much  fo  at  the  bar.  Men  drefTed  in  buckram,  or  in 
complete  armour,  like  the  map  of  the  company  of  armourers  in 
the  mow  of  a  lord-mayor,  have  no  occafion  to  be  afraid  cf  flies. 
It  may  be  remembered,  that  in  all  times  a  little  vivacity  has 
been  indulged  upon  the  bench.  At  the  bar  whole  arguments 
(if  they  can  te  fo  called)  have  been  filled  with  v/it  to  make 
amends  for  not  reading  a  brief  before,  and  which  tlie  client 
has  found  £o  be  np  jeft  to  him.  A  defccndant  of  lord  Coke, 
upon  reading  the  writings  of  that  great  lawyer,  faid  he  was 
furprifed  that  his  anceftor  had  written  a  jcft-book  as  well  as  a 
lawbook.     JefFeries  never  jeded  • .     LorJSomers  was  all  ele- 

*  Perhaps  not  To  much  at  fome  judges  ;  hut  yet  enough  to  draw  upon 
lusij  by  yfijeafonahu  faUlci,  the  following  diftich  : 

E'en  than  VE/lran^  a  more  admir'd  prater, 
Wittier  on  bench  than  he  in  tkfvvator, 
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gance,  and  an  excellent  poet  and  claflic.  The  earl  of  Hard? 
wicke  wrote  effays  in  the  Spcdator.  Lord  chief  juilice 
Willes  is  remembered  for  his  wit  and  vivacity,  and  his  fon 
had  his  father's  livelinefs.  Other  judges  have  (hone  as  men 
of  wit  as  well  as  of  deep  underllandings.  The  laft  lord  Lyttel- 
ton  fays  in  his  Letters,  that  no  perion  ever  poireffed  more  true 
attic  wit  than  the  earl  of  Mansfield.  Applied  to  proper  pcr- 
fons  and  to  proper  occafions^  his  lordfhip's  wit  had  always  iti 
due  effedy  and  fcarcely  any  perfon  to  whom  it  vfSLS  directed 
went  away  offended. 

**  Ridiculum  acri 
**  Fortius  et  melius  magnas  pUrumque  fecat  resy^ 

faid  the  Roman  poet,  who  knew  mankind  well.— A  flroke  of 
wit,  in  his  opinion,  often  decided  many  an  important  caufe  w  ith 
more  clcarncfs  than  a  formal  argument,  by  Ihewing  abfurdity 
when  it  was  truly  to  be  found. 

After  all,  in  I'pite  of  our  extreme  attention  and  wifh  to  be 
accurate,  if  we  Inall  fail  in  any  part  of  our  reports,  it  is  fome 
confolation  to  us,  that  even  fuch  reports  may  have  their  ufe  ; 
inafmuch  as  it  was  the  opiniqn  of  a  once  very  great  lawyer, 
that  for  the  purpofe  of  furnilhing  an  argument,  one  bad  reporf 
is  worth  to  tne  profeffion  an  hundred  good  ones. 


HIGH  COURT  of  ADMIRALTT. 

Friday,  Dec.  i8,  1789. 

Appeal   from   the  Court   of  Vice-Admiralty 

OF  Barbadoes, 

Paul  Lc  Mefurier,  Efq.  Owner  of  the  Ship  Columbus, 

and  her  Cargo^  Appellant. 

His  MaJ£fiy*s  Procurator   General^   David   Psury,   Efq. 

Governor  of  Barbadoes;,   and  Samuel   Dearfley,    Efq. 

A5iing  ColleSfor  of  his  Majefy*s  CuJIoms  inthefaid  IJIand^ 
^  Rcfpondents. 

"AS  this  cafe  is  a  leading  one  to  many  others  depend- 
Jr\.  ing  in  the  high  court  of  admiralty  as  a  court  cf  re- 
venue apd  appeal  from  the  plantations,  and  which  wait  foe 
the  decifion  of  the  prefent  queftion,  the  importance  of  it  is 

obvious  i 
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obvious  i  particularly  as  it  is  one  among  the  many  quef- 
Dons  which  the  revolution  in  America  has  given  rife  to. 
That  event  has  fpread  over  all  Europe  a  new  face,  both  of 
legifladon,  policy,  and  commerce.  It  will  every  day  have 
new  confequences.  It  has  given  birth  to  new  laws  and 
experiments  of  government,  and  of  courfe  to  new  litigations 
Mpon  the  liberty  of  trade  and  die  rights  of  property." 

After  fome  obfervations  nearly  to  this  eifef^,  die  judge, 
£r  James  Marriot^  went  on  as  follows ; 

"  Thi  king's  advocate  has  very  properly  called  the  cafi 
a  very  invehid  cafe.  It  involves  the  c^ration  of  a  new 
and  experimental  law,  the  17th  of  his  prefent  majefty, 
whereby  lumber  imported  from  any  of  the  ports  of  the 
Amencan  Sates  is  prohibited,  if  brought  indirectly  frgm 
any  foreign  plantations ;  it  involves  the  general  law  of  for- 
feitures under  the  feveral  acts  of  trade ;  the  fwwers  of  the 
Wdrftreafuryand  cuftoms;  the  conduit  of  the  prelidcnt 
and  committee  of  the  privy  council,  afling  as  a  board  t^ 
TaJe;  and  of  the  then  fecrctary  of  ftatc;  the  policy  of  the 
>fl  in  its  principle  and  the  novel  authority  of  the  crown 
mdrr  the  efpecial  claufes  of  this  act  to  ditpenfe  with  the 
inr  of  pari  lament, 

"  This  is  the  fourth  day  of  hearing  this  caufe.  I  fJt 
*ilb  pain  at  the  outfct  the  exceeding  weight  impofed  upon 
ihe  mind  of  the  pcrfon  who  may  happen  to  fit  in  this  chair 
»i  judge  of  revenue.  The  revenue  laws  arc  neceffarrly 
to  be  fupported  as  the  nerves  of  war  and  peace,  and  the  cor 
iunin  on  whith  the  public  credit  of  the  nation  intirclyrefts: 
it  the  lame  moment  I  felt  that  the  flroichiiig  thefe  laws 
btjtind  a  certain  point  ir.ight  dcAroy  that  very  liberty, 
and  commerce,  and  property,  which  they  were  meant  to 
luj^rt;  diat  a  fcverity  ill-judged  and  exercifcd  with  avidity 
and  rapacity  for  the  fake  of  forfeitures  to  iiifonr.crs  and 
officers,  or  incpnfillently  with  l?w  and  ctiuity,  piay  render 
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the  revenue  a  devouring  animal,  which  (hall  at  laft  SAzq 
upon  every  thing,  and  root  up  the  tree  to  gather  the  fruit, 
The  extenfion  of  the  laws  of  revenue  to  an  extreme^  has 
been ,  among  many  other  caufes,  a  principal  one  of  the  re« 
volution  in  a  neighbouring  nation,  God  forbid  we  ihould 
any  of  us  ever  live  to  fee  it  fo  in  our  own ! 

'*  The  arguments  of  the  counfd  on  both  fides  have  been 
ftrenuous  *,  they  have  been  brilliant ;  and  particularly  on 
die  part  of  the  crown  *.  I  have  heard  very  long  lefiures 
upon  die  duty  of  the  court  in  caufes  of  reyenue,  and  \ 
jiave  heard  tlicm  witlcut  dijJathfaSlion  (to  ufe  the  words 
of  the  king's  advocate)  :  I  hr.ve  heard  them  with  patiencCi 
which  has  ever  been  the  charaifteriftic  of  the  high  court  of 
admiralty,  and  I  hope  it  will  alvvaj's  continue  to  be  fo. 

"  It  is  true,  that  upon  the  firft  opening  of  the  caufe  I 
recommended  candour  to  the  ccunfel  for  the  crown  in  their 
proceedings  againft  the  fjbjcc^  in  caufes  of  revenue ;  and 
that  I  did  hope  they  had  been  properly  confulted  by  the 
parties,  confiftcntly  with  the  rank  and  truft  which  the 
officers  of  the  crown  hold  for  his  nruijefty  and  the  nation  at 
large  \  for  that  occafions  have  happened,  when  the  law 
officers  of  the  crown  have  thought  proper  not  to  rilk  the 
honour  and  the  juftice  of  government,  but  to  throw  up 
their  briefs. 

The  advocate-general  has  exculpated  himfelf  in  his  reply, 
That  he  has  been  applied  to  only  as  an  individual  from  in- 
dividuals, his  clients  having  intereft  in  the  forfeiture ;  and 
I  am  glad  to  hear  him  fay,  tliat  he  has  heard  what  dropped 
from  the  court  without  uifl'atisfaction.  He  has  dated  the 
cafe  of  his  parties  :  it  is  my  duty  to  hear.  Hs  has  done 
his  clients  ample  jufticc; — and  the  cour^  will  do  thp 
»me. 

''  But  I  do  ex  peel,  and  dcfire  it  may  be  known,  that  no 
pcrfons  ihould  be  encouraged  to  come  into  this  court  ufuig 

•  Sir  William  Scotr,     Dr.  Lawrence,  for  the  crown, 
pp.  Nlcholi,    Dr.  Arnold,  for  the  refpondent. 
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his  majcftT's  name,  uid  proceeding  as  well  for  his  majeftj 
as  tfacmfelves,  without  die  bufineis  originating  with  the 
proper  law  officers  <^  ^  crowii  in  this  court,  upon  proper 
reference  and  attendance. 

'*  The  reconunendadtm  <^  candour  in  this  caufe,  I 
deemed  die  more  neceflary,  as  I  thought  I  obferved  a  Tpirit 
in  this  caule  not  to  be  approved ;  as  if  the  fpirit  of  revenue 
hw!,  which  began  in  a  reign  not  very  favourable  to  liberty, 
diat  of  Charles  U.  and  which  were  meant  firft  to  fill  the 
peribnal  coffers  of  a  needy  prince,  and  afterv-.'ariis,  on  better 
piinciplcs,  to  fupport  a  revolution  in  fovoiir  of  libeity,  had 
habituated  the  boards  gf  revenue  to  conlidcr  tlic  caufes  of  ' 
their  officers  as  if  proper  to  be  maintained,  at  all  times  and 
under  all  circumflances,  as  their  own,  and  of  the  fovereign 
perlbnally;andas  if  this  court  were  too  weak  and  tooiiifigni-. 
ficant  to  enforce  its  decrees,  or  the  law  officers  of  the 
crown  here;  to  be  attended  to ;  and  as  if  tliis  court  were  a 
rival  to  their  own  jurifdi£tion,  in  which  there  may  be  room 
if  tiwe  were  no  check,  though  I  truft  it  is  never  fo  exer- 
ciled,  for  perfonal  favour,  political  intcrefts,  and  folici- 
tadon, 

**  As  die  fliip  Eiiled  before  the  exiftence  or  even  perhaps 
■he  contemplation  of  the  a<5t  of  the  ^ytli  of  the  king,  and 
arrived  at  Barbadoes  at  the  time  when  tlic  operation  of 
the  i€t  was  difpenfed  with  and  fufpciidt^d,  as  tar  as  a  report 
Vdic  committee  ofcouncil  and  the  extrcile  of  the  power  of 
Ibe  crown  dirough  the  medium  cf  a  fccrctaiy  of  It.ite,  could 
dilpci^e  with  or  fufpend  the  law  and  bind  tlie  crown  by  its 
own  a£t,  it  was  natural  and  right  that  the  court  Ihould  wifli 
to  fee  the  order  of  council.  On  the  opening  of  this  caufe, 
it  was  fuggefted  by  the  counfel  for  mr.  Ll-  Mcfurier,  that  fre- 
quent s^licadons  had  been  made  by  him  to  government  for 
*copy  of  the  order  of  council.  Now,  if  fuch  an  order  had 
cxifled,  anil  been  produced,  it  would  have  prevented  this 
flood  of  litigation.    Mr.  Le  McTurier  would  not  have  heard 
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fo  many  brilliant  arguments  either  for  or  againft  himfelf, 
nor  the  court  have  had  the  fatigue  of  watching  them  with 
extraordinary  attention.  In  any  caufe  where  the  crown 
is  a  party,  it  is  to  be  obferved,  that  the  crown  can  no  more 
withhold  evidence  of  documents  in  its  pofTeffion,  than  a  pri- 
vate perfon.  If  the  court  thinks  proper  to  order  the  pro* 
diiftion  of  any  public  inftrument,  that  order  muft  bp 
obeyed.  It  wants  no  iofignia  of  an  authority  derived  from 
the  crown.  The  order  will  inforce  itfelf ;  for  if  a  party 
fuing  refufes  to  produce  a  nccdTary  document,  what  fol-r 
lows  ?  He  (hall  take  nothing  by  his  petition.  In  the  court 
of  prize  this  has  happened,  where  a  party  has  refi^fed  Jq 
obey  an  order. 

"  An  affidavit  has  now  been  produced  by  mr.  Le 
Mefurier  which  obviates  every  difficulty  on  this  head, 
and  the  contents  of  it  will  come  hereafter  to  be  confidcred 
vnder  its  proper  head, 

"  The  advocate-general  (fir  William  Scott)  has  flated 
the  cafe  with  fo  much  liberality  and  exadtnefs,  that  I  can-* 
not  do  better  than  to  follow  him. 

"  The  fact  is,  the  (hip  Columbus,  built  in  one  of  the 
iflands  of  Bahama,  and  duly  regiftercd  at  the  port  of  Lon- 
don, duly  cleared  out  and  failed  from  London  jn  ballaft,  No- 
vember 14, 1 786,  for  Gottenburgh,  in  Sweden,  There  the 
mafter,  captain  Guerin,  took  in  a  cargo  of  dried  herrings. 
The  mariner's  contra£l:  cxprcfibs,  that  the  intended  voyage 
was  to  be  from  London  to  Gottenburgh,  from  thence  to 
Tobago,  and  el fc where  ;  fo  tha(  (he  appears  flcarly  to 
have  been  a  carrier  fiiip  upon  a  general  vopge  in  fcarch 
of  freights.  She  accordingly  failed  from  Gottenburgh  the 
14th  of  January  1 787,  for  I'obago.  Meeting  with  a  hardgalc 
of  v/ind,  and  being  in  want  of  water,  (he  put  into  Madeira 
on  the  7th  of  March,  to  ^vater  ar,d  repair.  The  maflep, 
Caniel  Guerin  (who  had  made  a  proteft  before  fhe|)riti(h 
conful  there},  took  in  Madeira  wines  in  barter  for  fome  of 
the  herrings,  and  havijig  repaired  his  Clip  and  taken  in 
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Witcr  and  other  neceflaries  (ailed  for  Tobago ;  where  he  ar- 
rived the  2d  of  April,  and  there,  by  permiffion  of  the  French 
governor,  that  ifland  having  been  ceded  to  France  by  the 
laft  treaty  of  peace,  die  captain  difpofed  of  the  remainder  ^ 
of  his  herrings  and  part  of  his  Madeira  wines,  for  landing 
of  which  he  obtained  a  permit  from  the  French  cuftom- 
houTe  at  Tobago,  except  ten  pipes,  two  hog(heads,and  three 
quarter  cafks.  WTiile  the  fliip  was  laying  at  Tobago,  he 
purchased  on  behalf  of  and  fhipped  on  account  and  rifle  of 
his  owners,  Paul  Le  Mefurier,  efq,  and  Co.  from  Dan. 
King  and  Co.  calling  themfelves  Britifh  merchants  rcfid- 
ing  at  Tobago,  the  following  articles  of  lumber,  viz. 
79,300  feet  of  white  pine-boards,  23,294  feet  of  ranging 
timber  and  fcantling,  1 8,625  ftaves  and  heading,  12,750 
white  pine  fhingles,  2,075  wooden  hoops,  and  56  white 
oak  (hocks,  the  growth  of  the  dominions  of  the  United 
States  of  America. 

"  The  claimant  and  appellant  ftate,  that  they  were  fa 
Ihipped  to  be  imported  into  the  ifland  of  Barbadoes,  with 
an  intent  for  the  faid  (hip  to  take  in  a  lading  of  fugars  for 
London  upon  freight. 

"  The  mailer  at  this  time,  had  received  no  information 
of  die  paiSng  the  aft  of  the  27th  of  his  prefcnt  majcfty 
forbidding  fuch  importation  indireftly  from  the  ports  of 
the  United  States  of  America.     The  mafter,  having  com- 
pleted his  lading  at  Tobago,  purchafed  from  a  French  vcf- 
fcl  hying  there,  twenty-three  or  twenty-five  dozen  of 
claret  in  bottles,  as  ftores  for  the  fliip's  ufe,  flowed  them 
with  other  liquors  in  his  lockers  in  his  cabin,  and  on  the 
24di  failed  for   Barbadoes.     This  claret  wras  purchafed 
partly  by  Madeira  wine  in  exchange,  and  partly  by  a  fmall 
bill  of  exchange — Upon  whom  it  was  drawn  is  not  material: 
but  captain  Guerin  fays    it    was  drawn  upon  Paul  Le 
Mefurier  and  Co.  of  Havre  de  Grace,  in  favour  of  tlie 
French  captain  Falaife. 

«  On 
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"  On  the  7th  of  June  1787,  upon  the  moment  of  die 
(hip's  arrival,  before  (he  could  come  to  anchor,  (he  was 
ieized  by  mr.  Samuel  Dearfly,  then  acting  as  coBeftcH*  oJ 
the  cuftoms  for  the  port  of  Bridgetown.  An  informatiot 
was  filed  in  the  court  of  vice-admiralty  at  Barbadoes,  b) 
Dearfly,  charging  this  coming-in  as  an  importation  into  th( 
ifland  of  Barbadoes,  contrary  to  fevcral  a£b  of  the  revenue. 
particularly  the  12th  and  15th  Charles  II.  and  the  4tfa  anc 
27th  of  his  prefcnt  majefty,  and  his  ro}'al  proclamation  of  th< 
8ch  of  April  1787;  that  part  of  the  cargo  was  put  on  boan 
at  Tobago,  an  ifland  in  the  Weft  Indies  belonging  to  tb 
French  King ;  that  it  was  the  growth  and  produce  zru 
manufcufture  of  the  United  States  of  America,  the  propertjo 
the  fubjefts  of  the  faid  States  or  fome  other  foreign  (hite 
that  the  wine,  being  the  growth  and  produce  of  Europe,  wa 
not  (hipped  in  England  but  at  Tobago ;  that  on  his  arriva 
the  maftcr  did  not  make  a  full  report  of  his  lading,  and  tfaa 
ten  cafes  of  wine  and  other  goods  were  found  on  board  afte 
the  mafter  had  made  his  report. 

*'  On  the  30th  of  July  1787,  a  claim  was  given  b 
Allgood  William  Wallis,  of  Barbadoes,  on  behalf  of  Pai 
Le  Mcfurier  and  Frederick  Samuel  Secrctan,  of  Londor 
merchants,  for  the  (hip  and  cargo.  In  tiie  interval,  i 
confequcnce  of  a  report  of  the  committee  of  his  majefty* 

privy  council  for  the  affairs  of  trade,  dated  ' _ 

and  his  nuijefty's  inftruclionstothe  governor  and  council  < 
Barbadoes  for  the  fufpending  the  aft  of  the  27th  of  h 
majefty,  fignified  in  the  difpatches  which  were  fent  on  tfc 
28th  of  May,  the  day  after  the  (hip  failed  fix)m  Tobago, 
proclamation,  reciting  the  emergency  and  the  inftruftioii 
was  publilhcd  at  Barbadoes  on  the  15  th  of  July  following. 

"  Yet,  notwithftanding  this  proclamation 'and  interver 
tbn  of  the  fufpending  power,  the  caufe  was  profecuted  I 
the  fcizor  and  by  the  king's  own  law  officers  ;  and  dut  tc 
fo  late  as  November  1 7,  1787.  The  judge  of  the  via 
admiralty   court   condcnmed  both   (hip  and  cargo  j    ai 
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llduHigh  die  £une  fhould  happen  to  be  reftored,  the 
appellants  will  be  very  confiderably  prejudiced  by  the  lots  of 
freiglitk 

^  A  NUMBER  ofwitnefies  were  examined;  and  the 
captain  himfelf  being  examined  by  the  informants,  his 
cfidence  was  made  their  own. 

^  So£ur  as  regards  the  feft  of  deftination  of  Ae  voyage, 
the  cfaafader  of  die  fhip)  and  property  of  both  (hip  and 
cargo,  as  belonging  to  mr.  Le  Mefurier  and  Co.  there  feems 
to  be  no  diipute.  The  dates  of  the  tranladHon  are 
material.  It  is  obfervable  diat  the  prohibitory  a£t  of  the 
27th  of  die  king  received  the  royal  aiTcnt  the  30th  of 
March  1787,  was  publifhed  in  the  Gazette  die  4th  of 
April  following,  and  was  known  at  Barbadoes  on  the  23d  of 
May,  the  very  day  before  die  emergency  was  known* 
That  on  die  29tfa  of  the  fame  month,  mr.  Wallis,  agent  of 
mr,  Le  Mefiirier  and  Co.  apprehenfive  of  their  fhip  being 
likely  to  beconfiicated  vrtienever  fhe  came  in,  applied  to  the 
governor,  mr.  Parry,  on  the  29th  of  May,  praying  that  the 
(hip  might  be  permitted  entry. 

**  The  governor's  anfwcr  (as  it  appears  by  the  evidence 
ofhis  iecretary,  mr.  William  Southwell,  and  annexed  to  the 
peddon  of  Wallis,  leUcrD.  dated  March  29,  17S7)  was  as 
Mk>ws: 

**  THE  mode  of  trade  carried  on  for  fome  time  paft  with 
^  the  foreign  Iflands  and  Settlements,  was  at  all  times 
**  contrary  to  the  afts  of  trade,  and  the  late  aft  of  this  feffion 
*  renders  it  impoffible  for  the  Columbus  to  enter  lumber  at  » 

"■dibifland." 

"  D.  PARRY. 

"  N.  B.  The  petitioner  has  had  time  enough  to  flop  the 
«  fhip." 

**  Upon  diis  ftate  of  the  fa£ls,  the  ilTuc  has  been  taken, 
•  Whedier  this  was  an  importation  contrary  to  the  ftatute  r* 

fays 
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£iys  the  king's  advocate ;  to  which  dr.  NichoU,  co 
*  for  mr.  Le  Mefurier  adds,  ^  with  an  intention  to  defrau 

majefty's  revenue »"  and  this  is  well  put,  as  the  adc 
makes  a  part  of  fcveral  ftatutes  relating  to  the  rev( 
Tiie  king's  advocate  has  quoted  the  preamble  crf'the  bx 
and  leading  a6l  of  Charles  II.  bed  known  by  the  namec 
Navigation  AtSt,  which  exprefics,  that  the  act  is  made  ag 
any  intention  to  defraud  his  majefty  of  his  cuftoms  :  tl 
fore  I  fliall  take  what  is  propofed  by  the  advocates  on 
fides  as  one  propofition,  and  as  the  true  and  £ur  ifliie  ir 
caufe. 

"  It  has  been  urged,  on  the  fide  of  the  refpondents. 
there  is  no  equity  for  the  fubje£l ;  that  it  is  the  duty  o 
court,  ex  officioy  to  be  the  proteftor  of  the  revenue  o 
crown  i  that  it  muft  yield  in  nothing  to  its  feelings  fo 
hardiiiip  of  the  cafe,  but  enforce  the  letter  of  the  ftal 
regarding  the  revenue  as  of  Jlriefi  juris ;  and  that  the 
probandi  refts  always  with  the  fubjecl  :  that  the  < 
merce  and  property- of  the  fubj  eft,  and  the  revenue  o 
crown,  arc  in  a  ftate  of  hoiUlity  j  that  the  fubterfug 
tiie  trader  to  efcape  the  laws  of  revenue  muft  be  fev 
guarded  againftj  that  no  cvafion  of  the  law  mu{ 
permitted ;  and  that  there  is  even  a  conjlrudive  infringe 
of  penal  lav/s,  which  are  made  for  the  fupport  of  p 
credit. 

"  In  confidering  this  argument,  the  juri(cli£lion  o 
high  court  ofadiniraltj'  in  caufcs  of  revenue,  by  appeal 
the  Britifh  plantations,  firft  calls  for  attention,  as  a  • 
which  has  a  mixed  authority,  to  be  botli  as  judge  and 
to  determine  both  the  law  and  the  faft  ;  which  make  to^ 
(what  mr.  Locke  and  the  metaphyficians  call,  hov 
diftinguillicJ,  and  whether  rightly  or  wrongly  diftingui 
it  is  not  now  neccfl'ury  to  be  confidered,  by  fome  perfc 
point  of  law)  a  mixed  mode,  or  complicated  idea.  It  i 
a  court  of  equity  by  its  original  conflitutiop,  being^pai 
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hrly  direftcd  in  the  patent  of  die  judge   ^  to  have  regard 
always  to  the  equity  of  the  cafe^'*  &c.  &c» 

^  The  court  of  admiralty  derii/^  nojurifdiflionincaufes 
of  revenue  from  the  patent  of  its  judge,  or  from  the 
antient,  cuftomary,  and  inherent  jurifdiftion  of  the  preroga- 
tive of  the  crown  in  the  perfon  of  its  lord  high  admiral,  and 
exercifed  by  his  lieutenant ;  not  a  word  is  mentioned  of  the 
king's  revenue,  which  feems  to  have  been  entirely  appropri- 
ated, by  the  anticnt  courfe  of  common  law,  to  the  court  of 
exchequer,  which  is  both  a  court  of  law  and  equity^  If 
Acrefdre  there  is  any  inherent  prerogative  right  ofjudging  of 
feizures  upon  the  fea,  for  the  rights  and  dues  of  the  crown, 
whether  of  peace  or  war,  as  in  the  right  of  prize  and  reprifal, 
that  prerogative  jurifdi£tion  is  put  in  motion  by  {pecial 
commiffion  or  by  a£l  of  parliament. 

*•  The  firft  ftatute  which  places  judgment  of  revenue,  in 
the  plantations,  with  the  courts  of  admiralty,  is  the  lath  of 
Charles  the  lid.  chap.  i8.  fed.  i.  which  a(St  has  been 
followed  by  fubfequent  ftatutes. 

"  Arbitrary  as  thofc  times  were,  and  needy  as  the 
prince  was,  who  confidered  die  revenue  as  perfonally  his 
own,  yet,  the  Icgiflatufe  having  held  out  the  ftrong  bait  of 
fbrfeiture  to  be  divided  between  the  king,  the  governor,  and 
the  informer  or  fcizor,  it  few  the  neceflity  of  placing  a 
remedy  and  a  relief  for  the  fubjeft  in  a  court,  both  of  law 
and  equity,  where  the  caufe  might  be  heard  in  the  laft  refort 
with  the  utmoft  purit\',  and  without  influence. 
•*  If  the  merchant  and  fubjeft  were  to  feel  the  rapacit}-  of 
a  governor  or  officer  of  revenue  who  is  without  ears  or 
moderation,  or  that  the  judge  of  a  court  of  admiralty  in  the 
plantations  might  feel  his  dcpendance  on  the  funfeinc  of 
&vour  from  fome  governor  ufcd  to  military  command  and 
ideas,  or  fancy  hiinfclf  that  he  perfonally  obliged  a  fovcrcign 
(for  nearly  fuch  is  the  language  of  the  decree  appealed  from) 
a  rcdrefs  might  be  had  fuch  a.>  mr.  Le  Mcfurier  now  fceks. 
\VTiether  he  Is  entitled  to  it  from  me  will  be  confidered 
•  Vol.  I.  H  more 
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more  minutely.  If  the  officers  of  the  crown  (ball  not  be 
fatisfied  with  my  deciiion,  and  my  reafons,  they  will  go  to  a 
court  in  dernier  refort,  where  the  judges  of  the  common 
law  and  civilians  fit  as  delegates  under  his  majefty's 
czmmijpon  in  chancery,  I  can  oiily  fay,  that  I  feel  too  much 
the  incrcofc  of  the  bufmefs  of  this  court,  more  c^ecially  if 
It  is  to  be  loaded  with  important  queftions  of  new  laws  of 
revenue.  It  is  my  comfort  to  do  equity,  that  my  poor 
opinion  is  not  final,  and  there  is  an  appeal* 

"  This  court  has  but  one  eye;  the  court  of  delegates 
will  have  m.my  eye?,  and  moft  enlightened  views.  The 
fortunes  of  individuals,  the  fortune  of  the  kingdom,  reft  on 
a  due  obfervonce  of  the  laws  of  revenue.  The  revenue  is 
nt)  longer  that  of  the  king  perfonally ;  it  is  the  property  of 
the  public ;  it  is  yours,  it  is  mine,  it  is  every  man's  who  has 
any  part  in  the  public  debt,  or  in  the  circulation  of  property 
of  every  kind  which  reprefents  a  value,  and  is  reprefented 
bv  it.  His  majcfty  is  intereftcd  as  the  great  truftee  for  the 
public,  and  for  his  crown.  Whofoever  brings  forward,  or 
fuppofos  his  majcfty  to  have  any  direct  pcrfonality  or 
nfponfibility,  which  fcems  to  have  in  fome  former  times 
been  the  idea  of  fome  boards  (it  is  clearly  that  of  the 
judge  now  appealed  from),  he  is  a  bad  friend,  a  bad  lawyer, 
and  a  bad  fubje<5l. 

"  The  arguments  of  the  counfel  for  the  crown,  who 
have  read  long  lefturcs  to  the  court  of  its  duty  (without 
bcin^  interrupted),  that  the  court  muft  have  no  feelings  of 
favour  to  the  merchant  and  fubjedl,  go  no  farther  in  point 
of  ft  rift  law,  and  the  black  letter  of  the  Statute  Book,  than 
that  under  certain  circumftances  and  appearances,  upon  firft 
view,  the  prefumption  lies  againft  the  trader,  for  having 
neglcfted  to  provide  himfelf  with  proper  documents,  and 
for  not  having  complied  with  the  formal  line  marked  out 
for  his  conduiSl  as  to  entries,  &c.  direfled  by  the  ftatute. 
This  act  fays,  however,  no  more  than  the  a£l  of  the  4th  of 
hisprcfent  majefty,  c.  15.  feft.  45.  which  eiu£b  that  die 
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una  prttandi  (or  burthen  of  proof)  fliaJI  reft  lipon  die 
datmliit ;  and  tfaatwh^re  pfolwblc  ciiufc  of  feizure  Hull 
appear,  the  claimant  {hall  have  no  cods )  and  from  which 
may  be  inferred,  by  the  by,  that  when  there  is  no  probable 
caule  of  (eizurct  the  claimant  (hall  have  his  cotls. 

"  Do  not  all  the  acb  for  condemnation  of  pri2e  and 
reprila]  of  war  fay  the  lame  thing  \  and  yet  under  tiiofc  ai^ 
tiiere  is  reftitution.  The  principle  of  both  the  law  of  traJc 
and  war  is  the  lame  :  «  Your  property  and  intentioiLs  arc 
**  doubtful.  Clear  up  yotir  property  and  your  intentions. 
**  Juftify  your  intentions,  aiid  have  your  property." 

"  Through  the  whole  of  the  cauft  before  me,  there  is 
not  a  bQ.  in  which  ^e  advocates  on  both  fides  arc  not 
agreed.  Nor  has  die  property  of  mr.  Le  Mcfuricr  been  a 
moment  in  queflion ;  except  whether  twenty-five  dozen  of 
claret  ihould  be  carried  finally  to  his  account  current,  or  to> 
that  of  the  mafter  ;  a  point  which  is  really  too  ridiculous  to 
havefb  much  time  fpent  upmit,  and  is  unworthy  of  all  that 
eloquence  which  has  been  heard  this  day ;  as  if  we  forgot 
the  Cbortnels  of  human  life. 

«  But  it  is  (kid,  "  theftatute  of  the  27di  of  his  majefly 
*^  is  peremptory.  It  enured  before  the  Icizure.  It  was 
*•  not  difpenfiid  with  by  the  governor  by  advic^  of  his 
"  council,  upon  the  arrival  of  the  fhipCdunibus  in  Carlisle 
•*  Bay,  on  June  7,  1787.  And  if  tlie  aH  was  not 
■*  difpenlcd  with,  neither  (hall  this  court  difpcnfe  with  it  by 
*  any  rctrofpcdlive  operation."  This  is  fo  argued ;  and 
**  tf*?t  the  court  cannot  determine' ag^nft  tlie  law." 

**  Dr.  Lawrence  has  prefled  upon  its  attention  and 
veneration  for  a  very  great  chara^er,  who  is  venerated  by 
the  prcfent,  and  will  be  more  fo  by  a  future  age,  livare 
tpuba^  a  Ipeech  in  the  boufe  of  lords.  Whether  die  words 
were  fpoken  as  by  a  peer,  or  as  by  an  advocate,  or  whnt 
were  the  circutnlbuices  and  merits  of  the  caule,  has  not  been 
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«  It  btobcfuppofcd  the  appeal  was  upon  fixnc  writ  of 
error,  from  fome  court  of  common  law :  the  language  held 
in  it  is  (aid  to  have  been  as  follows : 

«    MY  LORDS, 

«  However  difpofed  you  nuy  be  to  relieve  the  appel- 
«  lant,  however  hard  the  cafe,  yet  your  lordfhips  cannot  fly 
«  in  the  face  of  the  law." 

"  To  this  it  might  have  been  anfwered  by  one  advocate 
10  another,  or  from  a  peer  who  might  diflfer  in  opinion  to  a 
peer, 

"  This  is  to  fay^  that  your  opinion  is  the  law:  but 
**  whether  that  opinion  is  law  or  not,  yet  this  aflembljr  i 
•*  cannot  determine  againft  the  law;  becaufc  whatever  it 
*'  fhall  determine,  being  in  the  laft  refort,  and  paramount  to 
«'  all  other  judicatures,  will  be  law*  It  is  a  court  of  law 
**  and  a  court  of  equity ;  not  merely  of  a  technical^ 
"  abftrufe,  metaphyfical  equity,  but  it  will  do  fubftantial 
**  juftice  upon  every  fpecial  cafe*" 

Now,  as  to  the  diftin£tio!i  taken  between  courts  of  law 
and  equit)',  when  it  is  (aid  that  courts  of  common  law  (hall 
judge  according  to  the  ftricl  cuftom  and   letter  of  the 
law,  and  that  a  court  of  chancery,,  or  equity,  as   it   is 
called,  caimot  judge  contrary  to  the  law,  what  does  thatmean^ 
if  uponconfideratlon,  in  both  theory  and  in  praiSilce  of  the 
courts,  it  appears  that  equity  and  law  are  for  ever  infeparable  ? 
"    I'o  decide  what  is  the  common  law  or  immemorial 
cuftom  of  tlie  realm,  and  apply  it  to  the  faft,  without  regard 
to  differences,  times,  manners,  convenience,  or  inconve- 
nience, is  to  be  fure  purely  and  funply  to  judge  of  law. 
But  is  that  fo  done,  when  the  reafonablenefe  of  a  cuftom.-b 
called  in  to  guide  a  decifipn,  and  adopted  as  a  principle  ? 
"  Where  is  the  fimplicity  of  law,  according  to  the 
■  lett?F  of  a  ftatute,  if  it  is  to  be  interpreted  in  Weftminftcr 
Hall,  whatever  the  movers  and  framers  might  avow  their 
intention  to  have  been  ?  If  the  public  or  political  inconve- 
nience 
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suence  is  to  be  confidered,  what  is  it  but  to  new-make  the 
law  of  ftatut^  up<Hi  aflumed  principjes  of  equity,  and  to 
luniyMit  were,  the  bar  of  iron  again  upon  anotfier  anvil, 
and  to  give  it  whatever  new  (hape  ariJ  force  the  fecond 
workman  £tncies  i 

•*  What  '» it,  in  words  of  mixed  modes,  that  is  to  fay,  of 
complicated  ideas,  but  to  divide  the  complex  of  faft  and  of 
law,  and  to  take  the  interpretation  of  the  latter  ?  There  axe 
ideas  ¥rhich  as  neceilarily  adhere  together  in  the  mental  world,- 
as  the  dements  adhere  infeparably  in  the  natural  and  fub^ 
ftantial  world  ;  and  you  cannot  more  feparate  law  from 
equity^and  equity  from  law,  in  certain  cafes,  than  you  can 
cut  oflF  the  flcfli  of  living  animals,  without  taking  the  blood 
and  mdftnre  wiA  it.  If  law  is  contrary  to  equity,  arid 
equity  is  contrary  to  law,  then  a  court  of  chancery  is  not 
able  to  decide  at  all ;  nor  can  the  houfe  of  peers  do  ample 
and  fubfiantial  juftice. 

**  To  apply  this  fort  of  pofixblc  reply  to  the  prcfent  ca(e, 
riie  court  of  admiralty  is  a  court  of  mixed  jurifdiftion.    It 
wiH  judge  of  the  cuftom  or  law  of  the  fea,  the  cuftom  of 
civilized  nations,  and  the  commcm  fea  law  of  the  realm. 
It  will  judge,  as  other  courts  do,  of  the  letter,  the  fpirit,  and 
die  policy  which   dictate  a  ftatute  ;  and  in  the  blended 
darzEter  of  judge,  jury,  and  keeper  of  the  public  and  royal 
confcience,  determine  ex  aqua-ei  bono\  bonl  vtri  arbitratu^ 
by  what  is  right  and  fair,  and  with  the  judgment  of  a  plain 
man ;  for  that  is  its  Jiilcy  and  that  is  the  genius  of  a  court 
ft^ed  for  the  bufmeffes  of  plain  men  3  who  in  a  maritime 
Ufe,  of  all  mortals  upon  earth,  are  freeft  from  fubtlcties  in 
their  habits  of  afting  and  thinking.     Its  legal  proccffcs  arc 
adapted  to  the  fubjeSs  and  the  people  :  as  cardinal  Benti- 
Yoglio  (aid  of  the  Swifs,  ♦*  they  were  plain  good  }>eople, 
^  fitted  for  their  mountaiiis,  and  their  mountains  for  them." 
This  Ihews  the  impropriety  of  the  interference  of  other 
judicatures,  built  on  tiie  dune  prerogative,  to  deftVoy  the 
msA  ttfcfiil  prerogative  in  a  court  of.  equal  antiquity,  by 

H  3  interfering 
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iiireifwTiiig  only  to  difturb  that  equity  and  that  jaftice  which 
tjiey  cajinot  do  to  the  fqbjcft,  as  vehicles  and  meafures  of 
right  and  wrong  which  cannot  ^t  the  cafe  ;  and,  therefore, 
the  {ame  a&s  of  legiflature  which  made  conuniffioners  of 
revenue,  who  arc  colleclors  of  revenue  by  office,  to  be 
judges,  gave  at  the  fame  time  to  a  court  of  admiralty  a 
power,  as  to  a  court  which  is  free  from  bias,  to  relieve  the 
fubj  eft  from  the  extreme  rigour  of  the  letter  of  revenue 
laws,  and  to  judge  of  the  equity  and  policy  of  any  aft 
r^g^rding  the  revenue. — So  Uiuch  for  the  argument  taken 
by  the  advocates  for  the  refpondent,  f'  that  this  court  canno( 
J*  judge  how  the  letter  of  the  aft  of  the  27th  of  his  prcfenC 
f^  majefty  is  to  be  undcrftood,  nor  raife  any  equifaMc 
^  conllruftiqn  from  the  general  text  or  particular  chuies  of 
f*  expreflions." 

"  As  tq  the  policy  of  this  aft,  no  more  need  he  iaid 
of  it  than,  to  favc  the  credit  of  thofe  perfons  who  inr 
troduccd  it  into  parliaipent,  that  the  policy  of  this  aft 
feems  to  be  the  fame  as  of  the  navigation  afts— (p  confine 
commerce  and  duties  to  the  mother-cpuntry :  that  it  is  a 
novelty,  by  lodging  a  difpenfme  power  in  the  king,  and 
council,  or  in  the  governor  and  his  council  to  dijpcnfc  with 
a  penal  ftatute  •,  but  it  muft  be  obferved  too  (on  which 
much  turns  in  this  cafe),  that  this  difpenfmg  power  w^s  tp 
operate  for  the  relief  of  the  fubjcft,  and  not  againft  it : 
Jaftly,  that  this  2l&.  wds  made  only  in  the  (pirit  of  experi- 
ment what  the  bcfincfs  would  bear,  in  confcquence  of  ti^e 
aftonifliing  revolutions  of  cpmmerce  and  power,  fince  tl^e 
emancipation  of  the  Britifli-Ameri(;ai>  Colonies  from  the 
controul  of  the  mother-country. 

^  PjjRHAPs  the  politicians  of  the  age,  fond  gf  np.veltieS| 
and  evqry  man  in  \x  almoft  thinkiiig  tiiat  he  can  figure  in 
Reformation,  had  better  wait  before  they  regulate  too  haftily 
(o  complicated,  fo  refined  a  thing  a$  commerce.  Its 
workings  cfcapt  the  moft  microfcopic  eye  of  the  politician 
and  financier;  and  trade refembles  in  many  cafes  thfi  fcnfi- 
tive  pUit :   touch  it,  and  it  {brinks  -,  prefs  it,  and  it  dies. 

«lT 
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*  It  muft  be  allowed  diat  trade,  like  certain  trees,  may 
flourifh  and  bear  the  more  fruit  from  being  pruned  and 
clipped;  but  it  muft  be  done  by  the  hand  of  a  very  great 
naftcTy  mnd  be  adapted  to  the  fcnl  and  feafon.  Such  were  the 
ads  of  navigatioii^  to  which  this  country  owes  its  wealth  and 
power,  and  vras  obliged  for  them  both  to  a  ufurper  and  to  a 
monarch*  not  greatly  revered  in  hiftory.  Thefe  a£ls  were 
fitted  to  the  times  and  the  men.  What  the  prefent  (eafon 
and  times  or  men  will  bear,  no  man  can  tell ;  except  that 
both  in  couofelling  and  judging  we  muft  beware  of  the 
vertig0  of  giddy-headed  experiments. 

**  The  (hort  period  for  which  the  aft  of  the  27  th  of  his 
majefty  was  made,  (hews  the  idea  of  the  makers.  This  will 
hereafter  apply,  when  we  come  to  confider  the  conduft  of 
die  governor,  who  is  one  of  the  refpondents. 

**  It  is  not  very  aftonifiiing,  if  one  confidcrs  where  fuch 
biUs  are  fabricated,  by  folicitors  of  boards  or  their  clerks, 
that  there  fhouid  be  fo  glaring  a  defcft  in  this  important 
aft,  as  that  when  it  carefully  provided  for  a  fliort  experimen- 
tal duraticMi,  it  (hould  have  no  limitation  of  time,  before 
which  fo  nuny  hundred  carrier-«ftiips  of  Britifli  fubjefts 
(hould  be  made  forfeitable,  then  floating  on  the  feas,  in 
unktmvn  Atuations  and  dijlant  voyages  in  fearch  of  freights. 

^  That  this  defeft  ftiould  have  efcaped  the  iagacious, 
penetrating,  and  attentive  genius  of  the  noble  lord  at  the 
head  of  die  committee  of  council  for  the  aiFairs  of  trade,  is 
remarkable,  Diftinguiftied  for  his  long  and  enlarged  views, 
and  knowledge  of  treaties,  as  his  lordfliip  is,  it  is  wonderful 
it  (hould  not  have  been  recoljecled,  that  there  is  a  limitation 
of  time  in  ^  treaties  refpedting  captures, 

**  The  a^  of  revenue  of  the  %bi\i  of  the  king,  cap.  40. 
fcc-  y^*  ^y  which  fpccial  periods  are  fixc^d  for  the  com- 
mencement of  the  feveral  regulations  contained  in  it 
regarding  (brfeitures  of  (hips  and  cargoes,  might  have 
fiimi(hed  a  model. 

«*  The  aft  of  the  27th  of  the  king  wasoppofedon  its 
firft  appearance  by  a  very  ftrong  oppofition  i    and  It  is 

H  ^  wonderful 
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wonderful  that  adminiil ration  di  J  not  catch  a  fpark  to  fee  Us 
way  from  that  torch  which  has  enli^jhtsncd  many  a  minifter. 
«  Scarce  had  the  act  paficJ,  and  before  the  paper  was 
well  dried  on  which  it  was  printed,  it  was  found  expedient 
by  government  to  fufpcnd  the  execution  of  it 

"  The  ^  received  the  roval  affent  March  tiie  30th. 
"  Was  publifoed  in  the  Gazette  on  April  the  4tlu 
"  And  the  difpatchcs  of  lord  Sydney,  die  fiscretary  of 
ftate,  with  die  orders  for  the  fufpenfion,  were  dated  May . 
the  25th. 

"  The  petition  prefented  by  Wallis  was  on  May  29,  for 
a  fufpenfion,  which  the  governor  refufed, 
*'  The  (hip  was  feized  June  7. 

"  The  governor's  proclamation  of  a  fufpenfion  was 
July  15,  and  the  fentence  of  condemnation  was  Nov.  17, 
four  months  after  proclamation  of  the  fufpenfion,  as  appears 
by  the  procefs,  and  by  the  affidavits  of  mr.  Le  Mefurier^ 
The  effect  of  that  fufpenfion  will  be  confideredin  its  proper 
place. 

"  It  was  an  objection  taken  in  limine  by  the  couniel  for 
the  appellant,  that  the  feizure  was  made  by  one  of  the  t-c- 
f^KDndents,  mr.  Samuel  Dearfley,  wthout  bwful  authority; 
and  were  that  true,  it  would  not  only  afFcft  the  prefent 
cafe,  but  many  other  fcizures  in  the  lame  way  muft  have 
been  illegal. 

*'  It  has  been  faid  by  the  advocates  of  counfel  for  the 

fcfpondents,  that  this  fcizure  is  analogous  to  die  feizure  of 

p'-'zc by non-commi/Tioned captors;  which  prizes  vcft,  as 

cr.Vits  or  perquifitcs  of  admiralty  as  they  are  called,  in  the 

crown  ;  and  any  perlbn  in  war  may  take  for  the  king.     But 

on  this  it  muft  be  obfcrvcd,  tnat  in  fuch  captures  the  par- 

tic;s  fcize  at  their  peril,  and  fo  they  do  in  cafes  of  revenue, 

In  tiie  firft,  if  they  fall  into  the  hands  of  a  foreign  power^ 

not  having  a  commiflion  from  their  own  prince,  they  may 

J)e  tried,  condemned  and  hanged  as  pirates ;  and  in  the  latter 

cafe,  if  rcfiftance  fhould  happen,  and  deadi  fhould  follow, 

the 
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Ae  canfequences  would  be  &tal  to  the  non-commiffionQd 
feizon  This  was  a  point  which  the  CQurt  recommended 
Id  the  advocates  to  conflder, 

<*  An  argument  is  taken  on  the  other  fide,  that  a  fur- 
veyor-general  afTuming  to  himfelf,  by  the  force  of  his  own 
authority,  the  appointment  of  any  perfon  to  ad  ^s  collector 
of  die  cuftoms  in  the  place  of  a  colleSor  who  is  abfent, 
and  which  cdie^tor  was  appointed  by  the  commiflioners  in 
England)  is  an  attack  upon  the  patronage  of  the  commif- . 
miffioners  not  to  be  allowed,  although  it  is  iaid  to  havp 
been  the  prance.  This  is  doubtlefs  a  confideration  for  the 
boards  of  cuftoms  and  treafury,  and  feems  to  be  both  impo- 
litic in  every  view,  not  only  of  minifterial  patronage  and 
influence,  but  of  the  proper  checks  and  controul  of  the 
machine,  and  likely  to  occafion  confederacy  and  fraud  in 
|he  officer,  as  well  as  oppreffion  to  the  merchant. 

**  The  policy  of  fuflFering  that  which  the  furveyor-ge^ 
lieral  in  his  affidavit  fays,  has  been  long  the  ufage  in  the 
ccdonies,  is  no  confideration  here ;  but  it  fhould  feem  as  if 
this  feizure,  fo  &r  as  the  queftion  of  authority  to  feize  goes, 
was  well  enough  made. 

«  But  who  are  thefe  commiffioncrs  of  the  cuftoms  ? 
^'  They  arc  the  commiffioncrs  of  commiffioncrs, 
**  The  office  of  lord  high  treafurcr  (now  put  into  com* 
miffion)  ^rings  out  of  the  prerogative  of  the  crown.     Its 
bufineis  is  the  coUeclion  of  the  revenue  of  the  crown^ 
The  commiffioners  of  the  cuftoms  are  ian6tipned  as  exifting 
by  the  a£l  of  trade  and  navigation,  juft  as  the  commiffioners 
cf  taxes,  an  office  never  heard  of  till  a  few  years  ago,  are 
mentioned  by  fevcral  hte  ads  of  revenue, 

"  By  the  acft  of  the  25th  of  Charles  II.  c.  7.  fed.  3.  for 
ihe  encouragement  of  the  Greenland  and  Eaftland  trades^ 
it  is  enaded,  that  the  whole  bufmcfs  ftiall  be  ordered  and 
matnaged,  and  the  feveral  duties  hereby  impofcd  ftiall  be 
Pu(ed  to  be  levied,  by  Ae  commiffioners  of  the  cuftoms  in 
J^ngland  now  and  for  the  time  being,  by  and  under  the 

authority 
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authority  and  dire£lions  of  the  lord  treafurer  of  EnglanAi  or 
commiffioners  of  Ac  trcafury  for  the  time  being. 

*'  The  power  of  making  feizures  by  the  commiffioners  ' 
of  the  cuftoms,  is  reftrained  by  the  1 3th  and  14th  Charies  U. 
c.  1 1.  fc<S.  1 5.  No  {hip  or  goods  (hall  be  feized  or  forfeited 
by  reafon  of  any  unlawful  importation  or  exportation  into  or 
nut  of  this  kingdom  of  England,  dominion  of  Wales  or  P<>rt 
or  town  of  Berwick,  or  for  not  payment  of  any  cuftoms>but 
by  the  perfon  or  perfons  who  are  (hall  be  appointed  by  his 
majcfty  to  manage  his  cuftoms,  or  officers  of  his  ms^efty's 
cuftoms  for  the  time  being,  or  fuch  other  perfon  or  perfons 
as  fhall  be  deputed  and  authorifcd  thereunto  by  warrant 
from  the  lord  treafurer  or  under  treafurer,  or  by  (pecial 
commiflion  from  his  majcfty,  under  the  great  or  privy  fad  j 
and  if  any  feizure  (hall  hereafter  be  made  by  any  odier  per- 
fon or  perfons  whatfoever,  for  any  of  the  caules  aforeiaid, 
fuch  feizure  {hall  be  void  and  of  none  efFeft.  SeSL  16. 
allows  the  officers  of  the  cuftom?,  their  deputies  and  fervants, 
or  any  others  afting  in  aid  of  them,  to  plead  the  general 
jflue  to  actions,  &c. 

"  After  all  it  mu ft  be  obfcrvcd,  that  it  appears  a  litde 
Angular,  that  mr.  Jofeph  Keeling,  the  aftual  colleSor,  who 
in  his  affidavit  fays  that  he  himfclf  had  his  authority  fromtht 
board  of  cuftoms  In  England,  calls  this  afting^^r  him  ^an 
attempf^  not  authorifcd  by  him ;  and  It  docs  not  a[^)ear 
whether  he  was  abfcnt  out  of  the  Ifland  at  the  time^of  this 
feizure.  He  might  poffiWy  have  been  in  it,  for  his  affidavit 
bears  date  at  Barbadocs,  i5th  of  October,  1787. 

**  So  the  feizure  looks  as  if  to  have  been  concerted  by 
the  fiirveyor-general,  mr.  William  Senhoufc,and  his  inftru- 
mcnt,  Samuel  Dearfley, 

**  The  governor  too  muft  have  had  his  (hare  in  it;  for 
it  appears  in  evidcncf,  that  foldiers,  artillerv-men  from  the 
fort,  were  put  on  board  to  help  feize  and  keep  pofleffion  of 
the  (hip,  wliich  could  not  have  been  done  without  the  or- 
ders or  lanclion  of  the  governor. 

"  How- 
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«  HowRVER,  the  ad  of  the  I3thand  14th  of  Charles  II. 
fc£L  32)  gives  authority  to  the  officers  of  the  revenue  to 
call  in  afiilance  as  follows : 

*  All  officers  belonging  to  the  admiralty,  captains  and 
comirauideK  of  Ihips,  fort^,  caflles  and  block-houfes  ;  all 
jufticcs  of  the  peace,  mayors,  (heriffs,  bailiffs,  confhibles, 
I  and  headboroughs ;  and  all  the  king's  officers,  minifters,  and 
fitbjcAs  whatfoever,  whom  it  may  concern,  are  direded  to 
be  aklii^  and  affifting  to  all  perfons  appointed  by  his  majefly 
Co  manaige  hb  cuftoms,  and  the  officers  of  his  majefty's 
cuftoms  and  their  refpeftivc  deputies.  They  are  to  be 
fiived  harmkis  by  this  a£t  But  by  ft£t.  23,  all  deputies, 
clerks  and  fervants  muft  have  taken  an  oath  for  the  faithful 
execudoo  of  dieir  duty,  power  being  rcfer^'ed  to  the  com- 
miffioners  and  principal  officers  of  the  port  of  London  and 
^l  other  out«ports  to  adminifter  fuch  oadis. 

"  The  Ihip  and  cargo  therefore,  having  been  feized  by 
Ac  affiftant  to  tlic  collcftor,  the  great  queftion  is,  Whe- 
dier  there  was  an  importation  contrary  to  the  flatute,  with 
an  intention  to  defraud  his  majelly*s  revenue  ? 

"  Now  it  was  afked  what  importation  is  !  Definitions  of 
words  are  dangcfous,  and  always  inadequate:,  As  one  of 
the  ^yoc^tes  for  the  feizors,  dr.  Lawrence,  fays,  it  is  not 
necefiary  to  be  learned  in  etymology,  whetlicr  the  word 
importation  pomes  ,from  porta  or  partus^  or  portOy  poriasj 
fortav: ;  nor  is  it  neceflUry  to  confider  whetlicr  a  bay  is  a 
port ;  whether  a  port  muft  be  infra  corpus  cmitatus^  widiin 
two  projecting  and  embraciiig  points  of  land ;  and  whe- 
ther Carliflc  Bay  is  a  member  of  the  port  of  Bridge- town ; 
and  for  tliis  purpofe  to  rummage  ancient  g^ant^:,  map^, 
and  charters. 

**  Carlisle  Bay  is  a  road  for  (hipping ;  and  I  believe 
riiere  is  no  harbour  or  port,  ftriftly  fpeaking,  at  Barbadoes  ; 
but  (hips  muft  come  to  an  anchor  in  this  Bay,  in  order  to 
uidoad  for  Bridge-town. 

«'  THf 
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"  The  beft  way  of  fixing  the  meaning  of  all  words,  is 
to  take  it  from  the  context  of  every  book,  and  (rf*  every 

aft  of  parliament. 

"  1'hus  the  aft  of  the  2761  of  die  king,  after  the  word 
importing  adds  bringing  in ;  fo  that  importation,  'whedier  . 
by  land  or  fca,  mud:  mean  a  bringing  in ;  and  that  in  mtift 
infer  a  landing  and  bringing  in  goods,  fo  as  to  be  in  th^^ 
way  of  falc  or  barter,  and  with  fuch  intention :  for  it  it 
clear  from  that  which  pafles  daily  in  the  port  of  London^ 
in  th^  cafes  of  carrier -(hips,  that  the  bringing  goods,  into 
port  merely,  is  not  an  importation  which  neceflarily  incurs 
forfeiture  ;  and  if  it  ciJ,  general  Ihips  on  freight  mufl:  ne« 
ver  co:ne  there  bound  from  ports  of  France  and  elfewhcrq 
to  London,  from  th'jnce  to  Amfterdam,  from  thence  tCf  * 
Hamburgh,  from  thence  to  Pcterlburgh,  and  elfewhere  ii| 
the  North  Seas.     Some  ^oods  are  for  one  place,  fome  for ' 
another :  only  the  contraband  articles  muft  be  reported^ 
and  bond  given  not  to  run  them, 

"  There  is  no  more  intention  in  fuch  a  cafe  to  defraud, 
than  there  is  in  the  driver  of  a  broad  wheel  waggon  tQ 
defraud  the  turnpikes  and  inns,  when  in  a  journey  from 
York  to  London  he  drops  the  fereral  parcels  at  the  fe-r 
veral  places  on  the  road  to  which  they  are  dircfted. 

"  So  far  from  having  an  intention  to  defraud  the  re- 
venue on  the  part  of  the  mafter,  it  feems  rather  that  the   \ 
SEIZURE   was   fraudulent!    The    officer  declares  at  all 
events  he  will  nut  lofe  his  fees;    and  it  appears  that  he 
?ftiially   ran  bt  fore -hand,   by  preventing    a  report  being 
7?:ad£  till   after   feizure;    for  it  is  actually  in   evidence/ 
that  the  fhip  was  feizcd  by  Dearfley  before  (he  could  come 
to  an  anchor  and  drefs  her  fails.     And  to  make  the  feizure 
the  furer,  all  failing  away  to  a  foreign  port  was  precluded    ' 
by  taking  pofieflion,  and  with  a  guard  of  foldiers,  artillery-    ' 
men  from  the  fort,  with  mufquets  loaded  and  bayonets 
fixed ;  an  aft  in  which  the  governor  undoubtedly  mufl  h^iv^ 
been  efpcciallv  concerned. 
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^  If  the  mafter  had  had  wxf  idea  of  confifcation,  he 
irould  have  taken  captain  Barnes,  of  hid  majefty's  f^igate^ 
i  his  word,  who  gave  him  notice  of  the  intended  feizure, 
nd  the  mafter  might  have  flood  out  to  iea  again.  But 
Aegoremor,  the- furveyor-general,  and  his  under  agent 
were  apprized  beforehand ;  and  when  the  bird  which  was 
apeded  was  got  into  the  net,  they  would  not  let  it  out 
ipin :  fees  and  forfeiture  were  the  word,  and  they  felt  bold 
k  imagination* 

•*  The  ground  therefore  of  779/  reporting  m  theinforma- 
is  clearly  not  fuftainable.  But  "  the  cargo  of  planks, 
exceeding  the  quantity  reported  after  the  feizure, 
'  is  £ud  not  to  have  been  truly  reported."  In  anfwer  to  « 
bis  it  is  laid  by  the  co^nkX  for  the  appellant,  that  the  maf- 
cr  could  not  mean  to  defraud,  becaufe  lumber  was  not 
to  any  duty  or  prohibition  at  the  time  when  4t  was 
J  that  It  was  natural  and  right  that  the  report  of  the 
nafter  fhould  be  exadtiy  correfpondent  with  his  invoice  ; 
lat  (bme  of  the  planks  being  deficient  In  their  quality,  and 
boie  <^  them  full  of  (hakes  or  fplittings,  the  fupernume- 
nry  planks  were  an  allowance  made  by  the  feller  to  the 
knyer.  Befides  this,  it  may  be  obferved,  what  I  have 
learnt  to  be  the  univerlal  pradice  in  the  trade  of  wood  or 
jUmber  (and  it  is  certainly  fo  as  to  the  (hips  which  come 
Mto England  from  Norway  with  fir  timbers  and  planks),  that 

Aere  is  what  is  called  the  captain's  privilege ;  a  certain 

fmti^of  fparsy  and  planks,  which  are  placed  on  the  fides^ 

ieckSy  and  eUewhere  among  the  rigging  of  the  (hip,  which 

fqfDO  duty,  and  are  never  noticed. 
**  Next  comes  the  confideration  of  the  23,  24,  or  25 

dbsen  of  French  wine  in  bottles,  and  the  fevei-al  calks  of 

Ibdeira. 

Was  this  bad  French  wine  infeSious  in  law,  and  tO' 

fmiih  reafon  for  the  general  doniifcation  of  both  (hip  ahd 

CUjgo  r 

- «  The 
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^  The  Madeira  was  certainly  allowable,  being  brought 
diredly  from  Madeira* 

•  "  Had  the  continuity  of  die  vopge  been  broken  hy 
hnding  the  wine  at  l^obago,  it  might  have  been  fome  ar- 
gument, fo  for  as  fufpicion  goes,  to  juftify  a  fetzurc,  diat 
it  was  a  barter,  and  was  a<Elually  taken  on  board  from  a 
French  port,  after  having  paid  the  French  dudes ;  but 
even  if  landed,  if  it  were  on  account  of  a  leakage  or  the 
like  diftrefe,  the  burthen  of  that  proof  being  cleared  by  the 
madcr,  it  would  work  no  confifcation. 

"  Aprinted  paper  was  ufliered  in  widi  great  (blemnity 
by  the  king's  advocate.  It  was  announced  to  have  been 
fettled  upon  fuch  great  authorities  of  law  as  this  court 
TTiuJi  rejj^ect.  And  now  it  turns  out  to  be  a  paper,  likf 
many  others,  whofe  refpe^able  authority  is  only  that  of 
the  great  oracles  and  leaders  of  moft  boards,  the  folicitors  i 
who  report,  who  give  opinions  in  law  and  in  faft,  who  fo- 
licit,  who  profecute,  who  often,  I  believe,  do  many  things 
without  confulting  the  king's  advocate,  the  king's  at- 
torney, the  king's  folicitor  general ;  and  which  may  have 
been  fo  in  this  cafe  i  for  the  queflion  was  put  by  thecourt| 
to  which  no  anhver  was  given. 

"  A  WARRANT,  an  inftruftion  will  not  make  law,  if 
the  a£t  of  parliament  does  not.  I  have  feen,  many  yean 
ago,  a  warrant  from  a  board  returned  by  an  advocate* 
general,  as  erroneous,  irregular,  and  illegal.  I  have  (ten 
.  inflrudions  from  a  board  to  their  officers  inconfiftcnt  widi 
the  zSt  of  parliament  which  was  to  be  carried  into  execu* 
tion.  , 

^  As  if  it  were  the  part  of  a  good  judge,  in  matters  of 
finance,  ampUare  jurifdi^ionemj  and  to  extend  penalties 
by  condnidipn,  I  have  heard  an  argument  in  the  courft 
of  this  cauie,  that  breaches  of  penal  Jiatutes  may  be  by  cm- 
Jiru£fion ;  and  I  never  dcfirc  to  hear  that  argument  agaffl 
while  I  fit  in  this  chair. 


k. 
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'^  One  need  only  to  icaddw  printed  uiflniSion  March 
i-iS;,  to  fee  dutt  if  it  were  ever  lb  wcU  founded,  it  does 
not  apfiy  to  this  cafe. 

Na 

Offttm-HBufe^  Lmitn^ 
Manb  1787. 
"  Gentlemen*, 
"  It  appearing  to  have  been  the  praftice  at  leveraJ  of 
"  the  pons  ill  Amerioi  to  permit  the  importation  of  Ma- 
**  dein  wine<,  net  dirtllly  from  the  iOand  of  Madeira^  oti 
"  payment  of  the  duty  of  fcvcn  pounds  per  ton,  hud  by 
••  the   ift   fcfl.   in  the  afl  of  the  4th   of  Gca   UI. 
**  chap.  15: — 

**  A»  M&deira  wine  can  only  be  legally  imported  into 
•<  America,  either  from  Great  Britain,  [reUnd,  ordireillf 
«*  fix>m  Madeira,  or  from  one  Hritifti  plantation  to  another 
•«  where  it  had  been  firft  legally  imported,  you  are  therefore 
"  in  future  not  to  fuffer  any  Madeira  wines  to  be  landed 
<*  at  your  port,  except  under  the  aforegoing  circumflance. 
"  CoUedor  and  Comptroller." 

«  Neither  the  ftatutc,  nor. the  inftruftion,  nor  any 
interpretation  could  ever  mean,  that  a  Ihip  coming  from 
Madeira  with  wine,  fhoold  put  into  no  oAer  port  in  the 
iiitennediate  voyage  until  flie  iball  arrive  at  her  laft  port 
of  deftinaUon. 

"  But  the  twenty-five  dosen  of  French  wine  (the  Ma- 
deira wine  put  out  of  the  quellion},  it  is  Ciid  is  a  good 
pound  for  feizure.  It  really  docs  not  dcfi.Tve  a  moment's 
confideration.  It  is  impoffible  for  eitlier  the  court,  or  the 
or  audience,  to  be  (ericms  upon  it. 

•*  Whether  the  wiiK  was  charged  or  diargeable  to 
lut  owner's  account  current,  or  to  his  own  feparate  one,  it 
is  iininaCerial.  The  tnafter  takes  it  on  barter  for  2  part  of 
bis  cargo,  from  a  French  Oiip  in  the  harbour  of  Tobago] 

ho 


i 


\t%  CASS   OF   TH£   SHIP  COLUMBUS, 

lie  knocks  the  cafes  to  jrieces ;  the  (hip's  cook  boils  his 
ketde  with  them ;  he  puts  the  bottles  of  French  wine  into  the 
lockers  of  his  cabin,  with  bottles  of  porter,  &c*  and  he&ys 
that  (hey  were  for  ftorcs  \  that  he  expefted  to  carry  paflen- 
gei-s  from  Barbadoes  to  Europe  ;  and  this  wine  was  intend* 
ed^  for  dieir  ufe,  and  the  entertainment  of  fome  friends  oc- 
cafionally  of  the  king's  navy,  in  which  he  had  ferved 
himfelf. 

*'  It  is  well  known  that  in  the  Eaft  and  Weft  Indies  no 
wine  will  keep  but  Madeira  and  French  wines,  ^onfe- 
qucndy  none  other  are  ufed :  they  are  as  necefiary  on 
board  fhips  in  thofe  climates  under  the  head  of  providing 
liquor,  as  in  the  North  Seas  they  would  provide  finall-beer 
or  ftrong.  The  quantity  was  too  fmall  for  an  impoitadon, 
and  too  fmall  even  for  entertainment  for  a  vojrage  of  the 
length  from  Barbadoes  to  England. 

'^  Suppose  the  mafter  had  (aid  it  was  intended  not  only 
to  entertain  the  planters,  when  they  came  on  board,  from 
whom  he  was  to  procure  freights,  but  to  entertain  the 
governor ;  and  fuppofe  we  add  the  furveyor  general  and  the 
—  officers  of  the  cuftom-houfe  to  the  company,  how  long 
might  fuch  a  batch  of  thin,  or  even  ftrongeft  claret  be 
fuppofed  to  laft,  in  a  climate  where  the  human  blood  boils 
over,  and  in  a  red-hot  atmofphere  wants  perpetual  recruit  ? 

"  The  advocates  on  all  fides  h&ve  indulged  a  vein  of 
wit  and  humour,  necefiary  to  enliven  the  tedioufiiefe  of  a 
hearing  of  four  days,  and  a  dull  detail  of  feels.  Widiout 
imputation  of  levity,  the  court  in  its  turn  may  be  permitted 
to  afk  (in  anfwcr  to  the  arguments  of  quantity  and  excefi  of 
ftorcs)  the  learned  doftor,  the  king's  advocate,  in  his  expe- 
rience as  a  profeflbr  at  the  univerfity  of  Oxford,  and  we  will 
not  even  leave  Cambridge  out,  how  long  twenty-five  doien 
of  claret  would  laft  the  Fellows  of  All  Souls,  or  any  other 
college  in  either  univerfity,  their  cxceedings  at  Chriftmasi 
It  is  pretty  clear  that  neither  the  governor,  nor  die  furvcyoT" 
general,  nor  ading  colle<^or,  found  this  claret  to  be 
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for  they  would  neither  allow  him  time  to  report  it,  nor  to 

drink  it  out. 

"  The  aft  of  the  26th  of  the  king,  c.  59,  fcft.  7,  has 

^allotted  by  way  of  (lores  only  two  gallons  of  wine  per  man ; 

and  thcfe  being  imported  are  exempted  from  forfeiture, 

provided  there  are  no  (pirituous  liquors  onboard  at  die  time. 

But  this  limitation  only  relates  to  the  quantity  remaining  at 

the  end  of  the  voyage  upon  importation  into  Great  Britain^ 

the  ports,  harbours,  havens,  and  creeks  thereof)  to  which 

cnly  this  claufe  of  the  ad  refers,  and  not  to  the  plantations. 

**  The  argument,  that  the  Columbus  was  employed  in 
the  courfe  of  an  illegal  trade,  as  a  mafqued  (hip,  in  contra* 
vention  of  the  laws  of  France,  is  an  argument  which  does 
not  apply  to  the  cafe  here. 

^  The  mafquerader  had  a  right  to  have  worn  the  mafk, 
if  he  could  have  obtained  the  ticket ;  but  the  fad  never 
happened.  At  all  events  this  carrier-(hip  went  out  on 
/peculation  to  obtain  freights. — **  If  the  permiffion  of  the 
^  French  Governor  at  Tobago  could  have  been  obtained, 
^  it  is  fiud  that  there  would  have  been  an  oftenfible 
**  French  captain.  The  crew  were  already  Jerfey  men, 
^  Q^eaking  the  French  language ;  and  the  (hip  then  would 
^  have  (ailed  dircdiy  for  Bourdeaux.''  But  it  then  never 
would  have  touched  atBarbadoes,  to  be  made  a  feizure.-— 
But  dnt  commiffion  was  refu(ed,  and  fo  the  b&  of  going  to 
France  never  took  place,  if  it  had  been  ever  fo  criminal. 
But  where  would  have  been  the  criminality  againft  the  laws 
of  Enghnd  and  its  revenues,  if  the  (hips  of  Briti(hfubje(5h 
were  to  become  carriers  to  France?  Whofe  maritime 
equipments  would  be  decreafed  by  that  means  ? — Anfwer, 
Thole  of  France. — Whofe  would  be  augmented  ? — Anfwer, 
Tho(e  of  England. 

**  Is  it  not  well  known  in  the  commercial  world,  that  the 
cmrrier  and  commiiHon  trades  are  exceedingly  great ^bjeds, 
and  (ought  for  by  a  moft  ambitious  rivaUhip ;  and  that  the 
carrying  the  goods  of  the  other  maiitime  powers,  a  bufme^ 
iRrtiich  Holland  is  lofing,  which  Sweden  is  gaining,  and 
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Great  Britain  is  availing  itfelf  of  more  and  more  every  day^ 
is  a  confiimmation  devoutly  to  be  wifhcd  ? 

^^  But  this,  a  learned  advocate  &ys,  is  above  the 
dignity  of  a  great  mercantile  conduct,  in  an  aldennan^  a 
dire6ior,  and  a  member  of  the  Britilh  fenate,  to  deal  in 
herrings,  to  buy  them  cheap  at  Gottenburgh  rather  than  at 
Yarmouth,  to  fell  them  dear  at  Tobago,  and  to  run  about 
the  world  picking  up  freights,  and  the  like.  Mr.  Le 
Ricfurier  is  rcprefented  as  a  Proteus,  a  perfcfl  Harlequin  in 
commerce.  It  would  be  well  for  this  country  if  there  were 
many  fuch  Harlequins :  it  is  from  fmall  pronts  tluit  great 
ones  are  accitmulated.  That  induftry  which  raifed  up  the 
Dutch  States,  and  every  other  commercial  nation,  by 
turning  the  mod  minute  articles  to  account,  is  the  honour 
and  profit  of  the  merchant,  and  forms,  from  united  although 
fmall  fibres,  the  finews  of  every  great  commercial  kingdom^ 
they  make  the  arm  of  war,  and  the  ornaments  of  peace. 

"  The  learned  advocate,  who  has  made  pretty  free  with 
merchants,  as  if  they  were  all  fmugglers ;  who  would  have 
perhaps  iaid,  that  bills  have  fometimes  been  fmugglcd  into 
former  parliaments  (if  it  had  fuited  his  purpofe) ;  and  who 
has  launched  out  into  mirthful  fallics  of  pcrfonality  on  his 
friend  mr.  Le  Mefuricr,  as  he  calls  him,  has  been  indulged 
by  the  court  in  this  firft  trial  of  his  ihining  abilities  at  this 
bar,  where  it  is  the  honour  and  the  prat^ice  that  no 
perfonalities  are,  in  general,  allowed. 

"  However,  there  is  one  argument  which  afFedb  mr. 
Le  Mefuricr  and  the  mercantile  world,  and  the  conftitution 
of  the  laws  of  this  country,  which  merits  notice  from  this 
court ;  and  the  more  fo,  las  the  argument  has  been  getting 
into  falhion,  from  a  dUtum  of  a  very  venerable  chara6ter, 
which  turns  out  only  a  quotation  of  a  writer  not  poflefling 
or  dcfrl-ving  of  celebrity — the  evafion  of  the  laws  !  The 
law  of  England  knows  not  of  any  fuch  thing.  The  law 
cannot  be  evaded.  The  law  cxifts,  or  does  not  exift. 
The  cafe  that  is  not  within  the  law  is  no  evaTion.    It 
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ftands  fubftandally  clear,  and  every  man  is  juftified  in  this 
li^ar  of  private  property  and  public  revenue,  in  this  ccdlifion 
of  interefts,  of  attack  and  defence  of  the  property  of  the 
fiibjed,  and  free  intercourie  ofcommerce,  when  a  man  can 
b  condu&  his  mode  of  trade,  or  private  oeconomical  life, 
that  he'  (hall  not  come  within  the  cafus  of  prohibition  or 
'inpondon* 

^  Iran  ad  of  parliament  is  notcomprehenfive,  and  none 
can  be  uniyerially  fo,  who  (hall  dare  to  (ay,  ^*  I  will  ftrain 
**  the  net  to  catch  the  bird  which  flies  free  from  its 
«*  penalties.**  Good  God !  what  would  be  the  confe- 
quencesto  this  country  of  fuch  a  do£irine  of  evafionj  but 
fomedung  I  wiD  not  name  !  The  hiftory  of  this  argument 
of  evading  law  is  curious» 

"  When  the  bill  to  prevent  clandeftine  marriages  be^ 
came  a  law,  and  its  overfights  and  omiffions  weje  difcovered, 
the  marriages  in  Scodand  became  a  fubje£l  of  conteil« 

^  As  the  bin  was  introduced  into  parliament  to 
compliment  a  minifter,  to  anfwer  the  views  of  a  particular 
fiunily  and  ariftocradcal  principles  (as  it  was  laid  by  thofe 
great  men  who  oppofed  the  bill),  fo  the  dod^rine  of  evafion 
was  introduced  by  counfel  employed  againft  the  validity  of 
thde  marriages  in  compliment  of  the  drawer  of  the  bill,  to 
make  up  for  the  defe£b.  But  the  argument  has  fince  been 
oufted  in  all  fuch  cafes  of  marriage,  upon  folemn  determina- 
tions in  their  favour :  yet  it  has  flill  left  its  tall  behind  it : 
and  as  bills  are  prefented  every  day  to  pafs  the  legiflature, 
not  the  work  of  the  greateft  men,  and  of  die  cleareft  heads 
Uviag,  fo  the  evaiion  of  the  law  is  flill  a  favourite  argument 
widi  fome  people :  but  it  dcferves  its  fate. 

**  In  rummaging  the  immenfe  piles  of  foreign  learning, 

anddiofe  of  Dutch  and  German  fchools,  publiflied  by  e\'cry 

graduate  on  his  proceeding  to  an  academical  degree,  coii- 

taining  all  the  reading  never  to  be  read,  a  pafTage  was  found 

in  the  PrseIe6lions  of  Huberus,  a  Dutch  fchoolmaflcr,  or,  in 

other  words,  aprofeffor  of  a  foreign  Univerfity. 

I  2  **  He 
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ft 

"  He  (ays,  that  "  the  legality  of  an  aft  done  in  afbragn    -j 
*^  country  makes,  by  the  general  law  of  nations,  and  die     \ 
*'  practice  of  EuropCf  an  act  legal  in  the  proper  country  of  .  ' 
<  ^  the  prties,  although  it  would  have  been  illegal  in  fm 

^  domejlico^  if  the  thing  done  had  been  tran(aded  at  home. 
^  I'hus  (fays  he)  a  party  not  being  of  full  age  and  capable 
'^  of  contracVmg  marriage  until  twenty-five  years  old,  in  tht 
"  province  (I  think  it  is)  of  Overyflel,  leaps  over  a  dyke 

«  into  the  province  of  — — ,  where  a  party  is  of  sigc  at 

^^  twenty-one,  and  there  folemnizes  marriage,  and  returns 
"  back,  then  fuch  marriage  is  held  good  by  the  lawof  Ovcr)-f- 
"  fcl ;  which  (fays  the  learned  profeffor)  is  very  impcditicand 
<^  ili-judged,  bccaufe  it  is  difhonourable  for  any  govenuzient 
^  to  give  a  fandtion  againft  itfelf  to  the  laws  of  any  other 
**  country  ;  for  that  is  infraudemUgisj  a  defrauding  its  own 
"  law ;  and  though  this  act  is  valid,  yet  (favs  the  re^in' 
"  magnijicus)  in  M  v  cpiuion  it  ought  not  to  be.'* 

"  Did  not  the  good  man  fee  that  there  is  no  fraus  legis^ 
no  evafion,  no  defrauding  the  law  of  Overyflel  by  this  ad, 
but  that  the  law  of  Overyflel  is  fo — ^If  you  flay  at  home,  you 
fhall  conform  to  the  antient  laws  and  cuftoms  at  home ;  but 
if  you  will  take  the  trouble  to  fkip  over  the  next  ditch,  you 
fliall  have  the  benefit  of  the  leap  for  your  matrimony,  and 
our  law  on  your  return  holds  it  valid.  Why  ?  Becaufe  as  a 
trading,  free,  and  enlightened  nation,  we  know  that  every 
marriage  is  a  gain  to  ths  fhite  and  to  true  religion,  in  fpite 
ofobfolete  lav/sand  reftraints,  invented  by  priefls  forth^ 
trade  of  indulgcncics,  and  encouragement  of  luxury  «n4 
penance. 

"  The  only  anfwer  to  the  opinion  is,  Thedecifion  is 
worthy  of  the  profcfTor. — I  will  fiiy  no  more  than  that  diis 
narrow-minded  ridiculous  fpeculation  is  written  in  die 
w'orfl  Latin  that  ever  was  read,  and  publiflied  on  the  word 
paper  that  ever  was  printed. 

"  The  laws  are  awake  to  thofe  who  watch,  but  not  tx> 
''  thofe  who  fleep,"  is  a  rule  applied  by  the  counfel  for  die 

refpondent^ 
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• 

TeCjpondents  to  the  appellant    Mr.  Le  Mefurier  knew  of 
diis  hiB  in  parliament ;  it  was  there  ftrenuoufly  debated, 
oppofed  and  defended :  he  might  have  wrote  to  this  man,  to 
that  man,  to  the  matter  of  his  (hip,  (ailing    about  the 
appellant  knew  not  where. 

^  ^*HE  moment  the  a£l  being  pafled  was  known  in  the 
Bricifh  Iflands,  all  was  in  a  ferment.  The  (hip-owners, 
die  merchants,  the  planters  were  alarmed.  How  were 
fiigars  to  iind  hogfhcads,-  how  find  their  way  to  Great 
Britain  ?  Were  all  remittances  to  the  owners  of  eftates  iu 
die  plantations  to  be  fufpended,  and  the  duties  to  government 
upon  ibolk  fugars,  for  want  of  lumber,  and  pipe-ftavcs,  and 
Ihipping? 

tf  Mr.  Wallis  did  all  he  could :  he  applied  to  the 
governor ;  and  (fo  £ur  from  intending  to  defraud)  by  his 
innocent  and  preventive  declaration  that  this  (hip  was 
expe^edi  he  gave  occafion  to  a  rapid  feizure  the  moment 
file  arrived 

*  The  governor  is  prayed  to  excrcifc  his  fufpcnding 
power.  He  refufes — yet  at  the  dime  moment  the 
coounittee  of  council  here  had  reported  upon  the 
emergency  firom  a  want  of  (hipping,  &c.;  and  the 
lecrettfy  of  (bite,  in  haftc  to  obviate  the  mifchieft, 
vidiput  waiting  for  the  rc|K)rt  begetting  an  order  uf 
coundl,  had  a^ed  upon  the  authority  of  the  report,  and 
iSttd  his  in(lru£tions  to  the  governor. 

"  From  whom  could  the  committee  of  council,  from 
whom  could  the  (ecrctary  of  ftate  have  afTumcd  fuch  a  fait 
ai  die  cxiftence  of  a  preiRng  emergency,  but  from  tlie 
pievious  corrcfpondciKcof  the  governor  hiir.felf  ? 

"The  governor  pending  the  fuit  announces  in  his 
ppcbmatio;!  the  emergency  and  inftrut^ions  of  the 
kattuy  of  ftate. 

•*  When  he  is  petitioned  by  Wallis,  before  the  arrival, 
be  denounces  againft  a  fuf|icnfion  upon  an  emergency  of 

I  J  which 
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which  he  muft  have  already  informed  government,  and  after 
the  feizure  Itc  refufes  to  hear  any  petition  from  the  maftcr  or 
Wallis,     This    is,    to   be  fure,    imperial  enough.     The 
fecretary  chafes  them  from  the  door  of  die  govemoT*^^ 
houfe  ;  He  bids  the  man  be  gone  to  the  cuftom-houfe. 

"  The  collector  will  not  lofe  his  fees,  nor  the  furveyofT 
genend  nor  governor  hi^  forfeiture.  It  would  be  die  oqly 
one,  under  this  act,  that  they  were  likely  ever  to  get, 

"  Though  the  proclamation  ifliies,  it  (hall  have  no 
retro(pc(5l.  l^he  caufe  goes  on  :  die  attorney  and  folicitor-? 
general  of  the  ifland  too  will  not  lofe  their  fees  ;  there  is  no 
noli  prcfcquiy  no  attention  to  reports  of  the  committee  of 
council,  nor  to  his  majcfty's  inftru£lions  fignified  to  the 
governor,  and  by  hlni  publiflicd  to  the  whole  ifland;  but  long 
afterwards,*  en  the  i  yth  of  November  the  caufe  is  heard,  and 
the  judge  of  the  ifland  pronounces  forfeiture  of  both  ihip 
and  cargo.  The  decree  is  curious.  He  talks  of  the 
facred  rights  of  bis  frMJeJIy  himfelf,  and  falls  into  the  error  of 
conceiving  his  majefty  to  be  pcrfonally  concerned,  and  lajrs 
a  great  ftrefs  upon  it ;  but  he  fliould  be  taught  to  know,  that 
whofoever  brifigs  his  majejly^  as  an  individual^  perfonalif 
forward  infuch  hufmefjis^  is  a  had  friend^  a  had  lavoyer^  and 
a  worfe  fuhjeSl. 

"  Such  is  the  confcquence  of  giving  the  third  of  for- 
feitures to  governors ;  fuch  is  the  fpirit  of  governments 
often  in  the  hands  of  military  men,  remote  from  the  admini- 
ftration  of  the  laws  at  home  ;  and  fuch  the  dangerous 
afFe£hition  of  fupericr  commercial  and  political  talents  in' 
regulating  cv^ry  thing  till  every  thirtg  Ihall  become  irregn^ 
lar ;  and  fo  at  lafl:  there  may  be  left  no  trade  and  no  reve- 
nue to  regulate. 

"  At  the  outfet  of  hearing  this  cavife,  the  court  thought 
it  ncccuhry  to  be  informed  if  there  had  been  any  order  of 
(Council,  and  flopped  the  fardier  hearing  until  informadon 
on  that  h<t\  might  be  had,  as  the  fure  way  to  enforce  that 
information. 
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**  The  appellant  (mr.  Le  Mefurier)  in  court  (aid,  he 
had  applied  to  government,  but  in  vain,  and  could  get  no 
mnfwcr. 

**  Not  in  the  leaft  doubting  the  good  fenfe,  reSitude, 
smd  juftice,  fo  often  experienced  from  thofe  pcrfons  who, 
either  as  principals  or  fubal terns,  in  office,  conduct  at  all 
times  the  bufmefs  of  his  majefty  and  the  kingdom,  it  did 
not  fccm  neceflary  for  the  court  to  make  any  peremptory 
i>r  perioDal  order  Judicially :  but  it  was  fuppofed  that  mr, 
JLc  Mefurier  had  applied  improperly ;  and  it  was  recom- 
xnended.to  him  to  reprefent  the  neceflity  of  this  infor- 
madon,  for  the  high  purpofes  of  public  juftice,  and  to 

• 

}ean^  wfaedier  and  when  any  order  of  council  had  been 
jnade  fat  difpenfrng  with  the  a£l  of  the  ;z7th  of  his  ma- 

"  After  waiting,  an  affidavit  is  now  produced,  dated 
;ilft  of  Nov.  1789,  made  by  mr,  Paul  Le  Mefurier  and 
mr.  AUgood  William  Wajlis,    Mr,  Le  Mefurier  fwore,  that 
oadic  13th  of  Nov.  laft,  mr.  Le  Mefurier  applied  to  mr, 
Fawkener,  one  of  the  clerks  of  the  privy  council,  to  ob- 
laun  a  copy  of  the  order  of  council  which  was  underftood 
(ohave  paflTed  in  May  1787,  concerning  the  fufpenfion  of 
Ac  a&  of  the  zjrh  of  his  prefent  majefty,  chap,  the  7th  j 
and  was  then  informed  that  no  order  of  coujicil  did  pafs, 
but  that  the  committee  of  council  for  the  affairs  of  trade 
made  a  report  to  his  majefty  recommending  fuch  fufpen- 
fion; a  copy  of  which  report  he  would  endeavour  to  pro- 
cure for  the  deponent :  that  on  the  fame  day  he  did  ap- 
ply to  Scrope  Bernard,  doftor  of  laws,  under-fecretary  of 
Ac  home  department  (mr,  fccretary  Grcnville  not  being 
then  at  his  office),  for  a  copy  of  the  fccretary  of  ftate's  let- 
ter to  the  governor  of  Barbadoes,  dated  %^tho{  May  1787, 
conveying  his  majcfty's  pleafure  touching  the  laid  aft,  who 
then  promifed  to  lay  his  requeft  before  mr.  fccretary  Gren- 
ville:    that  on  the   13th  inft.    he  again  applied  to    mr. 
fawkener  and  mr,  Scrope  Bernard,  and  was  informed  by 

J  4  mr. 
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jnr.  Fawkcncr  that  he  had  laid  his  rcqucft  before  lord 
Hawkcfbury,  prefident  of  his  majcfty's  cornmittee  of  coun- 
cil for  the  affairs  of  tradc>  but  that  lord  Hawkefbury  did 
not  think  it  proper  to  grant  a  copy  of  the  report^  as  it  wa» 
not  an  Qrder  of  council,  but  a  reprcfnitation  of  the  com- 
mittee  to  his   majefty;   ainl  referred  him  to   the  fecrc- 
tary  of  ftate  for  a  copy  of  the  difpatches  that  were  fent  in 
confcquence  of  the  faid  reprefcntation ;  when  he  accord- 
ingly applied,  but  was  informed  by  the  faid  Scropc  Ber- 
nard, that  mr.  fecrctary  Grcnv-Ue  had  taken  his  requeft 
into  confideration,  and  had  given  for  anfwer,  that  the  letter 
dated  25th  of  May  1787,  was  a  paper  of  which  no  copy 
could  be  granted;    and  therefore  this  deponent  has  not 
been  able,  for  the  reafon  aforefaid,  to  obtain  cither  of  ihe 
f«iid  papers;  and  farther  depofcd,  that  on  the  15th  of  June 
laft  he  was  fhewn,    at  the  fccretary  of  fhite's  office,  a 
copy  of  a  letter  fignifying  his  n^ajefty's  plcafurc  coiKem- 
'  Ing  the  fufpenfion  of  the  faid  aft,  and  which  he  believes  to 
have  formed  the  part  of  the  difpatches  to  the  governpr  qf 
Barbadoes  referred  to  in  his  proclarnation  of  the  1561  of 
July   1787  \  and  feith,  that  the  faid  letter  vras  dated  die 
25th  of  May  X787.    And  the  fiiid  Allgood  William  WalUs 
dcpofcd,  that  he  was  at  Barbadoes  at  rhe  time  of  the  feizure 
of  the  fxxi  (hip  Columbus,  ajid  for  a  confiderable  time  bo* 
fore:  Aat  ihe  fiiid  adt  of  parliament  of  the  27  th  of  his  pre^ 
ient  majefty,  chap,  the  7  th,  was  not  made  known  to  die 
inhabitants  of  Barbadoes  rill  the  23d  day  of  May  1787: 
that  he  the  deponent  did  foon  after,  viz.  on  the  24th,  deli- 
ver the  petition  ftated  in  the  proccffi  to  William  Southwell, 
private  fccnetary  of  the  governor  of  Barbadoes,  jn  order  to 
be  prefeiiteil  to  him,  praying  him  to  admit  the  (hip  to  an 
c;ttry,  an^i  of  which  application  he  informed  mr.  Paul  Lc 
Mcfuricr  by  letter,  dated  27th  of  the  faid  month;  but  10 
t.ij  C'id  application  to  the  governor,  he  did  not  receive  any 
i^iuver  till  the  29th  of  the  (iuJ  mo;ith  of  M^y. 
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•*  TsB  oUcrvattons  whidi  occur  upon  the  &Ss  Ruei 
in  thii  affidavit  are  as  follow : 

•*  Th£  court  doubtle6  might  have  a  fuller  infbnration, 
if  it  were  to  change  its  rcconuneivJation  to  the  appellant 
into  an  order  upon  the  refpondeuts,  who  imiA  lofe  their 
caufe,  if  it  were  upon  no  other  ground  than  not  pro- 
ducing public  documents  as  required;  but  there  is  enough 
in  die  affidavit  to  confirm  the  court  in  its  opitilon,  and  to 
make  any  farther  and  peremptory  order  unncceflary. 

•*  It  is  laid  by  the  advocates  for  the  relpondents,  that  it 
appean  from  this  affidavit  of  mr.  Le  Mcfurier  hiir.fc;l^ 
that  there  was  tu  order  of  council ;  but  that  there  was  m 
trder  docs  not  lb  appear.  Ii  appears  tliat  there  was  a  re- 
port of  d»  committee  i  and  it  wants  no  argument  to  prove 
what  loni  HawkeJbury  laid,  "  that  iht  rrfert  of  which 
**  he  rdiilcd  a  copy,  as  prcfidcnc  of  the  committee  of  coun- 
*^  dl,  was  not  an  order  of  council."  Mr.  Lc  Mefuriert 
it  Oiould  Icem,  therefore,  fliould  have  applied  to  the  lord 
prefidcnt  <^  council  i  but  lord  Hawkefbury  refers  him,  for 
a  copy  of  the  difpatches  to  the  fccretary  of  Hate. 

■*  Now  upon  this  the  court  is  unwillihg  to  fuppofe 
Aat  his  majelty's  biifinefs,  and  of  the  nation,  is  tranliidted 
in  lb  unconftitutional  a  manner,  as  that  a  report  c^  a 
conunittee,  and  <rf  the  particular  prefidcnt  of  that  com- 
nuHee  is  fufEcient,  without  a  firft  prefidcnt  of  council,  and 
an  order  of  council,  for  a  fecretary  of  ftate  to  aft  upon, 
r^ially  when  a  law  of  penalty  is  to  be  difpcnfed  with; 
kk!  therefore  the  court  put  tlie  <]ucllion  to  the  king's 
Aoretc,  who  was  arguing  at  the  outfet  diat  there  v.'as 
w  c^der  of  council,  how  that  appeared  j  and  whether  it 
iwuld  not  be  an  improper  and  dangerous  prefumption  to 
dietSlcredit  aijd  prejudice  of  government  to  adopL  fiuc  I 
ni  more  )nclJi>ed  to  frijume^  that  there  was  fuch  a  re- 
fon,  and  dat  the  dilintches  followed  upon  it;  and  that 
I  Am  was,  v4tat  certainly  there  ought  to  be,  an  order  of 
fDiuicU  fdlowing  the  report;  unlcls  one  can  liippofii  one 
preftdeiit 
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prefident  to  be  equal  to  two,  and  a  part  equal  to  the  wfacfe) 
which  would  be  a  folecifm  inadmiffible  in  government) 
jind  every  where  elfc ;  and  as  fuch,  in  confequence  of  the 
phove  queftion  from  the  court,  the  argument  has  not  becQ 
preffed  on  the  fide  of  the  crown, 

"We  all  know,  or  ought  to  know,  and  no  peHoos 
know  it  better  than  the  king's  advocate  and  the  other  law 
officers  of  the  crown,  that  by  the  conflitution  of  this  couns* 
try  the  whole  executive  government  of  it  is  in  oi&ce^ 
The  king  is  omniprefcnt  (every  where  prefeot);  he  is  in 
his  privy  council,  in  his  high  court  of  parliament,  in  his 
office  of  treafury,  in  his  office  of  admiralty,  in  his  office 
of  juftice,  in  his  ecclefiaflical  courts,  in  which  h&  his 
pamc  ought  to  be  ufed,  bu^t  is  always  undcrftood  and 
would  have  been  fo  ufed,  if  the  reformation  had  been  cooh 
pleated  as  it  was  intended. 

**  It  is  this  principle  of  office  in  the  conftitutipn  ^icl| 
happily  guards  tlie  individual  pcrfon  of  the  fovereign  from 
doing  wrong ;  and  fixes  all  refponfibility  upon  the  officra} 
fervants  of  the  crown  and  people.  It  is  this  principle 
which  both  limits  and  upholds  monarchy,  l^he  columns, 
which  are  phiccd  in  a  circle,  and  are  the  boundaries  of  the 
auguft  fubric,  n.re  zt  the  fame  time  the  fupporters  of  it. 

"  Evf.rV  found  lawyer  in  England  knows,  and  cvcrjr 
v/ell-cducated  man  knows  (for  no  man  can  be  (aid  to  be 
ycil-educatcd  who  \s  not  acquainted  with  the  principle 
of  the  conftitution  uiider  which  he  liyes)  that  there  is 
^  comity,  a  legal  politcnefs,  a  corrcfpondcnce  between  all 
courts  in  reciprocity,  not  only  in  this  country,  but  alio 
between  them  and  foreign  judicatures.  There  would 
^ave  been  no  difficulty  in  tliis  court  in  writing,  if  it  had 
hccn  nccefl'ar}'  to  nuke  fuch  application,  to  the  lord  pre- 
fident of  council,  to  have  been  informed  of  a  feft.  Moft 
probably  the  prefident  of  the  committee  of  council,  lord 
FLiwkcPjury,  from  a  principle  of  extreme  caution,  judged^ 
that  in  that  report  which  was  made,  there  were  matters 
iiicl4dcd  foreign  to  the  queftioi)  depending  herc}  or  fhat  it 

might 
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nii^t  not  be  prudent  to  piiblifh  die  want  of'  Briti(h  fiiip« 
IMHgy  the  feyeral  emergencies  of  our  plantations  at  the 
InB^mt^  and  tlie  ftate  of  their  trade^  and  the  embarrafiinents 
cf  government  refpe&ing  the  ihipping  of  the  American 
United  States;  and  therefore  his  Iord(hip  referred  the  ap- 
pellant for  iatis&&ion  elfewhere. 

«  To  the  lord  prefident  of  council  it  (hould  have  feemed 
moft  proper;  but,  however,  his  lordfhip  fhiftcd  the  appli-. 
cadoQ  to  die  fecretary  of  ftatc. 

^  A  SECRETARY  of  ftate  would  have  trembled  at  the  ide^ 

of  exercifuig  any. powers  difpenfing  with  the  eftablifhed  laws 

of  parliament,  without  the  ian£tion  of  an  order  of  council 

to  lead  hb  diipatches,  if  the  law  to  be  difpenfed  with,  and 

which  pofidvely  enacts  an  order  of  the  king  in  council, 

pr  an  order  of  the  governor  in  council,  had  been  to  be 

difpenfed  widi,  to  the  prejudice  of  the  merchant  and  fub- 

]cEt:  ^icb  was  not  the  cafe  here;  for  this  difpenfatioj^ 

was  to  be  for  the  benefit  of  the  merchant  and  fubje^ ;  and 

for  what  appears  to  the  contrary  in  this  affidavit,  it  may 

t^prefumed  that  there  was  an  order  of  council;  and  it 

is  needleis  to  confider  whether  the  lord  prefident  of  the 

council  was  aSually  prefcnt  for f neb  a  furfofe, 

"  The  difficulty  mr,  Le  Mefurier  has  experienced  in 
obtaining  information,  muft  be  placed  to  fome  aukward- 
nefc  in  his  own  mode  of  application ;  for  as  it  cannot  be 
fiippoTed  for  a  moment,  that  bills  are  framed  and  pafTed 
into  ads  defignedly  to  entrap  both  the  merchants  and  the 
officers  of  revenue;  fo  it  cannot  \^e  fuppofcd  that  it  i^ 
hid  down  as  a  principle  in  the  trial  of  experimental  laws 
rf  trade,    that  his  majefty's  government  fliould  make  a 
/how  of  fupporting  all  the  officers  of  revenue  and  gover- 
nors of  diftant  plantations  at  all  events^  and  in  every  inr 
/bnce  of  (eizing.     It  is  neceiTary,  doubdeis,  in  general^ 
ijtaX  they  (hould  be  fupported;    odierwife   the   revenue 
ivould  not  be  watched  as  it  isught  to  be,  and  there  woulc) 
|)e  no  aiftivity  in  counterading  the  perpetual  (ubterfuges  of 
^  illicit  trader.    Officers,  Y(ho  ^  &irly  and  diligcndy 
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to  the  beft  of  their  underftanding,  ou^t  not  to  be  left 
without  the  protedion  of  government;  although  in  former 
rdgns,  and  under  former  adminiftradons,  many  aSs  of 
rapacity  and  oppreffion  may  have  been  fupported  by  the 
public  puric  of  the  treafury.  Liice  captors  of  prize  ad- 
ing  under  the  king's  commiffion,  officers  of  revenue  fcize 
at  dieir  own  rifle :  and  this  brings  us  to  the  confidcration 
of  cofts. 

"  In  the  cafe  of  bdy  Dorodiy  Windfor,  where  Ae  no- 
minee of  the  crown  was  appljnng  for  adminifhation  of 
her  cffcStSj  as  dead  inteftzte,  and  putting  die  peHbns 
claiming  as  next  of  kin  to  pica  and  proofs  of  their  pedigree, 
fir  George  Hay  (aid,  **  though  no  cofts  could  be  given 
•*  againft  the  crown,  yet  the  nominee  might  be  ful^edl  to 
«  cofts." 

"  Now,  in  this  aflion  of  ^ui  tarrtj  a  procefi  in  its 
form  not  proper  to  tlic  admiralty  court,  but  introduced 
by  the  common  lawyers  in  the  vice-admiralty  courts,  the 
informants  profecute  for  themfelves  as  well  as  for  the  king ; 
and  although  the  a£l  for  the  condemnation  of  prizes  fo  pcr« 
fe£Uy  vefts  the  prize  in  the  captors,  the  owners,  com-r 
manders,  and  crew  of  private  ftiips  of  war,  as  that  the 
procefs  is  in  their  own  names,  and  (very  unadvifedly  by 
the  firflf  makers  of  thofe  a£ls)  is  not  in  the  crown ;  yet 
as  the  king's  advocate  has  laid  it  down,  tliat  the  governor 
and  (eizors  of  goods  imported  contrary  to  the  a^  of  trade^ 
are  all  fubjeft  to  the  board  of  revenue,  fo  the  treafury 
board  can  remit  or  gompound  for  duties,  notwithftandii^ 
the  intereft  of  the  feizors, 

"  The  attorney-general,  when  there  appears  a  penalty 
to  have  been  incurred  without  any  intention  to  defraud, 
may  enter  a  noli  frofequi^  under  the  particular  claufe  of 
the  26th  Geo.  2.  c.  59,  fcft.  62,  63,  which  claufe  I  take 
to  be  no  new  power,  but  only  declarative  of  the  did  power 
of  the  law  officers  of  the  crown.  The  king's  prime 
(erjeant,  the  advocate,  attorney,  and  folicitor  general  have 

always 
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atwajrs  had  this  power  t  «>d  vriutever  die  cwnmon-law 
officen  can  do  in  thar  courts^  there  b  no  doubt  but  the 
Mlvocatc-general  can  do  here;  and  it  is  notorious,  dut 
the  board  of  treaTury  and  lord  tieafitrer  have  always  exer- 
ciTed  a  power  of  remitting  forftritures,  notwithftanding  the 
intertjl  of  the  individual  feizors  under  any  ad  of  pvlia- 
ment. 

"  It  is  admitted  by  the  lting*s  advocate,  that  the  inte- 
reft  of  the  Icizors  muft  follow  that  of  tJie  crown;  and  that 
it  Htt  an  independent  right,  although  they  fcein  by  their 
condud  to  fuppofc  it  is. 

"  It  the  law  officers  of  the  crown,  who  arc  always  men 

of  learned  education  and  of  great  abilities,  were  morecon- 

fulted  in  r^ird  to  all  bills  relating  to  miu'itime  al&irs,  his 

tnajefty*s  fcrvice  would  certainly  be  promoted  i  but  from 

the  neglcd  trf  the  folicitors  of,  boards,  their  clerks  who 

draw  die  bQIs,  and  from  other   caufts,  the   proper  and 

profeffiond  people  of  rank  feem  to  be  forgot,   and  tlie 

civilians  in  particular  to  rcfeinble  toU  divifas  orbe  Britannes, 

"There  is  a  marked  fpirit,  as  I  obferved  before,  in 

fliU  caufsi  and  if  It  were  not  for  its  being  the  fiHl  of  the 

kind  hard,,  and  diat  many  other  caufes  of  the  (aine  fort 

ate  watting  the  event  of  this  fuit,   and  that  the  granting 

b>  mr.  Le  Mefurier  his  cofts  againfl  the  go\'enior  and 

oOedor,  die   refpondents,  would  pofTibly  encourage  an 

ijqieal,  and  delay  the  rellitutioii,  I  llinuld  feel  an  incllna- 

lion  to  give  colls.      The  conduil  of  the  governor,  the 

fiirveyor  general,  and  a^ing  colleflor,  the  judge,  and  the 

Iitr  oSccrs  of  the  crown  at  liarbadoes,  merits  a  fe^-ere 

ccnAire. 

"  There  was  time  enough  after  the  proclamation  dated 
die  Ijth  of  July  1 787,  which  muft  have  iininediately  fol- 
lowed the  difpatches  of  lord  Sidney,  to  have  ftoppcd  the 
prafecution ;  for  fentence  of  condemnation  was  not  pro- 
nounced till  the  17th  of  November  following :  but  in  fpite 
«f  the  king's  inftruftions^  a  condemnation  they  were  re- 
folvcd 
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tArci  to  have :  like  the  countrr-fcUow  who  went  to  tfe 
poft-officc  to  enquire  after  letters  for  his  mafter;  but  none 
being  fo  direfted,  he  ftole  2  lettrr,  although  dircAed  to 
another  perfon,  hecaufe,  he  (aid,  his  Honour  expeded  and  • 
dUrfit  to  have  one. 

"  It  is  remarkable  that  captain  Barnes  of  his  majefly^ 
frigate,  inftead  of  feizing,  acquainted  captain  Guerin  df 
his  danger;  and  that  upon  Guerin  going  to  the  cuftom- 
boufe,  Dearfley  having  afkcd  the  qucftion,  and  finding  diat 
captain  Barnes  had  been  on  board  but  had  not  feized,  de- 
clared then  he  would  go  and  feizc,  that  if  any  diing  were 
to  be  got  by  it,  they  might  not  lofe  their  fees :  the  comp- 
troller agreeing  with  him,  he  went  accordingly. 

"  If  it  would  have  been  wife  in  mr.  Wallb  upon  prin- 
ciples of  prudence,  and  knowing  beforehand  the  gover- 
nor's refolution  of  not  permitting  an  entry,  to  have  relied 
lefs  upon  the  opinion  of  captain  Barnes,  and  upon  a  report 
current  that  the  veflel  was  gone  to  St.  Vincent,  but  to  have 
fent  out  another  veffel  to  cruize  off  Carlifle  Bay,  and  pre- 
vent his  coming  in ;  fo  it  would  have  been  an  aft  of  can- 
dour and  juftice  in  the  governor,  if  he  had  laid  to  mr. 
Wallis  upon  the  firft  application, 

"  The  law  of  the  27th  of  the  king  is  agalnft  you.  It 
"  is  true,  that  with  the  advice  of  my  council,  I  can  by  a 
"  particular  claufe  of  the  aft,  upon  an  emergency,  diipenfe 
^  with  the  prohibition. 

«  We  do  not  care  to  take  the  judgment  of  that  emer- 

«  gcncy  upon  ourfelves,  though  we  pretty  weU  know  the 

«  neccffity  of  the  colony :  and  if  we  allow  entry  to  one 

^  (hip  fo  circumllanced  as  yours  is,  we  muft  allow  it 

'«toaIl.     •  ] 

"  The  ex'crcife  of  every  difpenfmg  power  is  upon  tea-    { 
"  der  ground,  botii  in  law  and  in  policy.     The  king's    j 
"  government  are  already  apprized  of  the  emergency  of  the     j 
"  difficulties  which  the  plantations  labour  under  for  want 
,  **  of  lumber 'and  fcarcity  of  fhipping ;  it  will  not  be  long 

**  before    ' 
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•*  before  I  {hall  receiremy  inftni&ions.  Let  the  king  and 
^  councS  at  home  di(pehfe,  dien  fhall  I  be  free  from  blame< 
**  Therefore  either  let  your  (hip  go  away,  as  foon  as  (he 
*  arrives,  to  fome  other  place  in  fearch  of  freights ;  or  if 
^  it  (hould  be  neceflary  that  (be  fhould  come  to  an  anchor, 
^  make  your  entry,  and  give  (ecurity  not  to  unload,  or  to 
^  lodge  in  the  king's  ware-houfes,  and  to  re-export  what- 
**  ever  is  prohibitable." 

•*  As  die  governor  was  coming  away,  his  conduft 
fhould  have  been  the  more  delicate,  when  his  own  emolu- 
ment was  fo  notorioufly  concerned. 

«  But  what  was  the  governor's  conduft  upon  the  fe- 

cond  application,  after  the  Ihip  was  arrived !  No  fooner 

was  die  Ihip  feized,  than  captain  Guerin  came  inftantly  on 

Ihore,  and  in  company  with  the  agent,  mr.  Wallis,  went 

to  die  govcrnment-houfe  with  an  intention  of  acquainting 

'die  governor  with  the  circumftances  attending  the  (hip; 

**  that  the  deponent  was  ignorant  of  the  aft  of  parliament ; 

"  and  to  requeft  that  if  the  (hip  could  not  be  permitted  to 

**  an  entry,  (he  might  be  permitted  to  fail  to  fome  neutral 

*  port."     A  meffage  was  fent  by  mr.  Wallis  to  that  cfFedL 

They  were  refufed  accefs. 

"  The  anfwer  brought  was,  that  the  governor  would 
not  fee  Wallis,  or  any  body  belonging  to  the  Columbus, 
or  any  fuch  perfon.  The  meflage  and  anfwer  was  fent  and 
received  by  mr.  Southwell,  the  private  fecretary  of  the 
governor. 

"  They  made  another  effort  to  perfuade  the  fecretary 

to  deliver  another  meflage.     This  he  refufed  ;  and  gave  as 

a  reaibn  for  his  refufal,  that  he  had  received  orders  from 

die  governor  not  to  bring  any  more  meflages  to  him  from 

any  perfon  concerned  with  the  Columbus. 

"  This  depofition  of  Guerin,  examined  upon  interro- 
gatories by  the  refpondents,  is  not  contradiiied  by  South- 
well 
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*'  It  fhould  be  a  leffon  to  mr.  Parry,  and  to  all  govern 
nors  of  Britifli  colonies  and  fettlements,  that  it  is  the  right 
of  the  fuhjc«St  to  petition,  and  the  duty  of  all  judging  and 
governing  powers  to  hear,  or  the  confequences  are  or  may 
be  experienced. 

^  Upon  the  whole  of  this  matter,  in  giving  force  to  die 
intervention  of  the  dif|>atches  of  the  fecrctary  of  ftate,  and 
the  report  of  the  committee  of  council,  I  will  do  that 

FOR  HIS  majesty's  GOVERNMENT  WHICH  HIS  MAJES- 
TY'S GOVERNMENT  AT  HOME  WOULD  HAVE  DONE  FCE 

THEMSELVES;  confidering  that  fuch  inftruclions  were  a 
fufficient  difpcn&tion  by  the  crown  againft  the  crown  itfcl^ 
which  by  its  own  adts  can  releafc  a  debt,  as  well  as  9 
private  man  can  relcafe  a  debt  or  declare  a  tnift  for  the 
relief  of  the  fubjeft ;  that  the  report,  difpatches,  and  pro- 
clamation, intervening  hffore  fintenct\  have  both  a  rc- 
trofpective  and  profpedlive,  and  abfolute  effcft ;  and  fiuther^ 
bccaufc  it  is  clear,  that  in  this  cafe  there  was  wtf/  an  im* 
portation  within  the  a^s  of  trade  with  a  view  to  defrand 
his  nuijejfy^s  revenue,^* 
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No.  V*. 

Yhe  Duke  ^/'Newcastle's  Letter,  /jrA« 
Majesty's  Order,  te  Monsieur  Michbll,  tht 
King  af  Prussia's  Secretary  of  the  Embassy, 
M  Answer  te  tht  Memorial,  and  ttbtr  Paperj, 
itBvtrti  hy  Monsieur  Michell  to  the  Duke  of 
Newcastle  en  tht  i^d  e/"  November  and  jyb  of 
December  17S2> 

SIR,  TVhitfhall,  Ftb.  8,  1753. 

1LOST  no  time  in  laying  before  the  king  the  memo- 
rial which  you  delivered  to  me  on  the  23d  of  Novem- 
ber hft,  with  Ac  papers  that  accompanied  it. 

Mis  m;^efty  (bund  the  contents  of  it  fo  extraordinary, 
dm  he  would  not  return  an  anfwer  to  it,  or  take  any  re- 
Mution  upon  it,  'till  he  had  caufed  both  the  memorial 
ind  the  Expajition  dn  Motifs^  fcc.  which  you  put  into 
my  hands  foon  after  by  way  of  juftification  of  what  had 
pfed  at  Berlin,  to  be  maturely  confidercd ;  and  till  his 
nujefty  (hould  thereby  be  enabled  to  fet  the  proceedings  of 
dK  courts  of  admiralty  here  in  their  true  light;  to  the  end 
Alt  his  Pniflian  majefty,  and  the  whole  world,  might  be 
lightly  informed  of  the  regularity  of  their  condu^l;  in 
vluch  they  appear  to  have  followed  the  only  method  which 
luscvcr  been  pradifed  by  nations  where  difputes  of  this 
iBture  could  happen ;  and  llrii^y  to  have  conformed  diem- 
Uiesto  the  law  of  nations,  univerfally  allowed  to  be  the 


'  TV  oifuin;  Haptr  tontiini  a  ihoroush  inveftigMion  arA  juftifica. 
4«<lih«  pineiplei  adtxrol  to  by  ihe  Court  of  Admlr^-liy  in  England, 
'•ofa  o(  upture  of  ths  fliipi  ind  properly  of  neutral  powert  In  time  of 
*■■  It «»  MmpoTed  on  ■  memonble  occalion  by  the  united  ibilitiei 
■f  >!•  peu  Uw  officcn  u  thai  lime  in  the  fenrice  of  t!ie  etown,  ind  bu 
""tnce  beei)  tMcived  a*  the  fUndud  of  authotiiy  in  c*(nol  thai  niiun. 

Vol.  I.  K  only 
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only  rule,  in  fuch  cafes,  when  there  is  nothing  ftipulatecl 
to  the  contrary  by  partkriilar  treaties  between  the  parties 
concerned.     This  examination,  and  the  full  knowledge  of 
the  fiicls  rcfulting  from  it,  will  fticw  fo  clearly  the  irregu- 
larity of  the  proceedings  of  thofe  pcrfons  to  whom  this  af- 
fair was  referred  at  Berlin,  that  it  is  not  doubted^  from 
his  Pruffian  majefty's  jufticc  and  difcernment,  but  that  he 
will  be  convinced  thereof,  and  will  revoke  the  detention 
of  the  fums  aifigned  upon  Silefia ;  the  payment  of  which 
his  Prufiian  majefty  engaged  to  the  emprefs  queen  to  take 
upon  himfelf,   and  of  which  the  reimburfemcnt  was  an 
exprefs  article  in  the  treaties,  by  which  the  ceflion  of  that 
dutchy  was  made. 

I  THEREFORE  have  the  king's  orders  to  fend  you  the 
report  made  to  his  majefty  upon  the  papers  above  mentioned 
by  fir  George  Lee,  judge  of  the  prerogative  court;  do£lor 
Paul,  his  majefty's  advocate  general  in  the  courts  of  civil 
law ;  fir  Dudley  Ryder,  and  mr.  Murray,  his  majefty's  at- 
torney and  folicitor  general.  This  report  is  founded  on 
the  principles  of  the  law  of  nations,  received  and  acknow- 
ledged by  authorities  of  the  grcateft  weight  in  all  coun- 
tries J  fo  t.iat  his  majefty  does  not  doubt  but  that  it  will 
have  the  efFed  defired. 

The  points  upon  v.'hich  this  whole  affair  turns,  andL. 
which  are  decifive,  are, 

First,  That  affairs  of  this  kind  are,  and  can  be,  cog — 
nizable  only  in  the  courts  belonging  to  that  power  wher<«H 
the  feizure  is  made  j  and  confcquently  that  the  cretin  -3 
foreign  courts  or  jurifdi£tions  elfewhere,  to  take  c< 
zance  thereof,  is  contrary  to  the  known  pra6lice  of  i 
nations  in  the  like  cafes  \  and  therefore  a  proceeding  whii 
none  can  admit. 

Secondly,  That  thofe  courts  which  are  genei 
ftylcd  courts  of  admiralty,  and  which  include  both  the  E  xi 
fcrior  courts  and  the  courts  of  appeal,  always  decide  ^m^c 
cording  to  the  univerlal  law  of  nations  only;  except   i^ 
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thofe  caifes  where  there  are  particular  treaties  between  the 
powers  concerned,  which  have  altered  the  difpofitions  of 
tbe  law  of  nations,  or  deviate  from  them. 

Thirdly,  That  the  decifions  in  the  cafes  complained 
of  appear,  by  the  incloied  report,  to  have  been  made 
iii^Iy  upon  the  rule  prefcribed  by  the  law  of  nations; 
which  rule  is  clearly  eftablifhed  by  the  conftant  praSice  of 
other  nations,  and  by  the  authority  of  the  greateft  men. 

Fourthly,  That,  in  the  cafe  in  queftion^  there  can* 
not  even  be  pretended  to  be  any  treaty  that  has  altered 
this  rule,  or  by  virtue  of  which  the  parties  could  claim 
any  privileges  which  the  law  of  nations  docs  not  allow 
them. 

Fifthly,  That  as,  in  the  prefent  cafe,  no  juft  griev- 
ance can  be  alledged,  nor  the  leaft  reafon  given  for  faying 
diat  juflice  has  been  denied  when  regularly  demanded; 
and  as,  in  mofl  of  the  cafes  complained  of,  it  was  the 
complainants  themfelves  who  neglefted  the  only  proper 
me»s  of  procuring  it;  there  cannot,  confequently,  be  any 
juft  caufe  or  foundation  for  reprifals. 

Sixthly,  That  even  though  reprifals  might  be  juftified 
by  the  known  and  general  rules  of  the  law  of  nations,  it 
appears  by  the  report,  and  indeed  from  confidcrations 
vrhich  mufl  occur  to  every  body,  that  fums  due  to  the 
king's  fubje£ts  by  the  emprcfs  queen,  and  afligned  by  her 
upon  Silefia,  of  which  fums  his  PrufSan  majefty  took  upon 
himfclf  the  payment,  both  by  the  treaty  of  Brcflau  and  by 
•hat  of  Drefden,  in  confideration  of  the  ceffion  of  that 
tountry,  and  which,  by  virtue  of  that  very  ceflion,  ought 
to  have  been  fully  and  abfolutely  difcharged  in  the  year 
I74.SJ  *at  is  to  fay  one  year  before  any  of  the  fa£h  com- 
plained of  did  happen,  could  not,  either  in  juflicc  or  rea- 
fcn,  or  according  to  what  is  the  conflant  pradlice  between  ^^y 

»D  the  moft  refpeftable  powers,  be  feizeJ  or  ftopt  by 

^y  of  rcprilals. 

K  2  Thb 
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The  feveral  facls  which  are  particularly  m^ntiolicd 
above  are  fo  clearly  dated  and  proved  in  the  inclofed 
report,  that  I  (hall  not  repeat  the  particular  reafons  and 
authorities  allcdged  in  fupport  of  them,  and  injuftifica- 
tion  of  the  conduct  and  proceedings  in  queftion.  The 
king  is  perfuaded  that  thcfe  reafons  will  be  fufficient  z\h 
to  determine  the  judgment  of  all  impartial  people  in  the 
prefent  cafe. 

It  is  material  to  obferve  upon  this  fubjeft,  that  thi$ 
debt  on  Sikfia  was  contracted  by  the  late  emperor  Charles 
the  fixth,  who  engaged  not  only  to  fulfil  the  conditions 
exprefied  in  the  contraft,  but  even  to  give  the  creditors 
fuch  further  fecurity  as  they  might  afterwards  reafonably 
aflc.  7'his  condition  had  been  very  ill  performed  by  a 
transfer  of  the  debt,  which  had  put  it  in  the  power  of 
a  third  perfon  to  fu-ize  and  confifcate  it. 

"^  ou  will  not  be  furprifed,  fir,  that  in  an  affair  which 
has  fo  greatly  alarmed  the  whole  nation,  who  are  entitled 
to  that  protection  which  his  majefty  cannot  difpcnfe  with 
himfclf  from  granting,  the  king  has  taken  time  to  have 
things  examined  to  the  bottom,  and  that  his  majefty  finds 
himfclf  obliged,  by  the  fects,  to  adhere  to  the  jufticc  and 
legality  of  what  has  been  done  in  his  courts,  and  not  to 
admit  the  irregular  proceedings  which  have  been  carried 
on  clfcwhcre. 

The  late  war  furniflied  many  inilances  which  ought  to 
have  convinced  all  Europe  how  fcrupuloufly  the  courts 
here  do  juftice  upon  fuch  occafions.  They  did  not  even 
avail  themfclvcs  of  an  open  war  to  feize  or  detain  the  cf- 
fefts  of  the  enemy,  when  it  appeared  that  thcfe  cfFeib 
were  taken  wrongfully  before  the  war.  This  circum- 
ftance  muft  do  honour  to  their  proceedings ;  and  will,  at 
the  fame  time,  fliew,  that  it  was  as  little  neccflary  as 
proper  to  liave  recouri'e  elfcwhere  to  proceedings  entirdy 
new  and  unufual. 

The 
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The  king  is  fully  perfuaded  that  what  has  pafTed  at 
Berlin  has  been  occafioned,  fingly,  by  the  ill-grounded 
infonnations  which  his  Pruflian  niajefty  has  received  of 
thcfe  affiurs ;  and  does  not  at  all  doubt  but  that,  when  his 
PniiEan  majefty  fhall  fee  them  in  their  true  light,  his  na- 
tural di(pofition  to  juftice  and  equity  will  induce  him  imme- 
(fiately  to  re&ify  the  fteps  which  have  been  occafioned  by 
thofe  informations,  and  to  complete  the  payment  of  the  debt 
charged  on  the  Dutchy  of  Silefia,  according  to  his  engagc- 
picnts  for  that  purpofe. 

I  am,  with  much  confideration,  , 

S  I  R, 
Your  moft  obedient  humble  fervant, 

HOLLES   NEWCASTLE. 


Ta  tbe  KING'S  MOST  EXCELLENT  MJJESTr. 

MAY  IT  PLEASE  YOUR  MAJESTY, 

IN  obedience  to  your  majefty's  commands,  fignified  to 
ttsbjT  his  grace  the  duke  of  Newcaftle,  we  have  taken 
Ac  memorial,  fentence  of  the  Pruflian  commillioners,  .i.id 
lifts  marked  A.  and  B.  which  were  delivered  to  his  grace 
^ymonfieur  Michel),  the  Pruflian  fecreLiry  hcrt*,  on  the 
23d  of  November  laft;  and  alfo  the  printed  E^pificicn 
^s  Motifs^  &c.  which  was  dcliveiod  to  his  fc;race  tlic 
^3*  of  December  laft,  into  our  fcrious  conlivicration; 
^  we  have  dircftcd  the  proper  ofliccr  to  fcarch  the  re- 
giftcrs  of  the  court  of  admiralty,  and  inform  u<;  how  the 
njattcr  appeared  from  the  proceedings  there,  in  relation  to 
4e  cafes  mentioned  in  the  faid  liils  A.  and  E.  v.hich  he 
k^  accordingly  done. 

And  your  majefty  having  commanded  us  to  report  our 
^pillion  concerning  the  nature  and  rci^ularit)'  of  the  pro- 
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cccdings  under  the  Pruflian  commiiHon  mentioned  in  the 
(aid  memorial,  and  cf  the  claim  or  demand  pretended  to 
be  founded  thereupon,  and  how  far  the  feme  arc  confift- 
ent  with,  or  contrary  to,  the  law  of  nations,  and  any 
treaties  fubfifting  between  your  majefty  and  the  king  of 
Pruflia,  the  cftabliftied  rules  of  admiralty  jurifdidlion,  axxl 
the  laws  of  this  kingdom ; 

For  the  greater  pcrfpicuity,  we  beg  leave  to  fubmitour 
thoughts  upon  the  whole  matter  in  the  following  method: 

I  ft.  To  ftate  the  clear  cftablifhed  principles  of  law. 

2dly,  To  ftatc  the  faft. 

3dly,  To  apply  the  law  to  the  fadl. 

4thly,  To  obfervc  upon  the  qu  eft  ions,  rules  and  rea- 
foning  alledged  in  the  faid  memorial,  fen tence  of  the  Pruf- 
fian  comniifli oners,  and  Expofttion  des  Motifsj  &c.  which 
carry  appearances  of  objections  to  what  we  fhall  advance 
upi  :i  the  former  heads. 

First,  as  to  the  Law. 

When  two  powers  are  at  war,  they  have  a  right  to 
make  prizes  of  the  (hips,  goods,  and  efFefts  of  each  other 
upon  the  high  feas :  whatever  is  the  property  of  the  enemy 
may  be  acquired  by  capture  at  fca ;  but  the  property  of  2^ 
friend  cannot  be   taken,  provided  he  obferved  his  neu— — 
trality. 

Hence  the  law  of  nations  has  eftabliftied, 

Th^t  the  goods  of  an  enemy  on  board  the  fhip  of  -j 
friend  may  be  taken. 

That  the  lawful  goods  of  a  friend  on  board  the  fliip  ^d 
an  enemy  ought  to  be  reftcred. 

That  contraband  goods  going  to  the  enemy,  thou,  ^l 
the  property  of  a  friend,  may  be  taken  as  prize,  beca::«jfi 
fuppiying  tlie  enemy  with  what  enabLs  him  better  tc 
carry  on  the  war  is  a  departure  from  neutrality. 

By  the  maritime  law  of  nations  univerfally  and  inuTTie- 
morially  received,  there  is  an  eftablilhed  method  of    ^e 

termination 
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tenninadon,  whether  the  capture  be,  or  be  not,  lawful 
prize. 

Before  the  (hip  or  goods  can  be  difpofed  of  by  the 
captor^  there  muft  be  a  regular  judicial  proceeding  wherein 
boA  parties  may  be  heard,  and  condemnation  thereupon 
as  prize  in  a  court  of  admiralty,  judging  by  the  law  of 
nations  and  treaties. 

The  proper  and  regular  court  for  thefe  condemnations, 
is  the  court  of  that  ftate  to  whom  the  captor  belongs. 

The  evidence  to  acquit  or  condemn,  with  or  without 
cofts  or  damages,  muft,  in  the  firft  inftance,  come  merely 
from  die  (hip  taken,  viz.  the  papers  on  board,  and  tlie 
examination  on  oath  of  the  maftcr  and  other  principal  of- 
ficers; for  which  purpofc  there   arc  officers  of  admi- 
ralty in  all  die  confiderable  fea-ports  of  every  maritime 
power  at  war,  to  examine  the  captains  and  other  prin- 
cipal officers  of  every  fhip  brought  in  as  prize,  upon  ge- 
nera] and  impartial  interrogatories.    If  there  do  not  appear 
from  thence  ground  to  condemn  as  enemy's  property,  or 
contraband  goods  going  to  the  enemy,  there  muft  be  an 
acquittal ;  unlefs  from  the  aforefaid  evidence  the  property 
flttD  appear  fo  doubtful,  that  it  is  reafonable  to  go  into 
[       the  further  jproof  thereof. 

A  CLAIM  of  (hips  or  goods  muft  be  fupported  by  the 
oath  of  fomebody,  at  leaft  as  to  belief. 
i  The  law  of  nations  requires  good  faith ;  therefore  every 

fcip  muft  be  provided  with  complete  and  genuine  papers, 
^  the  mafter  at  leaft  fliould  be  privy  to  the  truth  of  the 
^&«^ion. 

To  enforce  thcfc  rules,  if  there  be  falfe  or  colourable 
Papers,  if  any  papers  be  thrown  overboard,  if  the  maftcr 
^  officers  examined  i«  prrcparatorio  ^rclUy  p:  jvar'LJ.tc, 
^f proper  fliip's  papers  are  not  on  board,  or  it  the  maftjr 
and  crew  cannot  fay  whether  the  ftiip  or  cargo  be  th*:  pro- 
P^  of  a  friend  or  enemy,  the  law  ot  nations  allc  .vn, 
^^cording  to  the  different  degrees  of  mifochaviour  or  fuf- 
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picion  arifing  from  the  fault  of  the  fhip  taken,  and  odier 
circumllanccs  of  the  cafe,  cofts  to  be  paid,  or  not  to  be 
received,  by  the  claimant  in  cafe  of  acquittal  and  reftitu- 
tion.  On  the  other  hand,  if  a  feizurc  is  made  without 
probable  caufc,  the  captor  is  adjudged  to  pay  cofts  and 
damages ;  for  which  purpofe  all  privateers  are  obliged  to 
give  Iccurity  for  their  good  behaviour ;  and  this  is  referred 
to,  and  exprefsly  ftipulated  by,  many  treaties  ♦. 

Though,  from  the  fliip's  papers,  and  the  preparatory 
examinations,  the  property  do  not  fufficiently  appear  to  be 
neutral,  the  claimant  is  often  indulged  with  time  to  fend 
over  affidavits  to  fupply  that  defect :  if  he  will  not  (hew 
the  property  by  fuflicicnt  affidavits  to  be  neutral,  it  is 
prefumed  to  belong  to  the  enemy.  Where  the  property 
appears  from  evidence  not  on  board  the  fliip,  the  captor 
is  juftified  in  bringing  her  in,  and  excufed  paying  cofts, 
becaufe  he  is  not  in  fault;  or,  according  to  the  circum- 
ftances  of  the  cafe,  may  be  juftly  entitled  to  receive  his 
cofts. 

If  the  fcntcnce  of  the  court  of  admiralty  is  thought  to 
be  erroneous,  there  is  in  every  maritime  country  a  fupe- 
rior  court  of  review,  confifting  of  the  moft  confiderable 
pcrfons,  to  which  the  parties,  v/ho  think  themfelves  ag- 
grieved, may  appeal  j  and  this  fuperior  court  judges  by 
the  fame  rule  v/nich  governs  the  court  of  admiralty,  viz^ 
the  law  of  nations,  and  the  treaties  fubfifting  with  th2»t 
neutral  pov/cr  v.iicfc  fubjcd  is  a  party  before  them. 

If  no  appeal  is  ofilTcd,  it  is  an  acknowledgement  of  the- 
jufticc  of  the  fcntence  by  the  parties  themfelves,  and 
conclufive, 

•  Trca:y  between  En-land  and  Holland,   17  Feb.  166S.  Art.  13.— 
Treaty  i  Dec.  idi^.  Art.  10. — Treaty  between  England  and  France 
St.   Ccrniains,  24111  of  Feb.  1677.  Art.  10. — Treaty  of  Commerce  a 
Ryfwick,  Sept.  20,  1697,   between   Frjnce  and   Holland,  Art.   30.— 
Treaty  of  C  mnwrce  at  Uirccht,  31  March  1713,   between  Great  Britai 
;ind  France,  Art.  29. 
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This  manner  of  trial  and  acQudication  is  fupporteJ, 
alluded  W,  and  enforced  by  many  treaties  •. 

In  this  method  all  captures  at  lea  were  tried,  during  the 
bft  war,  by  Great  Britain,  France,  and  Spain,  and  fub- 
mitCed  to  by  the  neutral  powers.  In  this  method,  by 
courts  of  admiralty  afting  according  to  the  law  of  na- 
ticos  and  pvticular  treaties,  all  captures  at  fea  have  immc- 
monaQy  been  judged  of  in  every  country  of  Europe.  Any 
Other  method  of  trial  would  be  tnanifellly  unjuft,  abfurd, 
and  impracticable. 

Though  the  law  of  nations  be  the  general  rule,  yet  it 
may,  by  mutual  agreement  bctv.-cen  two  pawcrs,  be  va- 
ried or  departed  from ;  and  wliere  there  is  an  aJteiation  or 
exccpti(»i  introduced  by  particular  treaties,  that  is  the  law 
between  the  parties  to  the  treaty ;  and  the  law  of  nations 

*  At  tppttn  with  rtfpcft  to  courls  oradmirjlly  adjudging  ihe  pnm 
Wkea  bj  thofe  cf  iheir  own  union,  and  witli  refpift  lo  ihe  wlIotlTeJ  to 
bcoinincd  m  tbofe  c»fM,  ftom  ihe  following  Tieatit)  i— Treaty  btcmen 
h^mi  aod  HoUuiri,  i-j  Feb.  i663.  An.  9  and  14.— Tniiy  1  Dec 
ltf4.Ait  II. — Treaty  ijth  of  Apfil  iMg.  Art.  11,  i]. — Trcair  be- 
■■MtEsghnd  and  Spain,  }j  Uiy  1667.  Art.  1%. — Treaty  of  Commerce 
■Kjlwiclc,  10 Sept.  1 6971  between  France  and  Holland.  An.  16  and  ;i. 
—TiB«j  between  England  and  I  ranee,  jNov.  1655.  Art.  17  and  iB.-— 
Twij  of  Commerce  between  England  and  Fiance  at  Si.  Gcimaiii'i, 
ijHvchteji.  Alt.  sand6.— Treaty  at  Sl.Cermain't,  =4>eb.  1677. 
An.  7. — Treaty  nf  Cominerce  between  Great  Eiit^in  and  France,  at 
Cmcht,  ]i  March  1713.  Art.  xE  and  j^,— Treaty  bciween  England 
«d  Ooniirfc,  19  Kov.  1669-  Art,  ij  and  34. — ll.inicthi,  who  wM 
prni.aiijcciilDr  10  the  fcinic  of  PiulTia,  and  held  in  the  ^rcateP.  cfteen], 
a  bii  Treaiift  Jf  Nnlti,s  ab  viHjran  vulu-  um  mi'ci-jo,  lamnUJii,  cap.  i. 
U.  1^  and  iS,  Ipciki  cf  this  method  of  trial. 

Wit*  nSf:€l  ;o  appeaU  or  retiewi,— from  Treaty  between  England 
WHoUand,  t  Dec.  1S74.  Art.  11,  »)  it  i>  tifjlaircd  by  Article  1.  of 
JteTiMy  at  Weilmir.lter,  6  Feb.  i7is-i6.~Trtaty  between  ^,n^:l^nd 
"•itantt,  at  St.  Cermain'1,14  Feb.  1677.  Art.  11, — Treaty  of  1.  oin- 
"■MatRjfarick,  10  Sept.  1697,  between  France  and  Hotlaiid,  Art.  33. 
~-TiBHy  of  Commerce  it  Utrecht,  31  March  iTrj,  between  Great 
^'■■Alnd  Fnoce,  Art.  31  aai  31,  and  oilier  Ttcatin. 
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only  governs  fo  far  as  it  is  not  derogated  from  by  die 
treaty. 

Thus  by  the  law  of  nations,  where  two  powers  arc  at 
war,  all  (hips  are  liable  to  be  Hopped  and  examined  to 
whom  they  belong,  an'^  whether  they  are  carrying  contra- 
band goods  to  the  tnomy ;  bdt  particular  treaties  have  en- 
joined a  lefs  degree  of  fjarch,  on  the  faith  of  producing 
folcmn  paiTports  and  formal  evidences  of  property  duly 
attefted. 

Particular  treaties  too  have  inverted  the  rule  of 
the  law  of  nations,  and  by  agreement  declared  the  goods 
of  a  friend  on  board  the  fhip  of  an  enemy  to  be  prize, 
and  the  goods  of  an  entn\y  on  board  the  fhip  of  ^  friend 
to  be  free,  ;is  appears  from  the  treaties  already  mentioned, 
and  many  others  ♦. 

So  likcwilj,  by  particular  treaties,  fomc  goods  re- 
puted contraband  by  the  law  of  nations  are  declared  to  be 
free. 

If  a  fubjc<5l  of  the  king  of  FruiTia  is  injured  by,  or  has 
a  demand  upon  any  pcrfon  here,  he  ought  to  apply  t(k 
your  majefty's  cciiris  of  jqflicc,  which  are  equally  open. 
and  indifftrrcnt  to  foreigner  or  native;  fo,  z^ice  verja^  if  a 
fubjedl  here  is  v/ro:igcd  by  a  perfon  living  in  the  dominioas 
of  his  Pruifian  majcfl-y,  he  ought  to  apply  for  redreis  I 
tile  king  of  Pru/Tia's  courts  of  juftice. 

If  the  matter  of  complaint  be  a  capture  at  fea  durin.g 
v/ar,  and  the  qucfrlon  relative  to  prize,  he  ought  to  appl.y 
to  the  judicatures  elbbliflicd  to  try  thefe  queftions. 

The  law  of  nations,  founded  upon  juftice,  equity, 
convenience,  and  the  reafon  of  the  thing,  and  confinxred 
byJongufagc,  doer  not  allow  ofreprifals,  except  in  cafe 
of  violeiit  injuries  directed  or  uipported  by  the  ftate,  and 

•  Particularly  hy  the  afortrild  Trfaty  between  England  and  Holland 
X  Dec  1674,  and  ihc  Trc-ty  cf  Utrtch:  between  Great  fritaio  wi 
France, 
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juftice  abfolutely  denied  in  re  mimme  dubia  by  all  the 
tribunals,  and  afterwards  by  the  prince  *. 

Where  the  judges  are  left  free,  and  give  fentence  ac- 
cording to  their  confcicnce,  though  it  fhould  be  erroneous, 
that  would  be  no  ground  for  reprifals.  Upon  doubtful 
^eftions  different  men  think  and  judge  differently;  and 
aD  a  friend  can  defire  is,  that  juftice  fhould  be  impartially 
adminiilered  to  him,  as  it  is  to  the  fubjedls  of  that  prince 
in  whde  courts  the  matter  is  tried* 

Secondly,  as  to  the  Fact. 

We  have  fubjoined  hereto  two  lifls  tallying  with  thofe 
marked  A.  and  B,  which  were  delivcreS  to  his  grace  the 
duke  of  Newcaflle  by  monf.  Michell,  with  the  (aid  me- 
morial, the  23d  of  November  laft ;  and  alfo  printed  at 
the  end  of  the  faid  Expofttion  des  Motifs^  kc.  from 
whence  it  will  appear,  that  as  to  the  lift  A.  which  con- 
tains 18  (hips  and  their  cargoes, 

« 

Ir  ever  taken  were  reftored  by  the  captors  thcmfelvcs,     4^ 
to  Ac  iatisfauSlion  of  the  Pruffians,  who  never  have  com- 
plained in  any  court  of  juftice  here. 

Was  reftored  by  fi:ntencc,  with  full  cofts  and  dama-     i. 
ps,  which  were  liquidated  at  2801I.  12s.  id.  ftcrling. 

Ships  were  reftored  by  fentence,  witli  freight,  for  fuch     3. 
of  die  goods  as  manifeftly  belonged  to  the  enemy,  and 
Were  condemned. 

Ships  were  reftored  by  fentence,  but  the  cargoes,  or     4. 
part  of  them,  condemned  as  prize  or  contraband,  and  are 
not  now  alledged  in  the  lifts  A.  or  B.  to  have  been  Pruilian 
property. 

•  Grotins  ie  Jurt  Belli  ae  Pacis^  lib.  3.  cap.  2.  (c€t.  4,  5. 

Treaty  between  Engbnd  and  Koland,  31  July  1667.' Art.  31.  Re« 
Prilah  (hail  not  be  granted  till  juiUce  has  been  demanded  according  to 
^ordioary  couife  of- law. 

Treaty  of  Commerce  at  Ryfwick,  20  Sept.  1697,  between  France  and 
Holland,  Art.  4.  Rtrprirals  (hall  not  he  {^ranted  but  on  manifed  denial 
<rf  juftice. 
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,  Ships  and  cargoes  were  rcftored  by  fentence,  but  Ae 
claimant  fubjefted  to  pay  cofts,  bccaufe,  from  the  fhip* 
papers  and  preparatory  examinations,  there  was  ground  to 
have  condemned,  and  the  reftitution  was  decrecxl  merely 
on  the  faith  of  aifidavits  afterwards  allowed. 

Ship  and  cargo  was  reftorcd  by  fentence  upon  an  ap- 
peal, but,  from  the  circumftances  of  the  capture,  without 
cofts  on  either  fide. 

There  need  no  obfcrvations  upon  this  lift.  As  to  the 
eight  cr.fcs  firft  above  mentioned,  there  cannot  be  the  co- 
lour of  complaint. 

As  to  the  four  next,  the  goods  miift  be  admitted  to 
have  been  rightly  condemned,  cither  as  enemy's  property 
or  contraband,  for  they  arc  not  now  mentioned  in  the  lifts 
A.  or  B. 

If  contraband,  the  fliip  could  have  neither  freight  nor 
cofts,  and  the  fentenccs  were  favourable  in  rcftoring  the 
fliips,  upon  prcfumption  that  the  owners  of  the  fliips  were 
not  acquainted  with  the  nature  of  the  cargo  or  the  ow- 
ners thereof.  If  enemy's  property,  the  ftiips  could  not  be 
entitled  to  freight,  becaufe  the  bills  of  lading  were  felfe, 
anvi  purported  the  property  to  belong  to  Pruflians. 

The  fhips  could  not  be  entitled  to  cofts,  becaufe  the 
cargoes,  or  part  of  them,  being  lawful  prize,  the  fliips 
Wure  rightly  brought  in. 

As  the  fix  remaining  ftiips  and  cargoes  were  reftored, 
the  only  qucftion  muft  be  upon  paying  or  not  receiving 
cofts,  vvhich  depends  upon  the  circumftances  of  the  cap- 
ture, the  fairnefs  of  the  fliip's  documents,  and  conduct  of 
her  crew;  and  neither  the  Pruflian  commi/Ii oners,  the 
faid  memorial,  or  faid  Expo/Ition  des  Motifs^  &c.  alledge 
a  fuigle  reaion  why,  upon  the  particular  circumftances  of 
;hcfc  cafes,  the  fcnteiices  were  wrong. 

As 
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As  to  the  lift  B. 

Evx&Y  (hip,  on  board  which  the  fubjeSs  of  Pritflla 
claim  Co  have  had  property,  was  bound  to  or  from  a  port 
of  the  enemy ;  and  many  of  them  appeared  to  be,  in  part, 
hden  with  the  goods  of  the  enemy,  either  under  their 
own  or  ii£iitious  names. 

In  every  inftance  where  it  is  fuggefted  that  any  part 
of  the  cargo  belonged  to  a  Pruilian  fubjecS,  though  his 
property  did  not  appear  from  the  (hip's  papers,  or  prepam- 
tory  examinations,  which  it  ought  to  have  done,  fufHcient 
time  was  indulged  to  that  Pruilian  fubjedl  to  make  an 
affidavit  that  tlie  property  was  bona  fide  in  him  \  and  the 
affidavit  of  the  party  himfelf  has  been  received  as  proof  of 
^e  property  of  the  PrufHan,  fo  as  to  intitle  Lim  to  refti- 
tution. 

Where  the  party  will  not  fwear  at  all,  or  fwears  eva- 
£vely,  it  is  plain  he  only  lends  his  name  to  cover  die  ene- 
my's property,  as  often  came  out  to  be  the  cafe  beyond 
ist,  poffibility  of  doubt. 

It  appears  by  a  letter  agth  of  May  and  9th  of  June, 
1/47,  from  monf.  Andrie  to  his  Pruilian  majcfty^  exhi- 
bited in  a  caufe,  and  certified  to  be  a  true  extract  by 
nooC  Michell  under  his  hand,  that  this  colourable  manner 
of  fcreening  the  goods  of  the  enemy  was  ilatcd  in  the  fol- 
lowingwords: 
**  Your  majefly's  fubjefts  ought  not  to  load  on  board 

*  neutral  (hips  any  goods  really  belonging  to  the  enemies 

*  of  England,  but  to  load  them  for  their  own  account, 

*  lAereby  they  may  fafely  fend  them  to  any  country  they 
«  Ihall  think  proper,  without  any  rifk.  Then,  if  privateers 
^  commit  any  damage  to  the  (hips  belonging  to  your 
*  noajefty's  fubje£is,  you  may  depend  on  full  juftice 
^  being  done  here,  as  in  all  the  like  cafes  hath  been 
•done." 

List 
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List  B.  contains  thirty-three  cafes. 

f  •  Two  of  them  never  came  before  a  court  of  ju 
in  England,  but  (if  taken)  were  reftored  by  the  i 
tors  themfelves,  to  the  entire  fatisfadlion  of  the  oww 

1$,  In  fixteen  of  them  the  goods  claimed  by  the  Pni 
fubjecls  appear  to  have  been  aftually  reftored,  by  fcnt€ 
to  the  matters  of  fliips  in  which  they  were  laden ;  an 
tile  cuftoms  of  the  fea  the  matter  is  in  the  place  of 
lader,  and  anfwerable  to  him. 

i^  In  fourteen  of  the  cafes  the  Pruflian  property  waj 
verified  by  the  fliip's  papers,  or  preparatory  exaininat 
or  claimant's  own  affidavit,  which  he  was  allowed  tin 
make. 

And  the  other  caufe,  with  rcfpeA  to  part  of  the  gi 
is  ttill  depending,  neither  party  having  moved  for  j 
ment*.  And  fo  confcious  were  the  claimants  diai 
court  of  admiralty  did  right,  there  is  not  an  appeal, 
fiDgle  inttance,  in  lift  B. }  and  but  one  in  lift  A. 

Thirdly,  to  apply  the  law  to  the  Fact. 

The  fixth  queftion  in  the  (aid  Expojition  des  A 
&c.  ttatcs  the  right  of  repriCils  to  be,  "  puifqu^on  I 
^  Ji  long  terns  denie  toute  la  jujlice-,  qu'ils  eUientfom 
•*  demander.* 

The  faid  memorial  founds  the  juttice  and  propric 
bis  Pruflian  majefty's  having  recourfe  to  repriials,  be 
his  fubjeds,  "  n'ont  pu  obtenir  jufqu'a  prefent  ir. 
"  jvftice  des  tribunaux  Jnglols  qu'ils  ont  reclamis  i 
*'  gouvernement  auqiiel  ils  cnt  porte  les  plalntes^^  A 
another  part  of  the  memorial  it  is  put,  "  apres 
in  vain  demande  des  reparations  de  ceux  qui  feuls  pd§t 
Us  faire. 

•  Ths  Pruflian  has  fir.cc  applied  for  judgment  on  the  29th  of  Jj 
-and  obuined  reilitucion* 
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The  contrary  of  all  which  is  manifeft  from  the  above 
ftate  and  lifts  hereto  annexecL 

In  fix  of  the  cafes  fpecified,  if  fuch  captures  ever  were 
made,  die  Pruffian  fubje£b  were  fo  well  (atisHed  with  the 
reftitudon  made  by  the  captors,  that  they  never  com- 
plained in  any  court  whatfoever  of  this  kingdom. 

The  reft  were  judged  of  by  a  court  of  admiralty,  the 
only  proper  court  to  decide  of  captures  at  fea,  both  with 
lefpcd  to  the  reftitution  and  the  damages  and  cods; 
ading  according  to  the  law  of  nations,  the  only  proper 
nile  to  decide  by;  and  juftice  has  been  done  by  the  court 
of  admiralty  fo  impartially,  that  all  the  (hips  alledged  in 
lift  A*  to  have  been  Pruffian  were  reftored,  and  all  the 
cargoes  mentioned  in  either  lift,  A.  or  B,  were  reftored, 
excepting  fifteen,  one  of  which  is  ftill  undetermined. 

And,  in  all  the  cafes  in  both  lifts,  jufticc  was  done  fo 
entirely  to  the  conviftion  of  the  private  confcience  of  the 
Pruffian  claimants,  that  they  have  acquiefced  under  the 
fentences  without  appealing,  except  in  one  fingle  inftance, 
where  the  part  of  the  fentence  complained  of  was  rcverfed ; 
Though  the  Pruffian  claimants  muft  know  that,  by 
die  law  of  nations,  they  ought  not  to  complain  to  their 
own  fovereign    till    injuftice   in   re  minimi  dubid   was 
finally  done  them,   paft  redrefs;  and  though  they  muft 
kaow  that  rule  of  the  law  of  nations  held  more  ftrongly 
upon  diis  occafion,  becaufe  the  property  of  prize  w^vs  given 
to  the  captors,  and  ought  therefore  to  be  litigated  witli 
4em.    The  Pruffian  who,  by  his  own  acquiclcencc,  fub- 
iittts  to  the  captors  having  the  prize,  cannot  afterwards 
wh  juftice  make  a  demand  upon  the  ftat  j.     If  the  fen- 
tcncc  was  wrong,  it  is  owing  to  tlie  fault  of  the  Pruffian 
that  it  was  not  redrefTed.     But  it  is  not  attempted  to  be 
ftcwn,  even  now,  that  thefe  fentences  were  unjuft  in  any 
part  of  them,  according  to  the  evidence  and  circumftances 
appearing  before  the  court  of  admiralty ;  and  that  is  the 

criterion. 

For 
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For  as  to  the  Pruflian  commiffion  to  examine  dfefc 
cades,  ex  parte^  upon  new  fuggeftions,  it  never  was  at- 
tempted in  any  country  of  the  world  before :  prize  or  not 
prize,  muft  be  determined  by  courts  of  admiralty  belong- 
ing to  the  power  whofe  fubjc(5h  make  the  capture.  Every 
foreign  prince  in  amity  has  a  right  to  demand  that  jufticc 
ihall  be  done  his  fubje£h  in  thefe  courts,  according  to 
the  law  of  nations,  or  particular  treaties,  where  any  are 
fubfifting*  If  in  re  7nim?ne  dubid  thefe  courts  proceed 
upon  foundations  dirediy  oppofite  to  the  law  of  nations, 
or  fubfifling  treaties,  tl^e  neutral  ftate  has  a  right  to 
complain  of  fuch  determination. 

But  there  never  was,  nor  never  can  be,  any  other 
equitable  method  of  trid.     All  the  maritime  nations  of 
Europe  have,  when  at  v/ar,  from  the  earlieft  times,  uni- 
formly proceeded  in  this  way,  with  the  approbation  of  all 
the  powers  at  peace.     Nay,  the  perfons  a£ling  under  this 
extraordinary  and  unheard-of  commiilion  from  his  Pruf- 
fian  majefty,  do  not  pretend  to  fay,  that  in  the  four  cafes- 
of  goods  condemned  here,  for  which  fatisfadion  is  de- 
manded in  lift  A.  the  property  really  belonged  to  PruiSaiR 
fubjedh;  but  tliey  profefs  to  proceed  upon  this  principle^ 
evidently  felfe,  tliat  though  thefe  cargoes  belonged  to  th^ 
enemy,  yet,  being  on  bonrd  any  neutral  fliip,  they  wer^r^ 
not  liable  to  enquiry,  feizure,  or  condemnation. 

Fourthly,  from  the  qucftions,  rules,  reafonings, and  mat>— 
ters  alledged  in  the  faid  memorial,  fentences  of  the  Pru^f^ 
fian  commiflioners,  and  Expofition  des  Motifs^  &c.  tL"R^ 
follov/ing  Propofitions  may  be  drawn  as  carrying  the  aj^— 
pearance  of  objections  to  what  has  been  above  laid  down  - 

First  Proposition. 

"  That    by  the   law   of  nations    the  goods   of    'StM^ 
^  enemy  cannot  be  taken  on  board  the  ihip  of  a  friei^  i 


^RUSSIAN   MEMORIAL,   CONCERNING  NEUTRAL  SHIPS.  I45 

<^  and  this  the  PruiSan  commiilioners  lay  down  as  the  bails 
**  of  all  they  have  pretended  to  do.'* 

Answer.  The  contrary  is  too  clear  to  admit  of  being 
diiputed.  It  may  be  proved  by  the  authorities  of  every 
writer  of  the  law  of  nations;  fome  of  different  countries 
are  referred  to  *.  It  may  be  proved  by  the  conftant  prac- 
tice, ancient  and  modern ;  but  the  general  rule  cannot  be 
more  ftrongly  proved  than  by  the  exception  which  parti- 
cular treaties  have  made  to  it  f . 

'  Second  Proposition. 

**  It  is  alledged  that  lord  Carteret,  in  1744,  by  two 
^*  verbal  declarations,  gave  affurances  in  your  majefty's 

•  II  Conftlaio  del  Mare,  cap.  273,  exprefsly  fays,  **  The  enemy*t 
goods,  found  on  board  a  friend's  fhip,  fhail  be  confifcated.**  And  (his  is 
a  book  of  great  authority. 

Grotims  d*  Jure  BtUi  ac  Pacts,  lib.  iti.  cap.  x,  Se^on  5,  numero  4, 
in  the  notes,  cites  this  pailage,  in  the  li  Cofif§lat0,  and  in  his  notes,  lib.  iii. 
cap.  6»  St£t,  6. 

Loccixitis  dt  yurt  Maritimo,  lib*  ii.  cap.  4,  Sed.  12. 

Toet  de  Jurt  Milttart,  cap.  5,  nu.  21. 

Heineccius,  the  learned  Pruflian  before  quoted,  de  Navlhus  ob  Fc^urmm 
vttharum  Mtruum  c§mmiffisf  cap.  2,  Sedl.  9.  is  clear  and  explicit  upon 
Uiis  point. 

Bynhrjhotek  ^afitMts  *Jur%i  Tublici^  lib. !.  cap.  14,  per  totum. 

Zwcb  (an  Eogiiihman}  in  his  book  de  Judicio  inter  Genies,  pars  2,  ScCk,  S, 
numero  6* 

Treaty  between  Great  Britain  and  Sweden,  23  0&,  1661.  Art.  12  and 
x'3  ;  Treaty  between  Great  Britain  and  Denmark,  19  Nov.  1669.  Arc.  2  ; 
and  the  Paflpoit  or  Certificate,  fettled  by  that  Treaty,  are  material  as  to 
this  point. 

f  Treaty  between  France  and  England,  24  Feb.  1677.  Art.  8. 

Treaty  of  Utrecht  between  France  and  England,  171 3.  Art.  17. 

Treaty  between  England  and  Holland,  17  Feb.  1668.  Art.  lo. 

Treaty  between  England  and  Holland,  i  Dec.  1674.  Art.  8. 

Treaty  between  England  and  Portugal,  10  July,  1654.  Art.  23. 

Treaty  between  France  and  the  States  General  at  Utrecht,  1 1  April, 
1713.  Art.  26. 

Vol.  I.  L  *^  name 
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«  name  diat  nothing  on  board  a  Pniffian  fliip  (hould  be 
"  fcized,  except  contraband ;  confequently,  that  all  efie&s 
"  not  contraband,  belonging  to  the  enemy,  (hould  be  free  ; 
"  and  that  thcfe  afluranccs  were  afterwards  confirmed 
"  in  writing  by  lord  Chefterficld,  the  5th  of  Januskry 
^  1747." 

Answer.  The  facl  makes  this  queftion  not  very  ma- 
terial, becaufc  there  are  but  four  inftances  in  lifts  A.  or 
B.  where  any  goods  on  board  a  Pruffian  fhip  have  been 
condemned ;  and  no  £itisfa<ftion  is  pretended  to  be  de- 
manded for  any  of  thofc  four  cargoes  in  lifts  A.  and  B. 
However,  it  m?y  be  proper  to  (hew  how  grouhdlefe  this 
pretence  is. 

Taking  the  words  alledged  to  have  been  &id  by  lord 
Carteret  as  tliey  arc  ftatcd,  they  do  not  warrant  the  infe- 
rences endeavoured  to  be  drawn  from  them.     They  im- 
port no  new  ftipulatioiv  different  from  the  law  of  nations^ 
,         but  exprefsly  profefs  to  treat  the  Pruflians  upon  the  (ame 
foot  widi    the  fubjeiSs  of  otlier  neutral    powers   under 
the  like  circumftances;  /.  e,  with  whom  there  was  no 
particular  treaty.     For  the  reference  to  neutral  powers 
cannot  be  uuderftood  to  communicate  the  terms  of  any 
particular  treaty.     It  is  not  fo  (aid.     The  treaties  with 
Holland,    Sweden,  RufTia,    Portugal,    Denmark,  &c.  all 
differ.     Who  can  fay  which  was  communicated  ?  There 
would  be  no  reciprocity :  the  king  of  PrufEa  does  not  agree 
to  be  bound  by  the  claufcs  to  which  other  powers  have,. 
by  their  refpcviiive  treaties,  agreed.     No  Prullian  goods 
on  board  an  enemy's  fhip  have  ever  been  condemned  here,, 
and  yet  th^y  ought,  if  the  treaties  with  Holland  were  to 
be  the  rule  ber.veen  Great  Britain  and  Prufliaj  nay,   if 
thefe  treaties  were  to  be  the  rule,  all  now  contended  for^ 
on  the  part   of  Pruffia,    is    clearly  wrong  ;  becaufe,  by 
treaty,  the  Dutch,  in  the  laft  refort,  arc  to  apply  to  die 
court  of  appeal  here. 
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Treaty  rf  JUiance  between  Great  Britain  and  Holland,  at 
Wcftminftcr,  the  6th  ofFc\y,  1715-16,  Article  IL 

"  WHEREAS  fome  difputes  have  happened  touching 
**  the  explanation  of  the  12th  article  of  the  treaty  marine 
"  in  1674,  it  is  agreed  and  concluded  for  deciding  any 
"  difficulty  upon  that  matter,  to  declare  by  tliefe  prefcnts, 
"  that  by  the  provifions  mentioned  in  the  (aid  article,  are 
*  meant  thofe  which  are  received  by  cuftom  in  Great 
"  Britain  and  the  United  Provinces,  and  always  have  been 
"  received,  which  have  been  granted,  and  always  are 
"  granted,  in  the  like  cafe,  to  the  inhabitants  of  the  faid 
"  countries,  and  to  every  foreign  nation." 

Lord  Carteret  is  faid  twice  to  have  refufed,  in  which 
moniieur  Andrie  acquiefces,  to  give  anything  in  writing, 
as  not  ufual  in  England. 

SuPFOSiifG  the  converiations  to  mean  no  more  tlian  a 
declaration  of  courfe  that  juAice  (hould  be  Jone  to  the 
Pruffians  in  like  manner  as  to  any  other  neutral  power  with 
whom  there  was  no  treaty,  there  was  no  occafion  for  in- 
ftruments  in  writing ;  becaufe  in  England  the  crown  never 
interferes  with  the  courfe  of  juftice.  No  order  or  intima- 
tion is  ever  given  to  any  judge.  Lord  Carteret  therefore 
knew  that  it  was  the  duty  of  the  court  of  admiralty  to  do 
equal  juftice,  and  that  they  would,  of  themfelvcs,  do  what 
he  faid  to  monfieur  Andrie. 

Had  it  been  intended,  by  agreement,  to  introduce  be- 
tween Pniffia  and  England  a  variation  in  any  particular 
from  the  law  of  nations,  and  confequently  a  new  rule  for 
the  court  of  admiralty  to  decide  by,  it  could  only  be  done 
by  a  folemn  treaty,  in  writing,  properly  authorifed  and 
authenticated.  The  memory  of  it  could  not  otherwife  be 
prefcrved ;  the  parties  interefted  and  the  courts  of  admi- 
ralty could  not  otherwife  take  notice  of  it. 

But  lord   Chcfterfield's  confirmation,   in  a  letter  of 
Ae  5th  of  January  1747,  being  relied  upon,  tlie  books 

La  of 
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of  the  fccretary's   office   have   been  fcarched,   and  tl 
letter  to  monfieur  Michell  is  found,  which  is  verbatim 
follows ; 

J  IFhitehall^  U  5  Jaiiv.  1747- 

"  MONS  lEURy 

"  ATANT  eu  rhonneur  de  recevolr  les  ordrei  du  royj 
*'  ce  qui  a^  fcrme  le  fujet  du  memoir e  que  vous  nfCav 
*'  remls  du  8  dc  ce  mois^  N.  S.  j^e  n'ai  pas  voulu  tara 
*^  a  vous  informer^  que  fa  mojejie^  pour  ne  rien  ometi 
*^  par  oil  elle  peut  temoigner  fes  attentions  envers  le  t 
*'  VGtre  7naitrcj  ne  fait  nulle  difficulte  de  declarer^  qu'e 
*'  n^ a  jamais  eu  P intention^  nl  ne  l^ aura  jamais j  de  donner 
"  tnoindre  empechement  a  la  navigation  des.fujets  Pruffie^ 
"  tant  quells  auront  fo'in  d*exercer  leur  commerce  d^une  m 
''  niere  Ucite^  et  conformement  a  Pancien  ufage  etabli  et  r 
*'  conjiu  parmi  Us  puijpmces  ncutres, 

*'  ^ie  fa  majefle  PruJJienne  ne  peut  pas  ignorer^  qu*ii 
''  a  dcs  traites  de  commerce  qui  fuhfi/lent  aSiuellenunt  C7ii 
'^  la   Grande  Bretagne  et  certaines  etats  neutreSj  et  qu*i 

moycn  des  engagemem  formellcment  contraries  de  part 

d' autre  par  ces  mimes  traites^  tout  ce  qui  regard:  t 
*'  ma  file  re  d^excrcer  h'ur  commerce  reciproquementj  a  h 
^^  fmalctnent  conjlate  et  regie. 

"  ^/rV«  mnne  terns  il  ne  paroit  point  quaucun  traite  a 
"  la  nature  fufiite  exijle  a  prcfcnt^  ou  a  jamais  exiflcytnti 
^^  fa  mnjefli  et  le  roy  de  P ruffe  y  mais  que  pourtant  cci 
*'  n" a  jamais  empeche  que  les  fujcts  Pruffiens  n^ayent  etifi 
''  vorises  par  P jingkterrcy  par  raport  a  leur  navigatioi 
^^  autant  que  les  autres  nations  neutres :  et  cela  etant^j 
*'  majefle  ne  prefuppcfe  pas^  que  Pidee  du  roy  votre  maiti 

fcroit  d*exiger  d\'lle  des  diflinfiicns^  encore  moins  des  fn 

fcrences^  enfaveur  de  fes  fujcts  a  cet  egard, 

^4e  de  plus  fa  majefle  Pruffienne    ejl   trop  eclair 

pour  ne  pas  connoitrcy  qu'il  y  a  des  loix  fixes  et  etabh 
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■  dans  ct  gnvemement.,  dmt  an  tu  peut  nullcment  i' ecarter; 

*  ft  fiu  s'il  arrivo'it  que  la  marine  Jiigluife  I'av'nal  de 
*^  fain  la  naindrt  injujlice  aux  fujtis  commer^ans  du  roy 

*  vttre  maitre,  tl  y  a  un  tribunal  iciy  /avoir,  la  hamc  cour 

*  it  Pamirauli,  a  laquclle  its  fitrouvent  en  droit  de  i'adrfjfer 
'^it  Je  porter  leurs  plaintes ;  ajpirh  d'avanct,  en  pareil 
*iasy  qu'tn  leur  y  rendra  hanne  juj}:ce;  lei  prtcedcs  juri^ 
"diqiui  de  ladiie  cour  etant  et  ayant  tie  de  lout  terns  hurt 
*tatteinte  et    irreprachables ;    timoin,  nambre  d'exembles, 

m  des  vPiJfeaux  neutres,  pris  illicilement^  onl  ite  rejlituct 

evit  fraix  et  dommagei  aux  proprietairts. 

"  Feici  tl  que  le  ray  m'a  erdotine  de  vous  repcndre  fur  le 

emtenu  de  voire  dit  memoire;  el  fa  majejle  ne  faureit  que 
fe  flatter,  qu'en  eenfequcnce  de  cc  que  jc  -jicm  d^avaucn; 
'  il  ne  rejiera  flut  rien  a  diftrer  au  roy  votre  maitre  rda- 
1  "  livement  a  Fobjet  dsnt  il  eji  qmjiion  ;  et  h  my  s'en  eroit 
^iautant  pluf  affuri,  qui!  cfl  pcrfuade  que  fu  mcjeffi 
" PraJJiennf  ne  voudroit  rien  d<mander  que  n:  fut  equi- 
"UtU. 

"  Manfieur, 

*'  Votre  tris  humble  y  ires 
"  Obcijj'ant fer-jitcur., 

''CHESTERFIELD." 


There  neeJ  no  obfervations ;  it  is  explicit,  ni;<j  In 
njtefe  terms  puts  PrulTia  upon  the  foot  of  other  nc'i::.;! 
pown  with  whom  tliere  was  no  lrca:y,  a:id  poiiits  out  the 
prc^iCT  way  cf  applying  for  rtJrcrs. 

The  verbal  declarations  made  by  lord  Carte;;;!  in  1 74 4, 
riiidi  are  (aid  to  have  been  confirmed  by  this  letter  fioni 
lorf  Chefteriield,  cannot  have  mtant  more  thtii  the  leii;r 
e^irtffes. 

Akd  it  is  marifeft  by  the  above  extract  from  monfieur 

Andrie'i  letter  to  his  Pruffian  majefty,  that  in  May  1747 

L  3  moiifieiir 
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monficur  Andrle  himfelf  underftood  that  goods  of 
enemy  taken  on  board  neutral  fhips  ought  to  be  c 
demncd  as  prize. 

It  is  evident,  from  authentic  afts,  that  the  fubje£l 
Pruffia  never  underftood  that  any  new  right  was  comi 
nicated  to  them. 

Before  the  year  1746  the  Pruflians  do  not  appe: 
have  openly  engaged  in  covering  the  enemy's  propert 

The  men  of  war  and  privateers  could  not  abftain  i 
captures  in  confcquence  of  lord  Carteret's  verbal  afluraj 
in  1744,  becaufe  they  never  were  nor  could  be  kno 
and  there  was  no  occafion  to  notify  them,  fuppofmg  t 
only  to  promife  impartial  juftice.  For  all  (hips  of 
were  bound  to  act,  and  courts  of  admiralty  to  judge^ 
cording  to  the  law  of  nations  and  treaties. 

Till  1746  the  PrufHan  documents  were,  a  certifi 
of  the  admiralty,  upon  the  oath  of  the  builder,  that 
fhip  was  Pruflian-built;  and  a  certificate  of  the^mir 
upon  the  oath  of  the  owner,  that  the  fhip  vras  Pru 
property. 

From  1746  the  Pruflians  engaged  In  the  gainful  p 
tice  of  covering  the  enemy's  goods,  but  were  at  a 
in  what  fhape  and  upon  what  pretences  it  might  befl 
done. 

On  board  the  fhip  the  Trols  Soeurs  was  found  a 
bearing  date  at  Stettin  the  6th  ofOdober  1746,  under 
royal  fcal  of  the  Pruflian  regency  of  Pomerania,&c,  alle 
ing  the  car^o,  which  was  fhip  timber,  bound  for  I 
I/Orici^t,  to  be  PrufTian  property,  and,  in  confequc 
thereof,  claiming  freedom  of  the  fhip. 

Claiming  freedom  to  the  fhip  from  the  propert 
the  cargo  being  quite  new,  the  proportion  was  afterw. 
rcverfed.     And  on  board  a  fhip  called  the  Jumeaux, 
found  a  pafs  bearing  date  at  Stettin  the  27th  of  June  i; 
under  the  royal  feal,  &c.  allcdging  the  fhip  to  be  Prul 

prop< 
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property,  and,  in  confequence  thereof,  claiming  freedom  to 
the  goods. 

But  this  pjfs  ^was  hot  folely  relied  on,  for  there  was 
alfo  found  on  board  the  fame  (hip  another  pafs,  bearing 
date  at  Stettin  the  14th  of  June  1747,  under  the  royal  feal, 
&c.  alledging  the  cargo  to  be  Pruflian  property. 

And  it  is  remarkable  that  the  oaths  upon  which  thefe 
palles  were  granted,  appeared  manifeftly  to  be  fklfe ;  and 
neither  of  the  cargoes  to  which  they  relate  are  now  fo 
much  as  alledged  to  have  been  Prui&an  property  in  faid 
liib  A«  or  B« 

It  being  mentioned  in  the  (aid  Expofttion  dcs  Motifs^  Scc» 
that  moaC  Michell,  in  September  1747,  made  verbal  re- 
preientations  to  lord  Chefterfield  in  refpedt  to  the  cargo 
taken  on  board  the  (aid  (hip  called  die  Trois  Soeurs,  which 
was  claimed  as  Prudian  property,  and  no  mention  being 
nude  in  lUh  A.  and  B.  of  the  faid  cargo,  we  directed  the 
proceedings  in  that  caufc  to  be  laid  before  us ;  where  it 
appe^  in  the  fuQeft  and  cleared  manner,  from  the  (hip- 
papers  and  depofttions,  diat  die  cargo  was  timber,  laden 
on  the  account  and  at  the  rifque  of  Frenchmen,  to  whom  it 
was  to  be  delivered  atPortL'Orient,  they  paying  freight  ac- 
cording to  charter-party  ;  tliat  the  Pruflian  claimant  was 
neither  freighter,  ladcr,  or  confignee ;  and  had  no  other 
intercft  or  concern  in  the  matter  than  to  lend  his  name 
and  confcience ;  for  he  fwore  that  the  cargo  was  his  pro- 
perty, and  laden  on  or  before  the  6th  of  Oc^lobcr  1746, 
and  yet  the  (hip  was  then  in  ballaft,  and  the  whole  of  the 
cargo  in  queftion  was  not  laden  before  May  1747. 
Several  other  Pruffian  claims  had,  in  like  manner, 

come  out  fo  clearly  to  be  merely  colourable,  that  monf. 

Andrie,  from  his  faid  letter  the  29th  of  May  and  gtli  of 

June  1 747,  appears  to  have  been  a(hamed  of  them. 
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Third  Proposition. 

*'  That  lord  Carteret,  in  his  faid  two  converfetions, 
"  fpecified,  in  your  majefty's  name,  what  goods  fhould  be 
**  deemed  contraband." 

Answer.  The  feft  makes  this  queftion  totally  imma- 
terial, bccaufe  no  goods  condemned  as  contraband,  or 
which  were  alledged  to  be  fo,  are  fo  much  as  now  fug- 
geftcd  to  have  been  Pruflian  property  in  the  faid  lifts  A. 
and  B. ;  and  therefore,  whether  as  enemy's  property  or 
contraband,  they  were  either  way  rightly  condemned ;  and, 
the  bills  of  lading  being  falfe,  the  fliips  could  not  be  en- 
titled to  freight. 

But  if  the  queftion  was  material,  the  verbal  declara- 
tions of  a  minifter  in  converfation  might  fliew  what  he 
thought  contraband  by  the  law  of  nations,  but  never  could 
be  underftood  to  be  equivalent  to  a  treaty  derogating  from, 
that  law. 

All  the  obfcrvations  upon  the  other  parts  of  thefe  verbal 
declarations  hold  equally  as  to  this. 

Fourth  Proposition. 

"  That  the  Britifti  miniftcrs  have  faid  that  thefe  quef- 
'*  tions  were  decided  according  to  the  laws  of  England." 

Answer.  They  muft  have  been  mifunderftood ;  for 
the  law  of  England  fays,  that  all  captures  at  fea,  as  prize. 
in  time  of  war,  muft  be  judged  of  in  a  court  of  admiralty, 
according  to  the  law  of  nations  and  particular  treaties^ 
where  there  are  any. 

There  never  exifted  a  cafe  where  a  court,  judging 
according  to  the  laws  of  England  only,  ever  took  cogni- 
zance of  prize. 

The  property  of  prizes  being  given  during  the  laft 
ivar  to  the  captors,  your  majefty  could  not  arbitrarily  re-, 

IcafJ 


TKUSSlAtt  MEMOKIAt,  CONCERNING  KEUTRAL  SHIPl, 

leafe  the  capture,  but  left  all  cafes  to  die  decifion  of  the 
proper  courts,  judging  by  the  law  of  nations  and  treaties 
where  there  were  aiiy ;  and  it  never  was  imagined  that 
Ae  property  of  a  foreign  fubjefl,  taken  as  prize  on  the 
high  fcas,  could  be  afFefled  by  laws  peculiar  to  England. 

Fifth  Propositiok. 
"  That  your  majefty  could  no  more  ere£l  tribunals  for 
"  trying  diefe  matters  than  the  Icing  of  Pni^ta." 

Answer.  Each  crown  has,  no  doubt,  an  equal  right 
to  erefl  admiralt)-  courts  for  the  trial  of  prizes  taken  by 
virtue  of  dieir  refpeftive  commiflions;  but  neither  has  a 
tight  to  try  the  prizes  taken  by  the  other,  or  to  reverie 
the  fentences  given  by  the  other's  tribunal.  The  only 
regular  method  of  rcflifying  their  errors  is,  by  appeal  to 
the  fuperior  court. 

This  is  the  clear  law  of  nations ;  and  by  this  method 
prizes  have  always  been  determined  in  evL-ry  other  mari- 
liriK  country  of  Europe  as  well  as  Enghnd. 

Sixth  Proposition. 
"  That  the  fea  is  free." 


Answer.  They  who  maintain  that  propofition  in  its 
utmoft  extent,  do  not  difpute  but  that  when  two  powers 
in  at  war  they  may  feize  the  eftecis  of  each  other  upon 
4e  high  feas,  and  on  board  the  ftiips  of  friends ;  therefore 
4a  controverfy  is  not  in  the  leaft  applicable  upon  the  pre- 
fatoccafion*, 

•  Thii  ippeart  from  Crotini  in  ihe  pifftsti  »btTe  ciieJ,  lib.  j. 
*9>  I,  led  ;.  no.  4.  in  hi*  note! ;  and  lib.  1,  cap.  (.  ftQ.  t.  in  hii 
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Seventh  Proposition. 

"  Great  Britain  iflued  rcprilals  againft  Spain, on  ac* 
"  count  of  captures  at  fea." 

Answer.  Thefc  captures  were  not  made  in  time  of 
war  with  any  power. 

They  were  not  judged  of  by  courts  of  admiralty,  ac- 
cording to  the  law  of  nations  and  treaties,  but  by  rules, 
which  were  themfelves  complained  of  in  revenue  courts ; 
the  damages  were  afterwards  admitted,  liquidated  at  a  cer-* 
tain  fum,  and  agreed  to  be  paid  by  a  convention,  i^ch 
was  not  performed  ;  therefore  repriCds  iiTued,  but  they 
were  general.  No  debts  due  here  to  Spaniards  were 
flopped ;  no  Spanifh  efFedls  here  were  feized  ^  ifdiich  leads 
to  one  obfervation  more. 

The  king  of  Pru/Tia  has  engaged  his  royal  word  to  pay 
the  Silefia  debt  to  private  men. 

It  is  negotiable,  and  many  parts  may  have  been  af* 
figned  to  the  fubjeQs  of  other  powers.  It  will  not  be  eafy 
to  find  an  inftancc  v/hcrc  a  prince  has  thought  fit  to  make 
repriCils  upon  a  debt  due  from  himfelf  to  private  men.  There 
is  a  cor;f"idencc  that  this  w^ill  not  be  d6ne.  A  private  man  lends 
money  to  a  prince  upon  the  faith  of  an  engagement  of 
honour,  becaufe  a  prince  cannot  be  compelled,  like  other 
men,  in  an  adverfe  u^y,  by  a  court  of  juftice.  So  fcrupu- 
loufly  did  England  France  and  Spain  adhere  to  this  public 
faith,  that  even  clurijig  the  war  they  fufFered  no  enquiry  to 
be  made  whether  any  part  of  the  public  debts  was  due  to 
fubjccts  of  the  enemy,  though  it  is  certain  many  Englifh 
had  money  in  the  French  funds,  and  many  French  had 
money  in  ours. 

This  loan  to  the  late  emperor  of  Germany,  Charl^ 
the  Vlth,  in  January  1734-5,  n-as  not  a  ftate  tranfa£bon, 
but  a  mere  private  contract  with  the  lenders,  who  advanced 
Jheir  money  upon  the  emperor's  obliging  himfelf,  his  heirs 
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and  pofterity,  to  repay  the  principal,  with  intereft,  at  the 
rate,  in  die  manner,  and  at  the  times  in  the  contradt  men-^ 
tioned,  without  any  delay,  demur,  dedudlion  or  abatement 
w^hatibever ;  and,  left  the  words  and  inftruments  made  ufe 
of  (hould  not  be  ftrong  enough,  he  promifes  to  fecure  the 
performance  of  his  contraft  in  and  by  fuch  other  inftru- 
ments, method,  manner,  form,  and  words,  as  ftiould  be 
moft  effedual  and  valid  to  bind  the  faid  emperor,  his  heirs, 
fuccellbrs  and  pofterity,  or  as  the  lenders  fliould  reafonably 
de/Ire. 

As  a  fpecific  real  fecurity,  he  mortgaged  his  revenues 
arliing  from  the  Duchies  of  Upper  and  Lower  Silefia  for 
pajonent  of  principal  and  intereft ;  and  the  whole  debt^ 
principal  and  intereft,  was  to  be  difcharged  iri  the  year 
J  745.  If  the  money  could  not  be  paid  out  of  the  revenues 
of  Silcfla,  the  emperor,  his  heirs  and  pofterity,  ftill  re- 
mained debtors,  and  were  bound  to  pay.  The  evidlion 
or  deftrui^on  of  a  thing  mortgaged,  does  notextinguifli 
the  debt  or  difcharge  the  debtor. 

Therefore  the  em prefs  queen,  without  the  confent  of 
the  lenders,  made  it  a  condition  of  her  yielding  the 
Duchies  of  Silefia  to  his  Pruflian  majefty,  that  he  ftiould 
ftand  in  the  place  of  thfe  late  emperor  in  rcfpeft  of  this 
debt. 

The  feventh  of  the  preliminary  articles  between  the 
queen  of  Hungary  and  the  king  of  Pruflia,  figned  at 
Breftau  the  nth  of  June  1742,  is  in  thefe  words  :  "  Sa 
**  nwjefti  le  rot  de  Prujfe  fe  charge  du  feul  payement  de  la 
^^  fomme  hypothequce  fur  la  S'tlefte^  aux  marc  hands  ylngiois^ 
^  ft  Ion  le  contrail  figne  a    Londres  le   ']?ne  de  Janvier 

"1734-5" 

This  ftipulatlon  is  confirmed  by  the  ninth  article  of  the 
treaty  between  their  faid  majcfties,  figned  at  Berlin  the 
JiSth  of  July  1742. 

Also  renewed  and  confirmed  by  the  fccond  article  of 
the  treaty  between  their  faid  majefties,  figned  at  Drcfden 
the  25th  of  December  1745. 

In 
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In  confideration  of  the  cmprds  queen's  ceffion,  his 
Pmifian  majefty  has  engaged  to  her  that  he  wiB  pay  diis 
money  felon  U  contraH^  and  confequently  has  bound  him- 
felf  to  ftand  in  the  place  of  the  late  emperor  in  refpeA  of 
this  money,  to  all  intents  and  purpofes. 

The  late  emperor  could  not  have  feized  this  money 
as  repri(als,  or  even  in  cafe  of  open  war  between  the  two 
nations,  becaufe  his  feith  was  en2;aged  to  pay  it  widiout 
any  delay,  demur,  deduction,  or  abatement  whatfbever. 
If  thefe  words  fliould  not  extend  to  all  poffible  cafes,  he 
hath  plighted  his  honour  to  bind  himfclf  by  any  odier  form 
of  words  more  effcdbially  to  pay  the  money ;  and  there- 
fore was  liable  at  any  time  to  be  called  upon  to  declare 
exprefsly  that  it  fnould  not  be  feized  as  repriials,  or  in 
cafe  of  war ;  which  is  very  commonly  expreflcd  when  fo* 
vereign  princes  or  ftates  borrow  money  from  foreigners. 
Therefore,  fuppofmg  for  a  moment  tliat  his  Pmifian  ma- 
jefty's  complaint  was  founded  in  juftice  and  the  law  of 
nations,  and  that  he  had  a  right  to  make  repriials  in  ge- 
neral, he  could  not,  confident  with  his  engagements  to 
the  emprcfs  queen,  feize  this  money  as  repriials,  Beiide, 
this  whole  debt,  according  to  the  contradl,  ought  to  have 
been  difcharged  in  1745.  It  fhould,  in  refpeS  of  the 
private  creditors,  in  juflice  and  equity,  be  confidered  as 
if  the  contract  had  been  performed ;  and  the  PruiEan 
complaints  do  not  begin  till  1746,  after  the  whole  debt 
ought  to  have  been  paid. 

Upon  this  principle  of  natural  juftice,  French  (hips 
and  eftc£ts  wrongfully  taken  after  the  Spanifti  war,  and 
before  the  French  war,  have,  during  the  heat  of  the  war 
with  France,  and  fmcc,  been  reftor^d  by  fcntence  of  your 
majefty's  courts  to  the  French  owners.  No  fuch  (hips 
or  efFedts  ever  were  attempted  to  be  confifcated  as  enemy's 
property  here  during  tlic  war ;  becaufe,  had  it  not  been 
for  the  wrong  firft  done,  thefe  efFe£b  would  not ,  have 
been  in  your  mrjcfly's  do;ninions.  So,  had  not  the  con- 
trail 
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tn&  been,  firft  broke  by  .non-payment  of  the  whole  loan 
in  1745)  this  money  would  not  have  been  in  his  Pruflian 
majefty's  hands. 

Your  majefty's  guaranty  of  thefe  treaties  is  entire,  and 
muft  therefore  depend  upon  the  fame  conditions  upon 
which  the  ceilion  was  nude  by  the  emprefs  queen. 

But  this  reafoning  is,  in  fome  meafure,  fuperfluous; 
becaufe,  if  die  making  any  reprifals  upon  this  occafion  be 
unjuftifiable,  which  we  apprehend  we  have  {hewn,  then 
it  is  not  difputed  but  that  the  non-payment  of  this  money 
would  be  a  breach  of  his  Pruflian  majefty's  engagements, 
and  a  renunciation,  on  his  part,  of  thofe  treaties. 

All  which  is  moft  humbly  fubmitted  to  your  majeft/s 
royal  wifdcm. 

Geo.  Lee. 
G.  Paul. 
D.  Ryder. 
W.  Murray. 
yanuary  18,  1753. 


Tranjlation  of  the  Earl  of  Chesterfield'j  Letter  to 

Monfieur  MiCHELL. 

SIR,  Whitehall^  January  ^^  1747-8. 

HAVING  had  the  honour  to  receive  the  king's  orders 

upon  Ac  fubje6t  of  the  memorial  which  you  delivered  to 

me  cm  the  8th  inftant,  N.  S.  I  would  not  delay  informing 

you  that  his  majefty,  in  order  to  omit  nothing  whereby 

he  may  (hew  his  attention  to  the  king  your  matter,  makes 

no  difficulty  in  declaring,  that  his  majefty  has  never  had, 

or  will  have,  any  intention  to  give  any  interruption  to  the 

navigation  of  the  Pruflian  fubjefts,  as  long  as  they  fhall 

take  care  to  carry  on  their  commerce  in  a  lawful  manner, 

and  conformably  to  the  ancient  ufage  as  eftabliflied  and 

acknowledged  amongft  neutral  powers. 

His 
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His  Pruffian  majefty  cannot  be  ignorant  that  there  arc 
treaties  of  commerce  adually  fubfifting  between  Great 
Britain  and  certain  neutral  ftates,  and  that  by  means  of 
the  engagements  formerly  contracted  on  each  fide'  by 
thofe  treaties,  every  thing  relating  to  the  maimer  of  reci- 
procally carrying  on  their  commerce  has  been  finally  fet- 
tled and  re^xiil^tcd. 

At  the  fame  time  it  does  not  appear  that  any  fuch 
treaty  exifts  at  prcfcnt,  or  ever  did  exift,  between  his 
majefty  and  the  king  of  Pruflia ;  neverthelefs  that  has  never 
hindered  the  Pruflian  fubje<Sls  being  favoured  by  England, 
with  refpecEt  to  their  navigation,  as  much  as  other  neutral 
nations:  and  his  majefty  does  not  fuppofe  that  the  king 
your  mafter  means  to  require  diftinftions  from  his  majefty, 
much  lefs  any  preferences,  in  favour  of  his  fubjeSs  in  this 
point. 

His  Pruffian  majefty  is  too  well  informed  not  to  know 
that  there  are  in  this  government  fixed  and  eftabliftied 
laws  which  cannot  be  departed  from ;  and  thaj  in  cafe 
any  Englllli  fliips  of  war  ftiould  commit  the  leaft  injuftice 
to  the  trading  fubjedls  of  the  king  your  mafter,  here  is  a 
tribunal,  viz,  the  high  court  of  admiralty,  where  they 
have  a  right  to  apply  and  make  their  complaints;  and 
they  may  be  previoufiy  afTured,  that  in  fuch  cafe  impartial 
juft ice  will  be  adminiftercd  to  them;  the  juridical  pro- 
ceedings of  the  faid  court  being,  and  having  ever  been 
unimpeached  and  irreproachable,  as  appears  by  niunerous 
examples  of  neutral  veffels  illegally  taken  having  been  re- 
ft ored  with  cofts  and  damages  to  the  proprietors. 

This  is  the  anfwer  the  king  has  ordered  me  to  give 
upon  the  contents  of  your  faid  memorial ;  and  his  ma- 
jefty cannot  but  flatter  himfelf  that,  in  confequence  hereof, 
the  king  your  matter's  defire  will  be  fiiUy  anfwered,  wiA 
relation  to  die  point  in  queftion ;  and  of  which  his  ma- 
jefty is  the  more  afl'ured,  as  he  is  perfuadcd  that  the  king 

of 
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of  Pruffia  would  not   require  any  thing  but  what  is 
equitable* 

I  am, 

,         With  much  confideration, 

S  I  R, 

Your  moft  obedient, 

And  moft  humble  fervant, 
CHESTERFIELD. 

^ranjlation  of  Mr.  Peter  Tra?aud*j  Declaration  of  his 
having  made  Satisfa£fion  to  the  Prussians  for  the 
Damage  received  by  the  Ship  St.  John,  No.  i6,  in  Lijl  A. 

IN  tbc  expofition  which  his  Pruffian  majefty  has  pub- 

lifhed  of  fuch  (hips  of  his  fubjedls  as  were  taken  by  the 

Engliih  in  the  laft  Avar,  I  have  obferved  in  the  lift  A« 

No.  16,  that  the  Ihip  St.  John,  John  Groffe  captain,  is 

therein  mentioned  as  having  received  fome  damages  to  the 

prejudice  of  the  Pruflian  owners.     As  the  feft  is  known 

to  me,  as  I  was  the  fole  owner  of  her  cargo^  I  do  hereby, 

as  fuch,  teftify  the  truth,  for  the  fatisfadion  of  all  whom 

it  may  concern ;  and  I  cannot  conceive  how  the  PruiTian 

fubje^  dare  demand  an  indemnification,  which  they  have 

already  more  than  received,  as  I  am  going  to  convince 

thcnu 

In  Ae  month  of  November  1 747,  I  ordered  the  faid 
(hip  to  be  freighted  at  Bourdeaux,  and  loaded  at  Lift)on 
with  1581  tons  of  white  wine.  On  the  ift  of  December 
following  that  {hip  put  out  to  fea.  On  the  1 1 th  of  the 
iaid  month  fhe  got  as  far  as  the  Downs,  where  fhe  was 
met  by  an  Englifh  privateer,  called  the  Prince  of  Orange, 
¥dio  ient  fix  of  his  men  on  board  the  Piuilian  (hip,  and 
had  the  Pruffian  pilot  brought  on  board  him,  with  the  (hip 
papers  and  documents,  in  order  to  their  being  examined. 
On  die  1 2th  of  die  £ud  month,  as  (he  lay  at  an  anchor,  a 

great 
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great  ftonn  arofe  from  the  W.  S.  W.  which  obliged  tho 
Pruflian  captain,  with  the  confent  of  his  crew  and  of  the  fix 
Engliftimcn  who  were  then  on  board  his  (hip,  to  cut  his 
cable  in  order  to  drive  ofr  to  fea.  The  (hip  got  afterwards 
into  Browerfliaven  Inlet  in  Holland,  on  the  15th  of  the 
faid  month  of  December,  without  any  other  damage  riian 
the  lofs  of  part  of  her  cable  and  of  an  anchor,  and  arrived 
at  Rotterdam  the  21ft  of  the  faid  month.  All  diis  is 
proved  by  the  declaration  of  both  the  captain  and  his  crew, 
made  on  the  4th  of  January  1748,  before  Jacob  Bremer, 
notary  public  in  Rotterdam,  and  afterwards  (worn  to  on 
the  6th  cf  the  faid  month  before  the  conuniffioners  of  thtf 
chamber  of  maritime  affairs. 

After  the  fhip  was  unloaded,  the  captain  gave  in  to 
me  his  account  for  grofs  average,  confifting  of  die  follow- 
ing articles : 

1.  For  the  lofs  of  his  cable  and  anchor. 

2.  For  the  maintaining,  during  eight  days,  the  fix 
men  who  had  been  put  on  board  his  (hip  by  the  Englifh 
privateer. 

3.  For  a  paflport  I  procured  for  him  from  the  Pruf- 
lian envoy  at  the  Hague,  which  coft  3  or  4  florins. 

I  PAID  him  for  my  Ibare  in  that  grofs  average  704  flo- 
rins, Holland  currency,  over  and  above  105  florins  which 
I  gave  captain  Grofle  as  a  prefcnt,  and  10  florins  10  fti- 
vers  I  gave  as  a  prefent  to  the  crew  of  his  (hip:  befide 
all  this,  it  coft  me  20  florins,  or  thereabouts,  in  England, 
which  meflrs.  Simond  (brothers)  had  difburfed  by  my 
order  for  the  Pruflian  pilot  who  remained  on  board  the 
privateer  after  tlie  ftorm  had  parted  them. 

Those  who  underftand  the  navigation  and  fitting  out 
of  fhips  muft  allow,    that  the  Pruflian  owners  will  find 
thcmfelves  more  than  reimburfed  for  all  their  preteniiom  - 
by  means  of  the  839  florins    10  ftivers,  Holland  ctir«— 
rency,  which  I  have  paid  them;   and  that  they  cannoU:: 
with  any  foundation,  make  any  other  demands. 
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All  4at  I  have  alledged  above,  can  be  verified  by  au- 
dientic  vouchers  (except  the  prefents  or  gratuities  to  the 
cstptain  and  his  crew,  amounting  to  115  florins  10  ftivers, 
for  which  I  took  no  receipt).  In  witnefe  whereof  I  have 
figned  this  prefent  declaration.     Rotterdam,  January  3CI, 

PETER    TRAPAUD,   jum 


List  of  all  the  Prussian  ships  taken  by  British 
armaments  at  sea,  during  the  last  war,  as 
well  those  detained  for  examination  only, 

AS  THOSE  JUDICIALLY  PROCEEDED  UPdK,  TOGETHER. 
"WITH  THE  JUDGMENTS  GIVEN  IN  THE  ADMIRALTY 
COURTS  OF  GREAT  BRITAIN  THEREUPON,  TALLYING 
WITH  HIS  PRUSSIAN  MAJLSTY's  LIST  MARKED  A. 

SbipSj  which  (if  taken)  were  rejlored  by  the  captors^  upon 
examnation^  without  either  party  applying  to  a  court  of 
juftice. 

La   I^rederique  Amitic,   Capitaine   Sprenger. La 

Catharine   Chriftine,  Capit.   Frederick    Berend. Le 

St.  Jean*,    Capit,  Jean  GroflTc. Le  Jeune  Tobie^ 

Capt.  Paul  Otto. 

Vot.L  M  Ships 

^  Oo  the  3d  of  February,  the  dake  of  Newcaf^le  rcceited  a  letter  from 
Bf.  Wolten»  hit  majefty'i  agent  at  Rotterdam,  ehdoiQDg  the  foUowio^ 
declaration  : 

"  DANS  rEzpofition  que  fa  majeft^  Pruflffnne  a  donr^  au  public 

• 

*  in  tailleaax  de  fei  fujets  pfi§  pai-  let  Anglois  Ham  la  demiere  Guerre^ 
^  ]*ii  retnarqu^  dant  lalifle  A.  No.  t6.  quele  navire  le  St.  JuM,  capitaine 
**  Jean  Orofle,  y  eft  noxxi  comme  ayant  i ecu  quelques  dommaget,  ao  preju' 
^*  ^ice  det  proprietairo  Piutfient.  Comme  le  fait  ni*eft  connu,  ayani 
^  H  Gcnl  propri^buit  d^  fa  cafsaifbny  je  vtux  th  cettc  qualit^  rendrt 

^  cemoi(ni^ 


|g2  DUKE  OF  NEWCASTLE'S  ANSWER  TO  THE 

Ships  and  goods  rejiored^  with  all  cofts  and  damages  attending 

the  capture. 

L'Anke  Elizabeth,  Capit.  Daniel  Schultz,  cofts  and 

damages,  280 il.  12s.  id. 

&hip$ 

•*  teinoignage  a  la  vcrit^,  pour  fervir  c^  il  appartlendra.  D*aIIkiin,  je 
•*  nc  puis  comprcnHre  comment  Ics  fujets  Pruflficns  ofcnt  donander  na 
*^  dedommagement  <{u'Ui  ont  deja  plus  que  recu,  comme  je  vais  \n  en 
•*  conTaincre. 

"  Daks   Ic  mois  dc  Novrmbrc  1747,  jc  fis  flatter  a  Bcrdeanx,  ct 
M  charger  a  Llbourne,  le  dit  navirt  avec  158^  tonneaoz  de  vin  blanc* 
**  Le  ler.  de  Dec.  fuivanr,  ce  navire  mit  en  mer.    Le  ri.  da  dit  mois,  11 
**  fe  trouva  a  la  hauteur  des  Dunes  ;   la  il  fut  rencootr^  par  le  eoriaire 
**  An^loisy  numire  Le  Prince  d'Orange,  qui  envoya  a  bord  dv  oavire 
**  Pruflienne  fix  hommes  de  fon  equipage,  et  fit  venar  a  ion  bord  le 
*<  pilotc  PiuiTien  avec  les  papien  de  mer,  pcur  en  faire  rczamen*    Le  S2. 
**  du  dit  mois,  etant  a  Tancre  T^us  les  Cingle^  il  s^deva  une  forieufc 
*<  tempcte  dc  la  part  d«  W.  S.  W.  qui  obligca  le  capitaioe  Prufficny  do 
<<  contentement  de  Ton  equipage,  ct  des  fix  Anglbii  pour  lori  daas  Ton 
•*  bord,  de  coupcr  Jc  cab!e  pour  g'^gncr  )a  mer.     Ce  navireentra  enfuite 
<(  dans  le  paiTagu  de  BrowLrihavc  en  Hollande,  le  i5e»  d^  dtt  moii  dc 
*'  Dccembre,  fans  avoir  eu  d'autre  dommare  que  la  perte  d''une  partie  de 
*<  fan  cable,  et  d'une  ancrc,  et  arriva  enfuite  a  Rotterdam  fe  lie.  da 
•^  fufdit  mois.     Tout  ceci  cl)  conflate  par  li  declaration  du  ctpitaiiie  el 
M  dc  fon  equipage,  palfee,  le  4  Janvier  174S,  pardevant  Jacob  Bremer, 
««  nctaire  public  dins  Rotterdam  ;  enfuite  ferroenf^r,  le  6c.  du  dit  moisy 
**  pardevant  le»  commiiTklres  it  la  chambre  de  la  marine.   - 

<^  Aprcs  que  le  navire  fut  dcchar^,  le  capiulne  me  fit  fovnur  fosi 
M  compte  d' Avarie  groffs,  dans  Icquel  il  portoit  les  trtick*  fuitaas  1 

•*  1.  Pour  la  perte  dc  fon  cable  ct  de  fon  ancre* 

"  2.  Pour  la  nourriiurc  dc  8  jours  a  6  hommes  qui  avoient^te  mis 
•*  par  le  ccrfairc  Anglois  fur  fon  bord. 

*«  3.  Pour  un  paflcport  qucjclui  fis  donncr  a  la  Haye  parPeHvoy^  dc 
•*  Piuflc,  qui  couta  3  a  4  florins. 

"  Je  lui  payai,  pour  ma  .portion,  dans  cettc  Avarle  grofib,  704  florias^ 
*'  argent  courant  d'Holiande,  en  outre  105  florins  dom  jc  fis  prefentau. 
•»  capitaine  GrolTe,  et  icfl.   icft.  auflTi   de  preient  aux   matelots  qui 
^«  compofoient  fon  equipage.     Outre  tout  ceci,  il  m'cu  a  cout^  2ofloru» 
•«  ou  environ,  en  Anglacrre,  pour  autani  q^uc  meOfti  Simond,  freresy^ 

«<  avoicsr 
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Ships  reftored  with  freight^  according  to  the  bills  of  ladings 
forfuch  goods  which  were  found  to  be  the  property  of  the 
enemy  J  and  condemned  as  prize* 

L'AiGLE  d'Or,  Capit.  Onne  Arends. La  Dorothea 

Sophie,  CapiL  Piere,  Kettelhuth.— — Les  Deux  Frercs, 
Capit  Aug.  Auguftinus. 

Ships  and  goods  refiored^  but  without  cofls^from  circum/ianc0€ 

ariftngfrom  the  cafe. 

Le  Petit  David,  Cap.  Michael  BugdahL 

Ships  and  cargoes  rejlored^paying  cofls. — In  thefe  cafes^it  either 
appeared^  that  thejhip  had  not  the  ufual  evidence  of  property^ 
according  to  the  cujlom  of  thefea  j  or  from  the  Jhip^papers^ 
cr  examination  of  the  crew^  there  appeared  jti/l  reafon  t9 
prefunu  the  cargo  to  belong  to  the  enemy ^  and  the  neuter 
claimant  declined  proving  his  property  by  Jlrt£l  legal 
evidence^  and  obtained  rejlitution  on  the  faith  of  his  own 
affidavit  \  and^  in  thefe  cafes^  courts  of  admiralty  have 
always  made  the  like  decrees. 

La  Dame  Juliene,  Capit.  Martin  Preft.— Le  Frederick 
IL  Roy  de  Pruffe,  Capit.  Chretien  Schultz. — Le  Vaiflcau 

<<  avoient  dsboutf^  par  moti  ordre  pour  le  pilote  Prudien  qui  etoit  reil^  \ 
*<  bcrd  da  corfaire,  lorfqae  la  tempite  les  fepara. 

**  Ctux  qui  fe  coonoiflent  en  navigation  ec  en  armament  de  navire,  ne 
<*  pourront  difconvenir,  que  les   proprictaires  Prufliens  fe  crouvent,  att 
•t  moyen  de  ^396.  lofl.  courans  d'Hollanrfe,  que  je  tear  ai  pay^s,  plus 
*<  que  rembourfi^i  de  toutei   leurs    pretenfions  ;  et   i^ili  peuvent,  avec 
'*  quelque  fondement,  en  demander  d'autres. 

••    Tout  cc  que  j'avance  ci-deflus  peut  fe  verifier  par  des  plecet 

^*  amhentiques  (a  la  referve  des  prefents,  ou  gratifications,  au  capitaiaeoti 

*•   a  fon  equipage,  montane  a  i  i5fl.  10ft.  dtot  je  n*ai  pas  rctir^  de  quit*  ' 

*«  tjnce);  en  vertu  dequoij'ai  figi:^  Uprefente  declaration.     Rocterdan^ 

••  cc  30  Janvier  1753, 

PIERRE  TRAPAUD,  ls  jivki, 

Ths  above  declaration  wai  figoed  In  my  prefence^  and  the  original 
▼cachers  quoted  in  the  fame  have  been  produced  to  roe.    Wltoeft  m/ 

kand  and  feal.-—^RotKrdam,  January  the  30tb,  17  5  V 

R.  WOLTBRS.    (US.) 

Ma  au 


■«^^  ._. 
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au  bon  Vent.  Capit.  Michel  Jurianfen. — La  Daageroud, 
Capit.  Martin  Sperwicn. — Les  Deux  Freres,  Capit.  Jon 
HaUcn. 

CargdfS^  or  part  of  them,  condemned  as  contraband^  and  not 
nr.v  a  Hedged^  in  It/i  A.  or  B.  to  have  been  P  ruffian  pro^ 
pertyy  and  therefore  were  certainly  prize  of  war. 

Les  JumeaUx,  Capk.  Kruth. — Le  Soleil  D'Ot,  Capit, 
Jacob  Ridder.— Le  Frederick  IL  Roy  de  Pruffe^  Capit. 
Chretien  Schultz.— Le  Jeune  Andre,  Capit;  Henri 
Barckhorn. 

Appeal  from  the  Admiralty  Decrees. 
Le  Petit  David,  Cap.  Micheal  Bugdahl. 

LIST  OF  ALL  fHE  I^EUTRAL  SHIPS  TAKEN  BY  BRI- 
TISH <iHIP3  DURING  THE  LAST  WAR,  IN  WHOSE 
CARGOES  THE  SUBJECTS  OF  PRUSSIA  CLAIM  TO 
HAVE  BEEN  INTERESTED  J  TOGETHER  WITH  THE 
JUDGMENTS  GIVEN  BY  HIS  BRITANNICK  MAJESTY^S 
COURTS  OF  ADMIRALTY  THEREUPON,  TALLYING 
WITH  HIS  PRUSSIAN  MAJESTY'S  LIST  MARKED  B. 

La  Cecilc,  from  Cette  to  Altena,  fliip  and  cargo  xt^ 
llored. 

Le  Nahring,  from  Rochelle  to  Bourdeaux,  ditto. 

Le  Dcmoifelle  Jcane,  from  Hambourg  to  Cadiz,  ditto. 

Le  Carlfhavener  Wciflt,  from  Hamboarg  to  Cadiz,  ditto. 

L'Akne  Elizabeth,  from  Hambourg  to  Cadiz,  fliip  rc- 
ftorcd,  and  cargo  part  reftored. 

Le  Guftavc  Prince  Royal,  from  HanAourg  to  Cadiz, 
oltto. 

Le  Jeune  Benjamin,  from  Hambourg  to  Cadiz,  dittOr 

Le  Prince  Fredericky  from  Hambourg  to  Bilboa 
Bayonne,  (hip  and  cargo  reftored. 


»•«. 
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Le  Marie  Jofcph,  from  Hambourg  to  Cadiz^  ditto. 

L'UnioNj  from  Bourdeaux  to  Hambourg>  fhip  reftored, 
and  cargo  part  reftorcd. 

Le  Neptune,  from  Nantsto  Hambourg,  (hip  and  cargo 
reftorcd. 

Le  St  Paul  ♦,  from  Nants  to  Hambourg,  ditto. 

La  Couronne,  from  Nants  to  Hambourg,  ditto. 

La  Demoifelle  Catherine,  from  Rochelle  to  Akena,  fliip 
reftored,  and  cargo  part  reftored. 

La  Concorde,  from  Rochelle  to  Hambourg,  ditto. 

La  Feaune,  from  Charante  to  Hambourg,  ditto. 

L'Amitie,  from  Rochelle  to  Hambourg,  ditto. 

Le  Jeune  Prince  Chretien,  from  MarfeiDes  to  Ham- 
bourg,  ditto. 

La  Dem.  Marguerite,  from  Bourdeaux  to  Hambourg, 
ditto. 

IjE  Roxicr,  from  Bourdeaux  to  Hambourg,  ditto. 

La  Marie  Sophie,  from  Rochelle  to  Hambourg,  ditta 

L*AnN£  Sophie,  from  Bourdeaux  to  Koninglbcrg. 

Le  Hop  de  Danzig,  from  Bourdeaux  to  Dantzicic,  (hip 
reftored,  and  cargo  part  reftorcd. 

Le  Jeunc  Jeane,  de  Peterfl)ourg,  from  Bourdeaux  to 
Hambourg,  ditto. 

Le  Gregor  ct  de  Breme,  from  Bourdeaux  to  Hambourg, 
ditto. 

La  Jeunc  Catherine,  from  Bourdeaux  to  Hambourg, 

ditto, 

Les  Six  Soeurs,  de  Lubeck,  from  Bourdeaux  to  Lubeck, 

ditto. 

La  Ste«  Anne,  de  Hambourg,  from  Bourdeaux  to 
Hambourg,  ditto. 

Le  Jeune  Eldcrt,  de  Hambourg,  from  Roan  to  Ham- 
bourg, ditto, 

.  *  On  the  X9th  of  January,  affidavlti  were  exhibited  in  the  court  of 
iHmiralty,  and  fcntence  pray«d  on  the  part  of  the  Pruifun  ciaimaat,  and 
the  (cod)  were  decreed  to  be  reftored. 

M  3  Li 
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Le  Jufte  Henri,  de  Hambourg,  from  Bourdeaux  tQ 
Hambourg,  ditto. 
L'Elizabeth,  from  Hambourgto  Bourdeaux,  ditto. 
La   Demoifellc   Claire,    from    Hambourg    to  Roan| 

ditto. 

L*Adoli^h  Frederic,  from  MarfeiUes  to  Haaiboux;g^ 

diUo. 


l$0. 


No.  VI. 

KING  JAME^S  THE  FIRST  having  hy  letters 

Juitent  granted  to  one  Michell  the  office  of  making  out  JVrits 

of  Superledeas    in   the   Common  Pleas^    the  Prothonotary^ 

'Browiilow,  brought  an  Jffife  in  the  King*s  Bench  in  i^-  Ja, 

/«  try  the  right  to  that  office  with  the  Patentee^  claiming  the 

appointment  as  a  member  and  part  of  his  office  of  Pro^ 

tbonotary^     Upon  this  there  iffued  a  Writ  direSfed  to  the 

Juftices,  commanding  them  not  to  proceed  in  the  Affife^  Rege 

Inccmfulto,     The  legality  of  this  IVrit  was  contejied  hy  the 

Plaintiff' in  the  Affife ;  and  this  point  was  argued  by  Harris, 

Hutton,  and  Richardfon,  ferjeants^  for  the  Plaintiffs  and 

CYnhomCy  Jerjeant^  and  Yelverton,  folicitor  general^  for  the 

Crown.     It  appears^  that  Sir  Francis  Bacon,  the  attorney 

general^was  to  have  argued  on  a  further  day  for  the  Crown^ 

but  the  matter  was  in  the  mean  time  compromifed \  Michell 

tvasjtjuom  into  bis  office  \  and  the  King^  as  we  ate  told^  granted  a 

privy  feal,  by  which  he  relinquifhed  all  claim  to  grant  in  future 

any  of  die  other  members  of  the  offices  in  the  Common  Pleas. 

The  following  Argument  is  now  given  as  the  one  com- 

pofed  by  Sir  Francis  Bacon,  but  which^  for  the  above  rea» 

fm^  was  never  delivered^     It  mujl  be  confeffed  this  piece 

has  externally  no  other  evidence  of  being  the  produEiion  of 

that  diftinguijhed  perfinage^  than  that  it  is  afcribed  to  him 

in  the  manufcript  from  whence  it  is  now^  for  the  firfl  time^ 

printed 't  but  that  it  bears  internal  evidence  of  coming  from  his 

pen^  it  is  prefumed  the  reader  can  have  no  doubt  qn  the 

perufal  of  it. 

The  claim  to  appoint  to  this  office  had  been  made  by  the 

Crswn  in  the  preceding  reign  ;  for  we  find  in  the  29.  Eliz. 

the  Prothonotary  brought  an  Affife  againji  the  Patentee  \  and 

^hat  upon  a  JVtit  Dc  Regina  Inconfulta  being  tendered  a?id 

^^gued^  as  on  the  prefent  occafton^  it  was  held  by  the  Juftices 

^f  the  Common  Pleas,  that  the  patent  was  void;  for  the 

^^king  out  If^rits  of  Superftdczs  was  part  of  the  profit  of  the 

Prothonotary' s  office^  of  which  he  could  not  be  diffeifed  hy  the 

King's  patent,  Moore,  842.  3.  Bulftrode,  82.   i.  Roll,  188^ 

^06.  288, 
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HIS  cafe  hath  been  well  handled  on  the  o^er  fide, 
if  that  may  be  (aid  to  be  handled  which,  in  the 
chief  points,  is  fcarccly  touched;  neither  do  I  impute 
that  to  mr.  Croke,  that  argued  ;  who  I  know  is  learned, 
^d  hath  taken  a  gre^t  deal  of  pains  \  but  ex  mbilo  nihil  fit^ 
the  fault  was  in  the  ftu(F,  not  in  the  workman:  yet  ^s  I 
muft  fay,  that  it  is  a  ftrange  form  of  proof  to  put  a  number 
of  cafes  where  this  writ  hath  been  obeyed,  which  is  dire£ily 
agaiiift  you;  and  then  to  fw'ign  to  yourfelf  what  was  the 
^  reafon  v\  hy  it  was  obeyed,  and  to  go  on  and  imagine  that 

if  it  had  bc;;n  thus  and  thus  it  would  not  have  been  obeyed. 
Sir,  the  ftory  is  good;  but  your  poetry  why  it  was  done« 
and  what  fliould  have  been  done  if  the  cafe  had  differed, 
therein  you  cIo  but  pleafe  yourfelf;  it  will  never  move  the 
court  at  all. 

Now  I  fhall  anfwer  you  fo  fully,  as  neither  reafi^n  nor 
authority,  which  you  have  made  and  alledged,  fhall  pafi. 
But  iirft  I  will  confirm  the  truth  of  Lhat  I  hold,  and  inci- 
dently  in  the  proper  place  confute  and  encounter  every  ob- 
jcdion  that  hath  been  or  can  be  made ;  for,  return  eft  judex 
Jul  et  cbliqui. 
The  writ  of  My  lorJ>,  this  writ  d;:  non  procedendo  ad  affifarr^  rege  in^ 

ngc  inconjulto.  ^^^f^^^^i  ^^  in  its  nature  a  mere  ftone  of  the  king  s  inheri- 
tance, and  as  a  hedge  about  his  vineyard  ;  and  therefore  it 
is  good  to  take  tlie  oracle  of  the  vvifc  man  againft  altera- 
tions (qui  vclvit  lapldem  revertetfuper  eum ;  ei  qui  tolUtfepen^ 
turn  mordehltfsrp:n:)  ;  he  that  removes  a  ilone,  it  will  turn 
uponhiin  a.idcriilh  him  ;  aiio  he  that  takes  av^-ay  an  hedgc,^ 
a  f,r-:cnt  bred  in  Lhat  hedge  fnall  bite  hiin.     But  I  littler 

doub^" 
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doubt  by  the  help  of  this  court,  that  this  ftone  (hall 
main  in  the  ancient  term  and  bound,  and  that  the  hedge 
^md  Hence  £haU  continue  in  full  repair. 

But  as  the  court  laid  at  die  firft  truly,  that  this  writ   '^  «nt5q«1tf 

MM  worth  of 

is  not  new.  To  I  fay  again  that  die  di(aIlowance  of  this  writ  ^  wt^f. 
ihould  be  new;  for  I  will  maintain  this  univerfal  negative^ 
diat  dice  the  law  was  law,  this  writ  was  never  difallowed| 
hat  In  die  excepted  cafe  of  an  a£l  of  parliament.  Ever- 
more  it  hath  dofed,  not  the  judges  moudis,  but  that  fome^- 
times  they  have  fpoken  in  it,  but  ever  their  hands,  that  they 
never  proceeded  till  they  had  leave  5  therefore  if  that  (hould 
be  done  which  was  never  done,  it  muft  be  either  in 

The  King's  Counfel,  die  Court,  or,  the  Matter  itf.lf. 

V OK  the  Hn^s  counfel^  we  are  the  king's  poor  fervants, 
I     but  yet  we  fliall  be  able  fo  to  carry  the  Jcing's  bufiuelsi  as 
it  fhall  not  die  in  our  hands. 

For  the  courts  it  is  our  ftrength ;  they  are  fworn  to  the 
king's  rights  and  regalities,  and  if  we  fhould  fail  they 
(ix  offido)  ought  to  fupply ;  much  more  will  they  aid  uSy 
wc  fiuling  not.  The  judges  of  the  bnd  as  they  are  the 
principal  inftruments  of  obedience  towards  the  king  in 
others,  (b  have  they  ever  been  principal  examples  of  obedi- 
ence to  the  king  in  ♦^hemfelves,  The  twelve  judges  may 
l>e  compared  to  the  twelve  lions  fupporting  Solomon's 
^r<me;  in  diat  kind  is  their  ftoutnefs  to  be  ihewii,  as  it 
^th  been  now  of  late  in  a  great  bufinefs  to  their  great 
*^ooour,  and  therefore  in  0ie  cpyrt  I  am  fure  the  let  will 
«otbe. 

It  refts  then  only  that  it  mud  be  in  the  matter ;  and 
.Ais  now  fliall  be  my  labour  to  make  plain,  that  in  the 
''latter  1^  cannot  be  j  wherein,  my  lord  and  the  reft,  if  / 
f^ve  thought  no  pains  too  much,  I  h^kQch^^you  think  no 
^^^too^ng. 

The 
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Foor  caofcs.  The  pwofs  that  I  will  deduce  fliall  be  from  four  caufes 

of  this  writ,  for  tiiey  of  all  other  places  of  argument  we 
the  ftrongeli,  like  to  a  fortitication  froman  higher  ground; 
for  all  otiicr  pliccs,  ab  eJ/liUis^  ah  aeljun^is^  aftmiliy  isfc, 
they  arc  but  from  flats  and  even  grounds  ;  but  the  argu- 
nacut  from  the  caufes  are  a  pranothribusy  as  from  the 
chlcfcfl  CQmni;^ding  ground. 

I  WILL  therefore  open  unto  you,  (irft,  the  cfid  of  thb 
^rit,  the  cfEcicnt  of  it,  the  matter  of  it,  and  the  form  of 
it;  and  out  of  all  thcfe  I  will  prove  mod:  dearly  the  prcTent 
cafe.  Which  parts  before  I  deduce,  I  will  ^ivc  you  at 
the  iirft  entrance  a  form  or  abftrad):  of  them  all  four,  tfaat^ 
forcthinking  what  you  fliall  hear,  die  proof  may  ftrikc 
upon  your  minds  as  prepared. 

r.  The  emf*  Th£  end  of  this  matter  is  no  other  than  the  jufteft 

tiling  in  the  world,  to  prevent  and  provide  tb^  the  king's 
rights  be  not  qucliiioncd  or  prejudged  in  fiiils  between 
common  pcrfons,  the  king  not  being  made  party,  bjit  diat 
the  impleading  and  dlfcuiTing  of  the  (ame  be  in  the  proper 
linty  court,  or  courfe. 

^•Tiiec/ncicnt,         I'hk  c\"?icicnt  cf  tVils  writ  is  that  (ame  prtmogenita pars 

Ir^is  wiiich  wc  cr.ll  the  kind's  prerogative;  and,  namely, 
that  branch  of  it  v,h\c\\  is  the  kino's  prerogative  in  fuits; 
for  the  coninKHi  law  of  Lii^^laiid  (which  is  an  old  (ervant  of 
tiie  crcAvn)  as  it  ciuL-rtalucth  his  majefty  well  and  nobly 
wh;.TcfoeveritniectcLii  hi;:i,  in  the  very  region  and  element 
of  law,  which  is  his  juclici.U  courts  and  fuits,  it  welcomett) 
biin  with  a  numb;:!r  o'i  wortliy  prerogatives  agreeable  to 
nioniirchy,  ana  yet  agrcjivjlc  ti)  jiidice. 

J.  The  maucr.        'i'ln:  iiiiiitcr  of  ihis  v/rlt  is  always  lofs  and  damage  to  the 

kiivi,  or  poiTibility  cf  lo:->  and  damai_^e  ;  wherein  the  lawii 
prt.viiLnt,  that  it  dolh  not  fo  look  to  the  prepjnt  lo6  of  tic 
kin;,^,  as  i:  forgetteth  future,;  nor  folook  to  direct  lofs,  as  it 
forg'jttLth  lolTcs  collateral,  or  by  cjnfcqucnce  ;  but  is  (as I 
laid  at  fj-fr),  by  means  of  this  writ,  as  a  firm  and  pdftft 
hedge    or   wall    round   about   every   fide    of  the  king's 

inheritances 
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inheritanm  and  rights  ;  and  ^refore  I  (ay,  as  I  have 
often  £iid^  diat  Hampton-court,  or  Windfor-cafUe,  is  not  £b 
vahiaUe  id  the  king  as  this  writ. 

-  Tbji  ywit  hath  two  parts,  the  certificate  or  recital  of  the 

lung*s  title  called  in  queftipn,  and  the  precept  or  mandative 

■|KUti  both  which  I  will  maintain  to  be   fuiEcient,  and 

.warianled  by  law :  but  this  part,  concerning  the  form  of  the 

mrk^  induce^  quefiion  of  matter  precedent  and   matter 

^ihfequeot    The  matter  precedent  is  die  king's  title ;  the 

imtter  fubfequent  is  the  court's  obedience  ^  of  both  which  alfo 

it  is  neceflary  to  fpeak :  upon  which  parts,  when  you  have 

^   heard  ipie,  I  ho|>e  to  leave  the  court  without  all  fcruple,  and 

,|ully  fortified,  not  only  in  the  matter,  but  in  myfelf,  that  I 

Sfot  not  ofGcioufly  in  this  cafe,  or  as  a  man  that  would 

majtt  any  tlui^  good,  but  with  fcience  and  con^icnce,  and 

fuxording  to  tlvtf  I  re^  ^d  find. 

For  ffae  firft  part  therefore,  which. is  the  final  caufe  for   ift  The  col. 

^ttich  this  writ  by  law  is  deviied  and  ordained,  I  will  fcf 

Iprth  unto  you  four  things ; 

•  First,  I  will  dear  an  error,  or  remove  a  miftaking, 
■far  that  I  will  (hew  you  that  this  writ  is  not  a  delay  of 
jvfttce,  as  it  hath  been  conceived,  but  a  diredUon  of  juftice, 
teniing  of  juftice  into  the  right  way. 

Second,  Then  I  will  lay  down  my  ground,  which  is 
fimnd  and  infallible,  that  the  king's  title  (hall  never  be 
tSicuflUl  in  a  plea  between  common  perfons,  the  king  not 
IQade  party. 

Thirdly,  I  will  (hew  you  in  what  court,  and  in  what 
l&anner,  the  king  is  to  be  made  party. 

Lastly,  I  will  make  it  plain,  that  in  this  prefent  cafe, 

.in  tha  affife  between  Brownlow  and  Michell,  a  right  of  the 

lungjboth  in  profit  and  power,  and  that  valuable,  and  that  of 

f  very  high  nature,  is  to  come  in  queftion  to  be  difcufTed ;  fo 

then,  the  full  of  this  argument  will  be,  wherefoever  the 

gang's  right  is  to  be  queilioned,  in  a  plea  between  party  and 

'  '      ^  partjr. 
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party,  there,  sifter  the  writ  of  r-ge  incGnfulto  purchalei],the 
court  ought  not  to  proceed. 

But  in  thi-^  aiFife  between  Brownlow  and  Michell  Ac 
king's  right  falls  out  to  be  queftioned  j  ergo^  in  this  affiie 
the  court  ov.ght  not  to  proceed. 

This  is  a  courfe  plain  and  ptrfpicuous,  my  lord;  it  is  a 
wife  iaying,  fastens  inciplt  a  fine  ;  fo  the  miftaking 
(whether  voluntary  or  ignorant,  but  grofs  and  idle  I  am 
fure)  cf  the  end  and  ufe  of  this  writ  hath  bred  a  great 
buzz,  and  a  kind  of  amazement,  as  if  tliis  were  a  work  of 
abfolute  power,  or  a  ftrain  of  the  prerogative,  or  a  checking 
or  {hocking  of  ju [Vice,  or  an  infinite  delay;  as  if  inr« 
Brownlow  mufl:  not  fit  down  and  exped  the  good  hour> 
and  had  no  means  to  help  himfelf ;  or  as  if  all  caufes  mi^ 
tiius  be  charmed  adeep,  and  the  wheel  of  julHce  arrefted  at 
pleafure ;  or  that  the  ftatute  of  2.  E.  3.  c,  that  jmftict 
Jbould  not  Jiay  for  great  feal  nor  little  feal^  fliould  fufFcr 
violence;  and  fuch  otiier  popular  and  idle  blafts. 

Now  all  this  milt  is  foon  fcattered,  when  die  ftate  of  die 
cjueftion  is  known,  and  truly  expounded,  which  is  no  mor^ 
Wh-flicrrhe        but  this,  Whether  the  king's  right  to  create  and  conftitute  a. 
•riaean office ?    P^^P^^  office  for  the  making  oi  fuperfedcas  quia  impr^ide^ 

and  appointing  a  rcafonable  fee  to  the  fame,  and  the  king's 
property  and   royalty  in  the  gift  of  the   faid  office  in 
perpetuity,  (hall  be  tried  between  Brownlow  and  MichcU  in 
the  king's  bench,  or  between  BrownloAy  jmd  the  king  in 
chancery  ? 

So  here  is  all  this  great  mMcr^  fnutatio  fori  et  partis ; 
and  therefore  this  writ  is  no  dilatory  or  ftay  of  fuit,  but  thf 
removing  of  a  fuit,  whcrtby  juflice  moves  on  ftill  in  a 
ftraight  line  5  it  givcth  the  paity  abetter  fuit  in  diiabliig 
the  prefent  fuit. 

That  tliis  is  fo,  you  fiiall  find  it  notably  proved  ifl 
^raen  and  Darcys  cafe,  38.  Eliz,  rot.  1128.  whicfc 
was  the  Liteft  cafe  of  this  writ.  There,  when  thecoiwH 
of  Afden  alledgedthat  this  writ  v\ras  a  delay  of  juftice^arKl 

that 
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ttiat  it  was  agalnft  the  ftatute  of  2,E.  3.  that  the  judge 

ihouid  not  ftay  for  great  feal  nor  petty  feal,  and  chanted 

upon  diis  ground ;  my  lord  Anderfon,  and  the  reft  of  the 

courts  flopped  that  allegation,  and  fald,  juft  as  I  fay  now, 

that  to  obey  this  writ  is  not  to  delay  juft  ice  to  the  fubjeci, 

but  to  do  juftice  to  the  king, and  to  draw  juftice  to  the  right 

nay ;  even  as,  ihouid  I  ftay  and  ftop  the  water  of  the 

Tbames  or  of  a  river  from  going  into  a  by-let  or  creek,  to 

make  it  run  the  better  in  the  right  channel,  this  were  no 

ftopping  theftream,but  guiding  it ;  and  I  tell  you  plainly  it 

is  little  better  than  a  by-let  or  crooked  creek,  to  try 

ivfaether  the  king  hath  power  to  ere6l  this  office,  in  an 

afife  between  Brownlow  andMichclI. 

So  then  let  it  be  underftood,  that  this  writ  is  not  to  gain    "T^**  ^^\  »• 

Ac  king  a  Itttie  time  to  provide  how  to  make  his  defence,    ^jm  tim^bot 

and  ib  to  go  on  in  this  court,  but  plainly  an  alteration  of   *®  **^  ^ 

the  fuit  and  of  the  court.     As  mr.  Solicitor  faid  prettily,  the 

king  £utb  now  to  the  plaintift*,  in  me  convertite  ferrumy  nihil 

ijie^  nee  aufus^  nee  fotuit ;  mr.  Michell  is  now  no  more 

jouradverlary,  bUt  you  muft  plead  with  the  king.    Marry, 

1  differ  from  mr.  Solicitor  in   that  other  point,  that  he 

thought  the  writ  had  been  naught,  if  it  had  not  the  claufe 

1    ^tc  aliud  bahueriiis  in  mandatis  \  for  indeed  I  chufe  that 

I     fcrm  as  tfie  fiiireft  and  moft  correfted ;  but  I  can  (hew  many 

pitccdents  without  it ;  for  it  is  ever  underftood,  though  it  be 

not  exprefied  :  for  if  the  fuit  do  fiiU  out  againft  the  king  in 

the  chancery,  then  indeed  ycu  ftiali  have  aliud mandatum^  that 

^^procedendo  ;  but  if  it  fall  out  for  the  king  in  the  chancery, 

tlienyour  donee  is  like  the  d:7icc  of  the  fcripture,  donee 

fihit  ultimutn  dodi'antrm^  that  i?,  never ;  for  you  fhall  never 

^"italiud mandatum^  but  you  ftiall  have  iteratum  mandaium 

^a  fuperfedeas  omnino.    But  all  this  grows  upon  the  fame 

QTor,  that  men  fpeak  as  if  this  writ  were  a  mere  dilatory ; 

fcr  then  indeed  mr.  Solicitor  fays  well,  deliys  may  not  be 

>nfijute  ;  but  this  is  no  dilatory  but  a  directory,  I  fay  a 

4rcftion  and  redudiou  of  juftice  from  obliquity  and  circuity 


into 


tJJ^,  ARGUMENT  OF  SIR  FRAKCI5  BACOIT, 

into  a  direct  path ;  that  is,  to  try  the  king's  right  in  a  pka 
with  the  king.     So  much  for  the  difchargc  of  the  erroneous 
conceit  of  this  writ. 
The  kmjf  muft        Now  I  come  to  the  fccond  point  of  my  firft  part,  which  is, 

where  hirrlchi     ^^  wherc  the  king's  right  is  qucftiontrd,  he  muftljc  made 

ccmetti  in  party  :  for  this,  n-s  ipfa  hqidtur  z-el  potiits  clamat,  the  king 

*  fliall  not  be  furprifed,  nor  (triciccn  upon  his  back,  normade 

accejpr'ium  quiiictm  to  the  fjlr  of  another.    If  mr.  Mtchell 

pretend  to  have  ri^ht  to  thi*  polHiflion  of  the  office  of  the 

juperjohai  and  fee  for  the  prtfcnt  by  the  king's  grant,  and 

the  kin^  pretends  to  the  gif:  fS\i  nfit^vjarJs^  the  king  fliall 

not  depend  upon  mr.  Michelle  fait,  but  mr.  Michell  upon 

the   kin^'>  fait;    and   although   mr.   Michell's  right  bfe 

prefent,  and  th?  kirig*s  to  cone,  yet  pofteriority  in  the 

Theldng*s  kin^j's   cnfe    is   always    prcf^-rred.    The   rule    ever  holds 

light  iKfver        between  the  kin^  and  the  dibiecl:,  that  which  is  laft  (hall 

the  princi}iai,  ,  ^  ^  ' 

thouffhitbcUfl    be  iir(},    and  that   is  nrH:  fnail  be  lad  :   for   the  books, 
ta  tmc;  ^^y  j^  p^  receive   thi<;  ir.arriTi,  and  lay  it  for  a  law 

fundamental,  and  ground  infallible,  as  I  will  not  authorife 
principles.  The  beft  books  are  39.  E.  3.  fol.  12.  31.E'.  3. 
faire  aide  de  rrjy^  fL  69.  7.  H.  4,  fo.  18.  .&c.  Thefc 
books  have  it,  dijirtis  verbis^  and  in  terminis  terminhntihis^ 
that  the  king's  rijht  iball  not  be  tried,  except  he  be  made 
part)- ;  and  the  j  udges  make  a  wonder  of  it,  when  they  arc 
prcfied,  If^'Lut  would  you  have  us  do  by  the  king^s  right 
zuithoiit  ma  hi  fig  him  party  ?  But  the  cafes  that  are  not  fo 
vulgnr,  ;)nd  yet  ^o  excellently  exprefs  this  learning,  thofe 
I  thiiii:  worthy  die  putting. 

Aidfhalibc  '^^^   ''^^^'  ^^*  '^M'^y  P^'  49>   ^^   tenant  in  sl  precipe 

where  the  i.'ind     conveyed  the  land  to  the  king  hanging  the  writ,  and  Aere- 

j*^^''^^f/j*j,g         upon  prayed  aid  of  the  king ;  and  the  court  granted  it  5  an* 

^uit.  two  fcvcral  judgments  (laith  Croke)  were  vouched  for  it^ 

This  is  foinewint  a  ftrange  cafa,  xid  tlie  hardeft  cafe  thaC 

can  be  dvrvikJ  or  put,  of  making  the  king  party. 

For,  firlt,  the  relation  of  th^   writ  avoids  all 

conveyances,  Ify  auixim  (a). 

(u)  Qtiicre  Uie  mixim  here  alluded  to. 
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Again,  the  z£i  of  the  tenant  ought  to  prejudice  tlitf* 
defnaxuhnt,  as  touching  the  tenancy,  by  niaxim  (b)  ;  and  yet,    (^)  Q«3pre  the 
neverthelefs,  this  other  maxim  which  we  have  no\^  in  hand,-  alluded  to. 
tbtit  the  king'^s  right  ftmll  not  hi  tried^  except  he  be  made  party ^ 
is  ftronger  than  the  other  two,  and  in  law  mates  them :  but 
Brooke,  like  a  grave  judge,  in  abridging  the  cafe  faith,  that 
diK  king  is  not  in  juftice  tied  to  give  him  aid,  except  he* 
plcife  }  which  I  conceive  to  be  in  regard  of  the  mifchief  of 
inaintrnance. 

T^i  other  cafe  is  an  excellent  cafe,  and  gives  light  by- 
contnrics;  and  that  is  the  cafe  of  15.  H.  7.  fo,  10.  where 
the  kiif .  granted  a  wardfliip  to  y.  S,  and  there  was  a  traverfe 
put  into  die  office,  by  one  that  pretended  right ;  and  a 
Jclre  facias  went  out  againft  the  patentee,  that  had  the  grant  • 
tf  the  wardfldp  of  the  land,  who  came  in  and  pleaded  his 
[  e&ateby  letlefs  patents,  and  prayed  in  aid  of  the  king.  Saith 
Ac  court,  •*  Clearly  you  fhall  have  no  aid,  you  are  at  no 
^  mikbkSf  for  the  king  is  party  already,  and  you  may  con^ 
^  fukmA  him.''  So  you  fee  plainly,  that  where  the  original 
iuttbinthe  chancery,  whereby  the  king  is  party  already, 
there  the  law  hath  its  efFedl  without  circuity;  and  there- 
Act,  tfMfffnrn/j,  where  he  is  not  originally  party,  he  muft 
.    kmadeparty. 

Now  for  die  reafon  of  this,  that  the  king  muft  be  made 

pxtjin  a  number  of  cafes,  where  a  fubject,  if  he  were  in  the 

lile  cafe,  fliould  not  have  aid,  but  muft  abide  the  event  of 

4e  firft  fuit ;  it  is,  no  doul  t,  partly  in  point  of  honour, 

fcecaufe  the  law  accounts  the  king's  title,   where   it  is 

<foane£ted  with  the  right  of  the  fubjcft,  to  be  the  principal, 

Skc  as  in  mines  gold  dra^vs  the  copper,    which  is  the 

dbjed,  though  it  be  in  lefe  quantity  ;  and  partly  and 

cliidly  for  the  lalvation  of  the  king's  rights ;  for  the  king 

*^ath  a  number  of  privileges  and  prerogatives  in  his  fuits 

^^Kchthc  fubjea  hadi  not.     Thas  his  counfel  fhall  be 

^sailed  to  it,  who  are  converfant  and  exercifcd  in  the  learning 

^his  prerogadve,  wherein  common  pleaders^  be  they  never 
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ibgood,  are  to  feek ;  and  in  the  pleadings  and  proceedings 
themfelves  of  the  king's  fuits^  what  a  garland  of  prerogative^ 
doth  the  law  put  upon  them. 

Again,  the  king  ihall  be  informed  of  all  his  adverfiury*^ 
titles ;  the  king's  plea  cannot  be  double,  he  may  make  as 
many  titles  as  he  will :  the  king's  demurrer  is  not  perempto- 
ry ;  he  may  waive  it  and  join  iffue,  and  go  back  from  law  to 
fed,  with  infinite  others.  Will  you  ftrip  the  king  of  aQ 
thefc,  and  make  them  as  ordained  in  vain,  by  queftioning 
his  right  in  a  fuit  between  common  perfons,  which  have 
no  fuch  privileges  ?  This,  indeed,  is  larfa  majeftat\  for  be 
that  will  tell  me  that  the  king's  right  fhall  be  tried  between 
y.  S.  and  J.  £>.  I  will  think  him  alike  of  kin  to  Jack  Cade 
or  Jack  Straw. 
JImm  tlwkiog  This  foundation  being  laid,  that  the  king  muft  be  made 

ftiaU  be  narfe       party^  then  followeth  the  third  point,  which  is.  How  he 

ihall  be  made  party  ? 

It  follows  therefore  of    itfelf,  ex  quadam    majptatt 
ndamaniina^  that  the  cafe  can  be  no  longer  held  in  the 
common  pleas  or  this  court,  for  you  will  not  revive  old  faUes 
(as  Juftinian  calls  things  of  tliat  nature),  Pracipe  Hinru9 
regijt^c.  Pracipejacobo  regiy  ^c.  That  you  will  not  do;  and. 
yet  it  comes  to  that^  if  the  king  (bould  be  made  a  defender 
in  this  court,  either  diredly  or  indire£Uy,  as  by  aid  prayer^ 
Why  then  it  follows  that  the  fuit  muft  be  in  the  chancery^ 
where  fuits  are  tried  properly,  where  the  king  is  never  upon  de^ 
fence,  and  where  the  king's  rights  or  charters  are  tried  likewife 
properly  ;  for  there  are  petitions  of  right  difcuffed;  tbintrc^ 
declarations  of  right,  which  we  call  monjlraunces  ie  droity, 
fued  i  there  are  traverfes  to  offices  \  and  there^x^  fan  facias 
brought  for  repealing  letters  patents  :  for  you  may  not 
come  with  a  queritur  againft  the   king,  but  you  muft 
humbly  fupplicate  unto  him^  or  modeftly  difcUfej  aad  by 
before  him,  your  right,  or  civilly  offer  a  negative  of  hit 
right,  as  it  is  found.     Thefe  be  the  ways  that  you  muft 
proceed  in,  when  you  have  to  deal  willi  the  majcfty  ^* 
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king ;  and  for  diis,  without  all  fcruple)  die  chancery  is  the 
court ;  the  chancery,  I  mean,  in  that  capacity  where  it 
proceeds  as  a  common  law  court,  and  not  as  a  court  of 
equity. 

Akd  this  you  fee  by  all  the  books  (hall  not  be  only  in  the 
cafe  of  a  merefuit,  where  the  king  is  only  party;  but  in  a 
mixed  fuit,  where  the  king  is  party  together  with  a  fubje£(, 
asm  the  cafe  of  aid. 

Now  then,  if  any  man  be  fo  fubtilely  ignorant  (for  there  is 
a  kind  of  fubtile  ignorance)  as  to  think  that  the  drawing  of 
^  fuit  into  the  chancery  fhould  be  In  cafe  of  the  aidy  and 
not  of  die  plea  of  rege  inconfuUo ;  or  in  the  plea  of  rege 
monfuhoy  but  not  where  the  writ  is  brought ;  he  is  a 
ftranger  to  die  books,  neither  doth  headvife  the  confequence 
of  that  he  (ays. 

Toe,  firft,  diis  is  a  ground  that  ftrikes  filence  Into  any 
man,  and  cannot  be  replied  unto,  that  wbatfoever  advantagi 
tliiing  may  have  upon  the  prayer  of  the  partjy  ihifanuor 
higher  be  muft  have  upon  his  owH  writj  elfe  you  expofe  and 
abandon  the  king's  rights  to  the  negle<5t,  or  coUufion  of  the 
party,  and  you  allow  the  king  to  help  another,  and  will  not  • 
allow  him  to  help  hlmfclf,  which  is  more  than  abfurd;  and 
therefore  the  ground  is  found  and  certain^  that  wherefiever 
yu  may'bave  the  aid  or  the  plea,  there  you  Jhall  have  the 
WRIT  \  hut  not  E  coNVERSo,  for  the  king  (hall  not  watch 
widi  the  eyes  of  the  party,  but  with  his  own  eyes  and  his 
couofcTs. 

Novr  to  come  to  the  authorities  for  the  aid\  I  will  not 
fpeak  of  them,  becaufc  diat  is  without  colour  or  queftion ; 
but  (or  die  plea^  and  for  the  fi;r/V,  I  will  fhcw  you  plainly 
and  plentifully,  that  the  rule  of  the  court,  and  the  rule,  or 
di(iniffion  (as  I  may  term  it),  of  the  court,  when  the  king's 
light  is  once  in  queftion  {et  dies  datus  ejl  ad^  fcff .  et  itcrum 
fequatur penes  ipftem  regent,  which  is  ever  underftood  of  the 
diancery),  is  not  only  in  cafe  of  ^/W,  but  is  common  to  the 
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rege  inconfultOy  cither  by  pha^  or  by  office  of  court,  or  by 
wriu 

First,  For  the  plea  of  judgment,  y7r^^^  ifuonfulto^  you 
fhall  find,  that  although  that  plea  and  the  aid  prayer  differ 
in  the  conclufion  of  the  party,  yet  that  the  a£^  of  the  court^ 
and  that  which  the  court  doth  thereupon,  is  the  fame  thing  ; 
for  it  is  true,  that  if  the  party's  ftate  be  too  feeble  to  pray  ^m 
aid,  ?s  when  he  is  a  copyholder  and  the  like  ;  or,  on  die 
other  fide,  where  the  king's  eftate  is  too  feeble  to  bear  Ac 
nature  of  an  aid  ;  as  when  the  lands  are  feizedin  re^>e£l  of 
the  king's  tenants  alienation,  whom  he  licenfcd,  or  in 
refpecl  of  die  prior  alien  or  the  like. 

In  all  thcfe  cafes  the  proper  and  natural  conclufion  of 

^     the  party's  plea  ought  to  be,  petit  judicium,  Ji  rege  inconfultOy 

i^c.  and  not  petit  auxilium,  i^c, :  but  the  efFcft  that  follows 

thereupon  is  all  one  ;  for  the  court  ceafeth,  and  the  rule  is, 

fequatur  penes  ipfum  rcgem,  and  the  court's  hands  arc  clofed 

ij&.Ti  procedendo  zovsi^.     Nay,  if  you  look  advifcdly  into  the 

books,  you  (hall  fee  that  That  which  the  court  doth  upon  the 

rege  inconfulto  is  termed  granting  of  an  aidj  indifFerendy 

and  promifcuoufly,  as  well  as  upon  thc<7///y^rflyfritfelf;for. 

fo  are  the  books,  which  I  cite  unto  you  truly  and  pun£hial]y, 

of  3.  Aff. pL  I.     1 1.  H.  4.  fo.  39.     27.  H.  8.  fo.  10.  inthe 

which  books  the  conclufion   of  the   plea   is,  judgment 

Jile  roy  nient  confeil\  and  for  the  aft  of  the  court,  the  books 

in  termini s  terminantibus  are  thus,  //  pleide  fuit  et  hahuit 

auxilium. 

And  therefore  for  Thorpe's  opinion,  that  is  in  28.  of 
this  book  of  Affife,  fol.  39.  Turpin's  Cafe,  you  muft  cither 
give  it  a  fevourable  conftruftion,  or  elfe  you  muft  bury  it, 
and  damn  it  under  a  heap  of  authorities. 

The  cafe  wis,  that  in  an  affife  the  defendant  pleaded  the 
charter  of  K.  R.  by  the  words  concejfimus  ct  dimijjimu%y  and 
not  by  dedimus,  tenenda  by  certain  fervices,  and  not  by  anf 
rent,  and  fo  prayed  in  aid.  Saidi  Skipwith,  the  xxm 
natural  conclufion  had  hc^iiy  judgment  if  the  king  not  confultii 
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mntb  ;  which,  no  doubt,  he  meant,  becaufe  there  was  in  the 

charter  neidier  word  dedimus  nor  any  rent :  but.  What  was 

done?  The  plea  was  adjourned,  et  interim  fuer  al  Roy  ^  tor 

the-  book  is  miiprinted  B.  for  R.  which  is  eafy  to  mils  in 

die  Dutch  letter,  for  the  R.  is  with  the  foot  turned  out,  and 

^  B.  is  with  the  foot  turned  in ;  but  Brooke,  in  abridging 

i^  hath  it  phincTy  fequatur  penes  ipfum  regem^  and  the  odier 

faiKdinoienfe. 

Then  follows  a  corollary  of  Thorpe's,  being  a  kind  of 

I    irohntary  of  his  own ;  "  There  is  a  great  difference  between 

**  die  tf/^  and  the  nge  inconfulto  \  for  in  the  aid  you  muft 

•f  plead  to  die  king  himfelf,  but  in  the  other  not."     This, 

if  Thorpe  meant    thus,  that  in  the  cafe  of  the  aid  die 

long  was  in  juftlce  bound  to  take  upon  him  the  plea^ 

vbereas  in  the  cafe  of   the  rege  inconfulto  it  is  in  his 

pleafure  to  waive  the  defence  of  the  Cuit,  and  to  grant  a 

procedendo  he  (aith  fomewhat,  for  the  aid  is  the  more  obliga*   ^ 

lory  tD  the  king  ;  but  if  he  meant,  that  in  the  cafe  of  the  aid 

the  plea  (hall  be  difcufled  in  the  chancery^  and  in  the  caft 

of  die  regi   inconfulto  it  (hall  not,  but  that  th^  king's 

couniel  ihall  be  afligned  to  the  party,  and  fo  to  go  on  in 

4c  firft  court  \  then  it  is  (let  me  fpeak.  with  reverence) 

but  about  fuit-fet,  for  clearly  it  is  no  law. 

For,  first,  it  is  repugnant  to  the  very  cafe  itfelf  i  for  if 
lb,  dien  die  court  had  not  concluded  fiquaiur  penes  ipfum 
regemy  but  to  have  denied  the  aid. 

Secondly,    The  authorities  are  infinite  tig^inft   it, 

whidi  are,  l)efide  the  cafes  I  vouched  before  this,  22.  AST. 

pL  5,   the  feme  year,  pL  7.     39*  E.  3:  fo.  7.     7.  H.  4.  fo. 

45.    At[.ph  21.*  the  feme  year,  pL  18.    45.  H.  5.  fo.  11. 

2i.  H.  7.  fo.-  3.  and  infinite  others* 

In  all  which  books,  upon  die  plea  of  tege  inconfultOy  the 
<tile  and  pale  of  the  court  is  the  plea,  or  de  abundant  fuer 
^roy. 

Vow  for  die  writ  itfelf,  it  is  the  like  cafe,  but  much 
longer ;  for  the  writ  dodi  abfolutely  clofe  the  hands  of  the 
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court;  and  then  the  fubjefls  mud  have  a  fuit that  muft  be 
private  or  loyal  :  not  private,  ergo  loyal ;  for  that  the  fuit 
fliould  be  in  private  to  the  king  to  have  a  procedendo^  ahfit 
verbum  \  for  God  forbid  that,  upon  Ae  calling  <rf  mr. 
Attorney  or  mr.  Solicitor,  in  the  galler}',  die  king  fhould 
determine  the  right  of  the  fabjeft  ;  for  whercibcvcr  the  law 
giveth  the  fubje£t  a  right,  it  giveth  a  remedy  in  open  court 
legally. 
Twc  kindf  of  It  \%  truc  the  writ,  in  the  prefcnt  cafe  thereof,  idmits  a 

this  virir.  fubdivifion :  the  one  kind  where  it  is  purchafed  by  the  party, 

in  corroboration  of  his  pica,  either  of  rege  inc9f^uli9^  or  of 
aid. 

The  other  is  a  writ  which  proccedeth  fi-om  the  cafe  of 
the  king's  Attorney,  and  is  fubftantive  in  itfelf,  and  not 
induced  by  tlie  plea  of  the  party. 

I  WILL  give  you  the  books  of  thcfe.  For  the  writ 
induced  by  the  plea  you   have  8.  AfT.  pL  lb.     22.  ASL 

pL  24.    40.  Afl*.  pL  14.    46.  E.  3.  fo.  19.    35*  H.  6— 
fo.  44.     For  the  other  writ  you  have  21.  £•  3.  fix  24.  and. 
I.  R.  3.  fo.  13.  Arden's  cafe. 

Now  to  conclude  this  part,  and  to  give  the  court  abettrr 
light,  I  will  put  you  the  difference  between  the  plea  and  the 
writ,  which  are  tlirec. 

First,  The  pleaarifeth  from  the  vigilance  of  thepartjr 
to  draw  on  tiie  king  to  his  aid  ;  the  writ  arifeth  from  the 
providence  rnd  caution  of  the  king  to  (ave  himiel^  and 
like  wife  to  protect  the  party.  1 

Secondly,  The  plea  mull  come  before  iflue;  for  you  , 
(hall  never  force  the  king  to  maintain  the  iflue  ofthepart^,  i- 
but  it  muft  come  tanquam  res  intfgra  to  him,  to  take  his  ; 
own  ifTuc,  as  is  7.  E.  4.  fo.  ;  but  th^  writ  may  come  : 
any  time  before  judgment. 

And,  THIRDLY,  The  plea  muft  be  grounded  upon fome  5. 

record  that  appears  of  the  king's  title,  or  at  leaft  upon  faw 

examination  of  authorities^  fuch  as  the  law  allows;  and 

this  may  be  counterpleaded;  but  tlic  certificate  of  dicwri^ 
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b  peremptoiy,  and  not  to  be  counterpleaded  :  but  of  that 
hereafter. 

It  iiifficeth  now  that  I  have  proved  (if  law  be  law)  that 

upon  the  aid^  and  upon  the  plea  with  the  writ,  and  upon  the 

writ  without  the  plea  s  I  iay  that,  in  all  thefc  cafes,  you  mud 

iiie  in  the  Latin  court  in  chancery,  and  there  plead  with  tlie 

king  himfelf,  pems  ipfum  regem  \  fo  that  all  that  troubles  us 

it  no  more  but  diis,  that  when  mr.  Brownlow  goes  up 

Weftminfter-hall  hereafter,  he  fhall  turn  a  little  upon  his 

rigjit-hand,  and  all  ihall  be  well. 

Now  if  mr.  Brownlow  (hall  a(k  me.  Whether  the  record 
idelf  in  this  court  ihall  be  in  all  thefe  cafes  removed  into  the 
chancery  ?  or.  Whether  a  fuit  di  novo  f  or,  JVhat  fhall  be 
the  courie  ?  I  am  not  bound  to  read  him  a  ledlure  what  he 
ihaJl  do :  and  yet,  left  you  (hould  be  difcouragcd  above 
i  meafiire,  and  think  diat  it  fhould  be  in  the  nature  of  a 
'  petition  of  right,  which  is  a  long  fu  i  t,  I  will  comfort  you  with 
Ibme precedents  of  a  more  fummary  proceeding. 

In  the  time  of  Philip  and  Mary,  3.  and  4,  betu'ccn  Jones 
andEcks, \nz quart  impedithrou^ht  by  Jones,  the  fuit  jvas 
Ibyed  upon  difclofure  of  the  patronage  to  be  in  the  king  ; 

I   the  role  was  given  in  this  manner  :  Etfuper  hec  dies  datus 
fmt  fartibus  praditiii  in  Sti,  Martini  injiatu  quo  nunc ;  et 
iSumfuit  prafato  JViHielmo  Jones  quod  fequeretur  interim 
penes  dominum   regem  et  dominam  reginam :  et  fuper  hoc 
fradiflus  JVilL  Jones  venit  coram  rege  in  cancellaria  ct  petit 
^reve  dt  procedendo  \-  fuper   quo   quafitum  fuit    ah    Ed. 
Griffith  attornato  regis  generali^  qui  pro  rege  in  hac  parte 
fifuitur^ft  aliudpro  rcgc  habuit  out  dicer efcivit^  aut  potuit ; 
%uare  diSfum  breve  de  procedendo  frafato  IViU,  Jones  in  ed 
parte   minime    concederctur.       ^i    quidan    Ed,    Griffith 
adtunc  et  ibidem  nihil  dixity  aut  dicere  fci-jttj  aut  potuit^ 
fuamohrempradiSium  breve  de  procedendo  eidcm  IFlUlelmo  in 
fi  forte  non  concederetur.     And  fo  a  procedendo  granted. 
The  like  record  in  an  adtion  oftrefpafs  between  Maurice 
VA  Hazardi  of  a  houfe  called  the  White  Horfc  in  Lynn 
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Regis,  brought  in  this  court,  which  had  been  granted  by 
king  Hen.  7.  to  the  town  of  Lynn  Regis,  with  a  rent 
referved;  and  fir  Gilbert  Gerrard  called  to  it  in  tht 
chancery,  and  upon  his  non  d'lcet  a  prscedendc.  The  like 
35.  Eliz.  between  Gafcoignc  and  Pierfon,  in  trefpafs  in  diis 
court ;  the  tenement  in  queftion  ^^'as  Ontobic ;  and  fir  John 
Brograve  called  to  it,  who  gave  way,  and  a  procedeTuh* 

Now  for  the  minor  propofition,  Whether  the  king's  title 
come  in  quedion  ?  No  man  can  contradid  it ;  for  the 
queftion  will  be,  Whether  mr.  Michell  hath  difiei/cd  mr. 
Brownlow  of  his  fee  ?  Mr.  Michell  muft  juftify  the  king's 
letters  patents  made  to  him  for  his  life  of  the  office  of  derk 
to  write  the  writs  oi  fuperfedcas^  together  with  the  fees 
accuftomed  \  dien  the  main  queftion  of  the  title  muft  be, 
Whether  the  king  may  erect  this  office  ?  and.  Whether  the 
king  ftiall  have  a  perpetual  inheritance  to  confer  it  when  it 
fulleth  ? 

So  that  this  is  a  title  of  exceeding  importance  to  the  ^ 
king  )  for  the  ax  is  put  to  the  root  of  the  tree,  which  roo 
hath  three  ftrings  :  firft,  matter  of  profit;  fecondly, 
of  power  ;  thirdly,  matter  of  example  or  confequence. 

First,  Matter  of  profit  in  the  gift  of  this  particti 
office  i  fecondly,  matter  of  power.  Thus  the  queftion  iss^ 
^Vhether  the  king,  being  head  of  juftice  and  judicatures 
may  not  in  his  own  courts  collect  into  an  office,  and  make 
proper  office  for  that  which  \v2iS"uagum  quiddamy  and  loofeJ^K 
'  and  promifcuoufly  executed  aad  don;j  by  clerks  bcfbrc=* 
Thirdly,  Matter  of  example  or  confequence ;  fbr/th^  /< 
leadetb  to  the  overthrow,  at  the  leaft,  of  ten  letter^  pater-^.ts 
of  like  nature  ajrcady  paft,  enjoyed,  and  fettled,  Which  I  v^r/JI 
now  fpecify  and  enumerai^  unto  you. 

The  patent  offubpeejus  in  the  chanccry,^which  (ormciiw 
were  written  by  all  clerks  that  writ  to  that  court,  and  -was 
coUeiSed  into  an  office  in  tlie  17  th  year  of  queen  }i)iizabel& 
^d  granted  to  George  aiid  Mark  Wiljiams,  J 
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^Ht/ubpofnas  out  of  the  ftar-chamber,  which  both  the 
derks,  under-clerks,  and  attornies  of  the  court  indifferent]  j 
vrrotc^  were  coUeSed  into  an  office,  and  granted  to  Cotton, 
J.  £!». 

THZvrnUng  of  diimfohitfxirfmumy  which  is  a  legal 
writ,  and  for  the  fubje^las  well  as  the  king,  which  clerks 
of  die  petty  bag  did  write,  was  coUeded  into  an  ofnce^ 
and  granted  to  Ludlowe  and  Dyer,  13.  Eliz.  27.  Martii, 

The  licence  of  alienation,  formerly  written  by  the  clerks 
of  the  petty  bag  and  the  curfitor  clerks,  drawn  into  an  office^ 
and  granted  unto  Edward  Bacon,  13.  Eliz.  23.  April, 

The  writing  of  tiic  fupplicavit  fuperfedeas^  for  the  good 
behaviour  of  the  peace,  granted  to  fir  George  Gary,  33. 

Eii2.i.oa 

The  writing  of  letters  miffive  to  York,  granted  to 
Lerton,in  die  king's  time,  14.  June,  4.  Jac. 

The  writing  of  affidavits,  drawn  into  an  office,  and 
granted  to  fir  James  Sutterton,  20.  April,  13.  Jac. 

The  making  of  extents  upon  the  ftatutes  ftaple  in  queen 
£lizabetfa'stime. 

The  making  of  conimiffions  to  the  delegates,  in  appeals 
Irom  (entence  ecclefiaftical,  in  queen  Elizabeth's  time. 

That  famous  ereAion  and  conftitution  of  the  curfitors 
lor  original  writs,  which  was  attributed  to  my  father  as  a 
great  fervice,  in  the  beginning  of  queen  Elizabeth's  time, 
Aough  afterwards  it  was  confirmed  by  aft  of  parliament. 

There  be  more,  but  I  will  not  be  exaft  in  enumeration. 
My  lord,  for  my  part  none  of  all  thefe,  no  not  this  of 
Michell's  now  in  queftion,  ever  pafTed  my  hands;  they 
went  all  either  before  me  or  befide  me,  but,  by  the  grace  of 
God,  I  fhall  be  able  to  defend  them ;  for  now,  mr.  Brown- 
low,  if  you  will  overthrow  all  thcfe,  and  lay  open  all  thefe 
incbfiires  agam,  and  become  a  kind  of  leveller,  then  we 
liHift  look  to  you. 

N  4  Now 
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Now  let  the  court  judge,  whether  thele  be  not  a  title 
whereto  the  king  ought  to  be  made  a  party,  which  is  the  only 
end  and  final  caufe  of  this  writ  j  and  fo  I  leave  that  main 
part. 

jdly,  Of  the  Now  do  I  proceed  to  my  fecond  part,  which  is  to  be 

the  efficient  caufe  of  this  writ,  which  I  declared  to  be  the 
king's  prerogative. 

This  were  a  large  field  to  enter  into,  and  tl^erefor^I  wil| 
only  cliufe  fuch  a  walk  or  way  in  it  as  Icadeth  pertinently  to 
the  qucftion  in  hand,  wherein  I  v/ill  ftand  only  on  four 
prcrogativeSj  which  have  a  great  affinity  with  that 
prerogative  that  did  beget  this  writ;  and  in  every  of 
them  I  will  conclude  this  caufe  tanquam  a  fortUru 

The  firft  is  in  the  liberty  and  choice  the  king  hatfatofue 

in  what  court  he  will  ;  whereupon  I  make  this  obiervatioiii 
that  if  the  king  may  fue  in  what  court  he  will  where  he  i$ 
demandaiit,  a  fcrtlori  he  may  draw  a  plea  from  another 
court  where  he  is  upon  his  defence, 

The  fcccnd  is  the  prerogative  which  the  king  hadi  of 
dilatorics ;  whereupon  I  infer  thus,  that  if  the  king  in  many 
cafes  may  ftay  a  fuit  fimplyand  abfolutely,  a  fortiori  htmzj 
remove  a  fuit  to  the  proper  court  in  his  own  cafe. 

The  third  is  that  flow  motion  and  gradation  which  the 
lav/  hath  devifcd  and  introduced  in  that  which  is  the  fubjeA 
of  the  prcf:^nt  difputation,  namely,  in  the  aid  and  in  the- 
rege  incor,fnltD^  which  is  this,  the  law  hath  dcvifed  that  diere 
muft  be  a  double  procedendo ;  firft,  in  loqucla  only  ;  then^ 
qd  judicium. 

Whereupon  I  conclude,  that  if  when  there  appears  ^ 
caufe  of  zprocedfndcy  yet  the  fuit  (hall  not  be  at  full  liberty 
but  it  is  but  as  the  opening  of  a  double  lock  ;  a  fortiori  it  i 
rcafon  to  arreft  it  at  the  beginning,  before  any  caufe  o 
procedendo  fliewed. 

And  the  hft  is  fome  precedents  of  extraordinary 
mandates  of  the  king  in  aiattcrs  of  juftice,  in  cafes  where 

the 
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the  king  was  not  the  party  interefted;  whereupon  I  will 
jiio  conclude,  that  if  the  lung,  out  of  his  great  power  of 
adminiflntioii  and  regiment  of  jufticc,  when  he  is  not  in- 
terefted, may  inal:e  fuch  mandate,  a  fertloti  he  may  do  it 
where  he  is  interefted,  and  where  his  difinherlfon  cometfa 
in  queftion.   It  is  a  great  prer(^ative  in  opening  of  juftice 
flat  the  king  may  enter  by  what  gate  he  will,  and  that  the 
fatute  of  Magna  Cbarta,  cainmunia  placita  non  ftquantur 
nrtam  tujlram,  bindeth  not  the  king ;  as  if  the  king  will 
briif  a  writ  of  efcheat,  which  is  merely  a  common  pica, 
he  may  bring  it  in  his  court  of  the  king's  bench,  which 
PO   (utje^  can    do.     So    is    Fitzhfriert,   Nat.    Brtv. 
k,  i-j.  in  bis  writ  of  right  in  London :  fo  may  he  bring 
his  fnart  HB^iiV,  Ibid.  fo.  31.  where  you  fljdl  fee   the 
Seoenl  ground  is  taken,  that  the  king  may  fuc  that  writ 
where  it  {deafc  him,  according  to  the  book  of  46.  E.  3, 
fo.  la.  by  FituhtiUn,  and  divers  other  books ;  fo  that  tUc- 
I't/iri,  which  odierwifc  is  limited  and  diilributed,  where 
tlicre  are  courts  for  fevcral  fuits,  is  ever  the  king's. 

Now  then  I  conclude,  ut  fapra,  that  the  king  fhall 
lad  and  not  he  led ;  and  that  if  the  king  (hall  have  choice 
vfhis  courts  upon  his  demand,  much  more  Ihall  he  have 
I  it  npon  his  defence ;  for,  as  the  Civilian  fjith  well,  in  pe~ 
fthiw  ftricUtatur  lucrum,  in  dcfmftont  pirldltatur  damnum, 
in  the  one  cafe  the  king  ftriveth  for  that  he  hath  not, 
>n  the  other  cafe  he  is  in  hazard  to  lofe  that  he  hath. 

Fob  the  fecond  prerogative  of  mere  dilatorics,  I  will 
Srft  put  the  cafe  of  the  tenants  cf  Northumberland, 
The  tenants  and  inhabitanti  of  Noithumberland  wore  fo 
''Ued  by  war  with  Scotland,  that  they  could  not  till 
■ ''>eir  lands  ;  tlicy  wcro  fain  to  bemkc  themfcUes  from 
•he  plough  to  tbe  fword,  ct  curve  r'lgidum faUts  confanlur 
'^lofim;  whereupon  the  landlords  brought  their  f^wV, 
'•ecaufe  the  land  laid  frcfli,  and  they  could  not  diftrain  for 
llieir  rents  and  fervices.  The  king  fends  his  mandates  to 
4e  chancery,  that  no  uJtizU  Ihall  he  gnintcd ;  and  to  the 
judges 
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judges  of  the  common  pleas,  that  if  any  cejfavit  come, 
they  (hall  furceafc  the  plea }  and  both  courts  hold  it  good. 
In  22.  AfT.  pi.  9.  the  king's  writ  came,  reciting,  that 
it  was  ordained  by  the  king  and  the  great  men  of  the 
realm,  that  an  affii'c  brpught  againft  any  that  were  in  the 
king's  fervice  in  France  (hould  be  ftayed ;  and  certifying 
that  the  defendant  was  at  Calais  in  the  king's  fervice,  and 
commanding  the  judges  to  difcontinuc  the  aflife ,  and 
obeyed,  notwithftanding,  faith  the  book,  the  ftatute  of 
I.  Ed.  3.  tliat  ncitlier  for  great  fcal  nor  privy  fcal  the 
court  {hall  (urceafe  j  for  that  was  meant  in  refpcfl  of  let- 
ters and  confideration  of  fevour  between  party  and  par^, 
and  not  of  mandates  of  ftate  or  upon  legal  intereft  in  the 
king. 

So  I  find  a  record  in  the  exchequer,   17.  E.  3.  Rot, 

Hibernia  13.     The  citizens  of  Dublin  fued  WiU.  de 

Canall,  who  brought  his  writ  of  error  in  the  king's  bench 

of  England.  The  king,  difliking  this  toiling  of  jufticc  upon 

the  feas,  fent  his  writ  to  the  jufticys  of  this  court,  com* 

manding  ut  fuperfedeant  in  probatione  errorum  ad  ftQam 

JtftU,  Canall  verfus  cives  de  Dublin^  et  qiiod  recordum  et 

procejfus  loquela prad'ula  tranfmittantju/litiariis  Hiberniit. 

The  like  record  I  find  17.  E.  3.  RoU  Hibernia  37. 

between  Jeffrey  Greenfield  and  Jeanne  dc  Tyrone,  ut 

Juperjedeant  et  tranfndttant ;  and  obeyed.     It  may  be  Ciid, 

that  thcfe  cafes  feem  to  be  but  a  cafe  of  point  of  ftatc; 

but  then  take  this  with  you,  that  the  eye  of  the  law  of 

England  ever  beholds  the  king's  treafure  and  profit  as 

matter  of  flate,  as  it  is  indeed; — they  are  the  finews  of 

the  crown. 

The  cafe  in  4.  E.  3.  19.  and  again  fo.  21.  is  very  no- 
table, taking  it  with  all  the  circumftances.  Sherwood 
being  attainted  in  redifleifm,  and  a  capias  pro  fine  regis 
awarded,  was  fued  alfo  in  trcfpafs,  and  a  capias  pr9  fint 
was  awarded  likewife  in  the  trcfpafs ;  whereupon  a  man* 
^\ft  by  privy  feal  came  tp  th^  court,  reciting  the   con- 

viftioji 
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•tiAion^of  the  rediffeifin,  commanding  the  court  to  grant 
'Sl  fitperfedeas  upon  the  capias  in  the  trefpafs,  for  that  the 
king  would  not  that  Sherwood  fhoald  be  molefled'or  vexed 
with  any  procefs  in  the  king's  rights ;  and  yet  you  know 
well,  that  upon  the  capias  pro  fine  the  defendant  fhall  be 
in  execution,  as  well  for  the*  party  as  for  the  king.  When 
this  mandate  by  privy  feal  came,  the  judges  were  in  doubt 
what  to  do ;  and  Crompton,  the  prothonotary,  ftept  forth 
and  biAj  that  heretofore  the  like  writ  had  come  in  the 
time  of  Fortefcue,  chief  jufticc,  who  had  difobeyed  it. 

The  judges,  in  the  abfencc  of  Markham,  then  chief 
juftice,  began  a  little  to  briille,  and  faid,  that  it  was  not 
honourable  for  the  court  to  waver,  and  to  do  one  thing  ' 
to-day  and  another  thing  to-morrow,  and  therefore  they 
would  do  nothing  till  my  lord  Markham  was  prefent, 
^vfao  was  judge  in  Fortcfcue's  time,  and  he  would  fit  with 
them  the  next  term,  and  by  the  grace  of  God  (hey  would 
do  according  to  their  place  and  confcience.  In  Trinity 
term  following,  after  this  dorm,  Markham  quietly,  Jihe 
Jlrgpitu J -grzntcd  the  fuperftdeas^  according  to  the  king's 
command,  and  there  is  an  end. 

Now  for  the  third  point,  it  is  but  a  note  how  wary 
die  law  is,  after  it  hath  taken  notice  of  the  king's  title, 
to  proceed,  and  therefore  there  muft  be  a  duplication  of 
die  procedendo  \  firft,  in  loquela  j  then,  ad  judicium^ 

For  although  in  the  removing  of  the  fuit  in  the  chancery 
diere  be  no  matter  at  all  (hewed  for  the  king,  yet  the  law 
giveth  it  not  over,  but  is  content  there  be  a  procedendo 
gnuited ;  with  a  reftraint  nev^rthelcfs  that  the  court  {hall 
proceed  as  far  as  judgment,  and  no  farther,  and  ftill  lieth 
\n  wait  to  fee  what  will  come  of  it :  and  if  upon  iffue  or 
demurrer  it  finds  any  life  in  the  cafe  more  than  appeared 
in  the  firfl,  the  king  may  forbear  the  granting  a  procederJo 
^d  judicium  \  nay  in  the  mean  time,  if  the  defendant  plead 
in  chief^  in  maintenance  of  the  king's  title,  the  king's 
fawif^  ihfll  be  a#gned  %o  hin^  for  (4$  better  (Ircng th. 
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As  to  the  laft  branch,  that  is,  extraordinary  mandates,  legal 
in  fuits  between  party  and  party,  you  may  fee  two  notable 
*  cafes  10  one  and  the  fame  intent ;  the  one  of  i.  £.  3.  title 
Crown  J  pi.  125.  the  other  7.  H.  6.  fo.  31.  where  the  king 
gives  a  direction  to  the  judges  what  they  (hould  do,  and 
prejudges  their  judgment;  for  the  queft  ion  being  touching 
the  cuftom  of  London  of  waging  battle  (for  which  citizens 
are  not  fo  fit)  ;  which  cuftom,  as  all  other  cu(loms,is  fub-. 
jc£^  to  the  judgment  of  the  court  whether  it  be  lav^-fiil  or 
no  i  the  king  leaveth  it  not  to  the  court,  but  by  his  writ 
commands  the  judges  to  allow  this  cuftom,  and  (b  upon 
the  matter  tells  them  what  they  fliall  judge. 

But.  of  all  the  records  that  1  have  kcn^  that  of  3.  E.  i, 

RII.  Rot.  52.  is  moft  memorable,  and  worthy  to  bea  kin4 

of  ^jhylacl jry  about  the  garments  of  all  the  judges.  There 

was  an  aliiil*  of  darrein  prcfcntment  brought  in  the  court 

of  Chefter  by  the  prior  of  KIrkennett  agaiaft  Alice  de  Bello 

C*im  o,  guardi;:n  of  the  body  and  land  of  Hamond  dc  Macy^ 

»nd  it  was  of  the  church  ofBonden,  The  king  direded  his 

writ  to  Reynold  Gray,  then  juftice  of  Chefter,  reciting, 

that  whereas  die  faid  affife  did  depend  before  him,  that  the 

king  did  hold  it  fit  to  fend  down  to  the  faid  juftice  there, 

from  hence,  a  latere  regis  (for  fo  are  the  words  of  the 

record),  fome  difcrcet  and  circumfpe£V  perfon  that  might 

afiiH:  him  in  tlie  taking  of  the  afHic  ;  commanding  him  to 

furceafe  imtil  three  weeks,  to  be  accounted  from  Midfum- 

mcr  then  kft  paft,  by  which  time  the  king  might  fend 

him  fuch  a  perfon  as  he  might  think  fit. 

Nevertjielecg  thcjuiticc,  in  contempt  of  the  king's 
commandment,  took  the  aififj  before  the  term  prefixed 
by  the  king's  wiir.  Arid  ?s  It  fhould  feem  by  the  record, 
this  Gray  was  2  kind  of  popular  juftice,  and  was  incited 
^r\(\  blown  up  with  llie  fpcoch^^s  of  the  people  about  him, 
who  ir.unr.ureJ,  ?^\1  fiid,  c::ccpt  he  would  go  on  accord- 
ing to  the  Jaw,  \hzy  would  fervc  nor  appear  no  more  at 
any  court  j  and  fo^  with  great  triumph,  he  took  the  affife. 

Upoi^ 
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Upon  this,  the  record  of  affife  by  venire  facias  came  into 
tius  hi^  court  of  king's  bench;  and  new  I  will  read  the 
words  of  the  record  it(elf,  which  I  hold  fo  memorable, 
that  you  may  fee  what  your  prcdecefibrs  did, 

E7  quia  pradi£tus  jujlitiarius  non  habet  aliquam  jurif* 

Mffimum  vet  pote/latem   cognofcendi  in    aliqua  loquela  vel 

iofiendi  eiliquam  ajjifam  niji  per  pradi^um  dominum  regent 

€t  md    ipfiui  voluntatemf    et  compertum  eft  per  recordum 

fret£&um  coram  jkftitiariis  domini  regis ^  quod  non  ohjiante 

wumdaio  domini  regis  quod  ad  captionem  prafata   ajpfa 

worn  procedat  ufque  ad  dies  San^i  Johannis  Baptifla  prox. 

fretterif  in   ires  feptimanas  tamen   ad  captionem   ejufdem 

aff^ee  proceffitj  videtur  curia  quod  idem  ju/iitiarius  in  ca^ 

pismda  aJUfifa  fecit  quod  de  jure  non  potuity  maxime  ciim  non 

fuit^  nu  ijfe  potuit  jujiitiarius  ad  placitum .  ilUid^    contra 

frMoBum  aiandatum  Domini  Regisy  antepradidlamcUem ;  et 

ideoconfiiiratuM  ejl  quod  c apt io  prafata  ajpfa  non  prajudicet 

quoad  f9tsuty  et  fit  injiatu  acfipraditta  ajjifa  non  fuiffet. 

I  WILL  conclude  with  an  higher  kind  of  aiEftancc  than 
the  jufticc  of  Chefter,  by  feme  perfon  from  Weftminfter, 
and  that  was  an  affiftance  of  the  jufticcs  of  this  court,  by 
Ac  chancellor  and  treafurer  of  England,  and  that  at  their 
own  requeft.     The  record  is  this,  and  it  is  31.  E.   i. 
Rot.  46. 47.  Henry  Nev/bcry  levied  a  fine  to  queen  Elinor    ' 
of  certain  lands  in  the  counties  of  Somerfet  and  Dorfet; 
Ac  ftcward  and  bailiff  of  the  queen  entered,  and  encroached 
upon  a  great  deal  of  other  lands  that  pafled  not  by  tlic  fine. 
Newbery  (at  quiet  as  long  as  queen  Elinor  lived  ;  but  as 
foon  as  (he  was  dead,  he  queftioned  the  bailiff  \i\  this 
court,  and  made  petition  to  the  king  for  reftitution.     The 
judges  difcerned  fomewhat  (as  it  fecms)  that  the  party  had 
right;   but  yet,  taking  occafion  by  the  infuif.cicncy  of 
fome  inquifitions  in  the  form  of  taking  them,  they  thought 
good  to  ceafe,  and  conclude  thus : — **  "The  juflices  dare  not 
^  prefiime  to  proceed  to  their  award  without  a  fpecial  con\- 

"  niiiTxon 
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^  miffion  of  the  king,  which  might  be  to  them  a  wamr^ 
^  of  their  award,  which  neverdielefs  they  would  not  fhoidd 
**  be  turned  to  example  in  odier  cafes." 

Thereupon  comes  a  privy  (cal  to  fir  William  Ham- 
blcton  chancellor,  and  the  bifhop  of  Chefter  treafurer, 
commanding  them  to  handle  the  bufmefs,  and  to  affift  the 
judges  ;  and  according  to  their  opinion  the  court 
gave  the  award. 

jdly.  Of  the  Now  I  proceed  to  my  third  part,  which  is,  die  matter 

fuaccrial  caofe.     ©f  this  writ,  which  is,  the  king's  loCs,  for  that  is  die  material 

cauie  of  diis  writ. 

Now  for  the  king's  lofe,  it  may  be  in  prefent,  it  may 
be  in  future,  it  may  be  diredi,  it  may  be  indircd,  and  by 
confcquence  it  may  be  more,  it  may  be  lefe  free ;  wherein 
I  vnW  {hew  you  that  which  is  worthy  the  obferving  j 
which  is,  how  (harp-fighted  the  law  of  England  is  on 
the  king's  behalf  to  prefcrve  his  right  from  lofe:  for  as 
it  is  the  quality  of  a  iharp  eye  to  fecfmall  things,  and  diings 
afar  off,  fo  you  (hall  find  that  there  is  no  lofs  to  the  king  fo 
little,  or  fo  remote,  but  that  the  law  fetcheth  it  in  by  this 
writ  5  nay,  it  gocth  farther  than  the  natural  eye  ,  for  the 
natural  eye  never  fees  but  in  a  ftrait  line,  but  the  eye  of 
the  law  will  (ee  the  king's  lofs  in  a  crooked  line,  be  it 
never  fo  oblique  or  collateral. 

In  this  I  will  now  fliew  you  a  cloud  of  authorities, 
nubem  tejlium ;  neverthclefs,  becaufe  I  love  not  confiifion, 
I  will  order  them  tlius :  I  will  make  unto  you  a  fcala  da- 
mini  regisy  that  is  to  fay,  a  fcale  or  gradation  of  the  king's 
lofs,  beginmng  with  the  great,  and  fo  defcending  to  the 
lefs,  becaufe  of  that  there  is  more  doubt;  and  fo  put  a  cafe 
or  two  of  every  kind. 

The  degrees  therefore  of  the  king's  lofs  are  in  num- 
ber nine,  in  every  of  which  cafes  this  writ  lies. 

The  iirft  is,  where  the  king  is  to  lofe  pofTeffion,  or 
prevent  profit 

The 
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Thi  fixrond  is,  where  the  king  is  to  lofe  a  rcvcrfion ; 
and  that  of  two  natures,  either  a  true  reverfion,  or  a  re- 
verfion  only  by  conclufion. 

The  diird,  where  he  is  to  lofe  feignorj',  fee  farm,  or 
rent  reierved. 

The  fourth  is,  where  he  is  to  lofe  by  way  of  charging 
his  pofTeffions  with  any  rent  or  profits,  collateral  or  other- 
wife,  by  way  of  warranty  or  recompence. 

The  fifth  is,  where  he  is  to  lofe  any  title,  poffibility, 
or  contingency. 

The  fixth  is,  where  the  king  is  to  lofe  any  royal  pa- 
tronagei  donative,  or  gift  of  office,  which  is  our  cafe. 

The  feventh  is,  where  his  title  is  any  where  preju-      ' 
diced,  fiuled,  or  blemilhed,  or  an  evidence  raifed  againft 
him,  dioug^  he  lofe  nothing  for  the  prefent. 

The  cigbdi  is,  where  the  king  is  to  lofe  upon  the  ba- 
lance, that  is,  where  he  hath  benefit  two  ways,  the  law 
will  ever  protect  the  greater  benefit  againft  the  lefTer, 
but  not  the  lefTer  againft  the  greater. 

The  ninth,  and  laft.  WKen  the  icing  is  at  no  lofs  at 
tSUj  but  only  his  charter  or  patent  is  queftioned,  though  the 
intereft  be  wholly  out  of  him  ;  wherein  though  mr.  fer- 
jeant  Chibborne  did  labour  and  argue  exceedingly  well  in ' 
maintaining  that  pofition  generally,  yet  I,  for  my  part, 
will  not  defend  that  point ;  but,  with  deference,  in  every  of 
thefe  I  will  put  fome  cafes  the  beft  and  moft  fcleft  in  the 
law,  becaufe  I  will  not  overlay  you  with  numbers. 

I  Witt  begin  therefore  where  the  king  lofeth  pofTeffion 
or  piTofit  i  and  I  will  take  the  weakeft  and  fuperficial  kind 
of  profeffions  and  profits. 

The  prior  of  Barnefey  (a)  was  fued  for  certain  land,  and 
pleaded  to  ilTue;  and  at  the  day  when  the  jury  appeared, 
die  prior  brought  a  writ  (as  we  did  in  this  cafe)  to  the 
juftices,  purporting,  that  whereas  he  was  impleaded  before 
them  of  certain  lands,  the  king  gave  them  to  imderftand, 
fbat  all  the  poflcffions  of  the  faid  prior  were  feized  into  his 

(a/   XI.  £•  4.  14. 
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hands,  bccaule  be  was  an  alien  of  the  obedience  of  Fnmce, 
requiring  therefore  fo  circumfpe£Uy  to  deal  and  behave 
themfelves,  that  they  do  nothing  that  may  turn  to  the  king's 
damage. 

Hereupon,  although  it  was  preffed  by  the  pbuntifF's 
counfcl,  that  the  court  might  proceed  as  &r  as  verdift,  be- 
caufe  the  writ  imported  not  that  they  (hould  ftay,  bul 
only  look  about  them  ;  yet  feys  Stone,  juftice,  "  the  king 
*^  hath  (riven  us  to  know  that  the  lands  are  feized  into  his 
<^  hands,  and  therefore  we  cannot  hold  plea  between  the 
^  prior  and  youof  thofc  lands  which  are  in  diehatii&  of  the 
**  king  ;  as  who  (hould  fay,  If  tiie  king  give  us  leave^  yet 
**  the  law  giveth  us  not  leave ;  therefore/*  findi  he  to 
that  inqurft,  "  God  be  with  you  j"  and  to  the  party,  «  Sue 


"  to  tlic  king. 


>» 


So  here  wc  have  the  cafe  of  this  (ame  furface,  this  fu- 
perficies  of  title  which  the  king  had  by  way  of  pernancy 
of  proiits  in  cafe  of  the  prior  alien,  and  yet  good  g^oimcT 
of  tliis  writ. 

In  a  pro-ape  quod  rtddat^  at  the  day  of  the  fummonr 
returned,  the  defendant  brought  a  writ  out  of  the  chan- 
cery, reciting,  that  the  lafid  in  plea  was  held  of  the  king  by 
knight's  fcrvice,  and  that  fuch  a  one,  the  king's  tenant 
died  feifcd  thereof,  his  heir  within  age,  whereby  the  lands 
were  fclzcd  into  the  king's  hands,  commanding  die  judges 
not  to  proceed  rege  tnconfulto :  hereupon  the  tenant  never- 
thelefe  was  demanded.  Saith  Jenney, "  To  what  purpofcdc- 
"  man  J  you  him  ?  For  if  he  come  not,  you  cannot  hare  a 
"  g7'a7id  cape  upon  his  default;  but  you  ought  to  file  to  the 
**  king."    Saith  Littleton  and  CA^^f^,  judges,  «'  He  muft  be 
"  demanded  to  continue  the  procefs." 

And  the  like  law  is  of  a  livery  in  ii.  Hen.  7.  fo* 
For  though  it  be  queftioned  there,  wliether  the  \iTit  rf 
dower  be  well  brought,  yet  of  the  aid  no  doubt  is  made; 
but  I  will  grant  that  the  king's  intereft  may  be  lb  fcbk 
as  the  fuit  (ball  not  flay :  and  that  I  learn  in  the  cafe  of 

11.  H.  6. 
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II.  IL  6.  fb.  13.  a  man  lets  land  to  an  abbot  for  years, 

and  an  affiie  was  brought  againft  him  of  the  fame  land ; 

and  tbe  abbot  iaid  that  the  king  had  felzed  his  goods  and 

chattels  for  dilapidations,  and  had  alfo  taken  his  goods  and 

chattels  into  his  proteAion;  in  diis  cafe  aid  was  denied: 

snd  if  the  like  matter  were  contained  in  the  writ  de  rege  in^ 

t9f^itlt9^  the  court,  in  my  opinion,  needeth  not  to  flay  for 

the  feizure ;  for  dilapidation  is  matter  of  eccleiiaftical  conu- 

Cmce,  and  Ae  taking  of  die  lands  and  goods  into  the 

king's  hands  by  way  of  proteAion,  is  no  feiziire  to  the 

king's  ufe;  (b  that  neither  of  them  are  fuch  pofleffions  in 

the  king  as  the  law  efteemeth,  no  more  than  in  thd  cafe 

of  the  outlawry  in  a  perfonal  a£tion.    And  if  any  afiife  be 

broi^t  agadnft  one  that  is  outlawed,  and  the  king  reject 

by  hb  writ  the  outlawry,  and  that  thereby  he  takes  the 

profits  of  the  lands,  and  thereupon  commands  the  court 

to  furceafe^  in  this  cafe  I  fay  the  court  ought  not  to  fur- 

ceafe,  for  it  is  no  fuch  lo(s  to  the  king,  as  the  law  values  ; 

for  fmce  Ae  party  may  difcharge  the  king's  intereft  by 

feoSment^  a  fortiori  it  ought  not  to  be  any  delay  to  an 

ifjite  right. 

Makrt,  I  am  of  another  opinion  in  the  cafe  of  the 
lonaticy  although  the  king  hath  but  the  profits  upon 
account,  becaufe  of  die  truft  the  law  repofeth  in  the  king 
fcrdie  party. 

To  proceed  to  the  fecond  degree,  where  the  king  is  in 

ler^ion :  if  it  be  a  reverfion  de  faiJo^  in  ftate  of  that  I 

win  put  no  caies;  (or -iperfpicua  vera  non  funt  probanda. 

But  for  the  reverfion  by  conclufion,  it  is  a  juror's  cafe,  and 

therefore  fit  to  have   authorities  vouched  in  it.      The 

<lifference,  therefore, is  taken  in  24.  £.  3.  fo.  i.  and  8.  H.  6. 

&  25.  and  I.  H.  7.  fo.  28.  that  if  a  man  will  plead,  that 

4e  king,  by  his  letters  patents,  did  let  unto  him  for  life,  or 

plead  that  a  leafe  for  life  was  made  unto  him,  the  remainder 

'Uito  die  king,  and  thereupon  pray  aid,  he  muft  in  thcfe 

(hew  letters  patents  or  a  deed  inrolled  j  but  if  he 

Vol.  L  O  plead 
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plead  pofitively,  aiid  fubftantivcly,  that  he  is  feifed  for  lifc^ 
tlic  revcrfion  to  the  crown,  and  prayeth  in  aid,  he  needs 
fliew  nothing;  becaufe,  although  the  king  had  nothing 
before,  he  is  entitled  to  a  reverfion  by  conclufion* 

This  is  a  wonderful  ftrong  cafe,  that  an  imaginarf 
reverfion,  by  matter  of  folfity  gained  hanging  the  writ, 
ihould  have  caufe  of  aid,  and  then  fo  the  mifchief ;  fw  it 
may  be  a  delay  in  all  cafes  in  the  world ;  no  tenant  in  affife, 
or  other  real  aGion,  but  may  keep  the  demandant  in  play 
by  this  means,  and  make  him  plead  with  the  king ;  yet  fo 
tender  is  the  law,  that  it  will  not  permit  this  imaginary  right 
of  the  king  to  be  queflioned,  without  the  kii^  be  called 
to  it. 

Come  we  now  to  the  tliird  degree  of  lois,  which  is  when 
the  king  lofeth  fcignory,  fee-farm  rent,  or  rent   referved* 
Take  for  that  the  cafe  in  35.  H.  6.  fo.  46.  the  cafe  between 
the  biftiop  of  Winchefter  and  the  prior  of  St,  John  of 
JeruCdcm  :  there,  in  conclufion  and  judgment  in  the  cafe, 
you  fhall  fee  the  difFercncc  notably  taken  by  Prifity  that  it  is 
not  fimply  a  feignory  or  rent  referred  that  fliall  give  caufe 
oF  aid  of  the  king,  or  ground  of  a  writ,  or  plea  of  rege 
inconfultOy  for  tliat  indeed  were  a  mifchievous  cafe ;  for  all 
the  king's  tenants  in  England  or  fee-firms  might  be  in  cafe 
of  aid  :  but  if  the  title  of  the  plaintiff  be  jparamount  before 
the  commencement  of  the  king's  feignories  or  rent,  whereby 
the  king  may  be  defeated  of  his  fcignory  or  rents  in  whole 
or  in  part,  by  the  eviftion  of  the  land,  and  fo  at  lofs,  there 
the  aid  or  the   writ  lieth,  and  not  otherwife  :  for  it"  is 
indifferent  to  the  king  who  be  his  tenants,  fo  they  come  all 
under  his  feignory  or  rents. 

Upon  the  like  reafons  is  .the  book  in  31.  Aff.  pL  27. 
where  it  appears  that,  if  rent  be  referved  to  the  king  by  a 
kafe,  and  the  leflec  be  bound  to  bear  all  chargeS|  out 
payments,  and  allowances,  and  a  corody  (as  the  cafe  there 
was)  is  demanded,  there  the  rent  (hall  not  give  caufe  of  aid  5 
bccaufe,  dthough  he  be  evicted,  yet  the  leifee  is  to  pay  hii 

rent 
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lowfocver,  and  fo  the  king  hath  no  lofe.  But  if  the 
had  covenanted  to  have  borne  out  the  charge  of  fuch 
ibrances  or  out-payments,  it  had  been  otherwife. 
►  proceed  to  the  fourth  degree,  which  is,  when  the 
hadi  lofs  collateral.  For  the  warranty,  where  it  is 
Ted  with  a  daufe  of  recompence,  whether  in  lieu  of 
ler  or  of  damage,  the  learnings  are  fo  clear,  that  I  will 
It  the  books  that  the  fuitfliall  be  to  the  king.  As  for 
ord  dfiiiy  that  it  (hould  be  a  warranty  in  the  king's 
ivhcreas  the  proper  word  tuarrantizabimus  will  not 
without  claufc  of  recompence. 
u  (hall,  I  mean,  learn  to  doubt  with  books  againft  the 
m  of  I.  H.  7.  i  and  for  the  collateral  charge  you  may 
ic  book,  which  is  3.  Aff.  pi.  i.  where  an  affife  was 
ht  of  a  rent,  and  the  defendant  (hews  that  he  had 
cy  put  m  view  of  the  leafe  of  the  king,  and  therefore 
e  conceivedi  that  there  might  not  be  a  proceeding 
ut  taking  counfel  of  the  king  :  and  thereupon  the  book 
^  Note,  that  in  this  cafe  the  aid  is  granted  of  another 
than  that  is  in  demand/'  and  fb  no  doubt  is  it  of  a 
on,  and  the  like. 

E  fifth  degree  was  title,  poffibilityj  or  contingency ; 
le  king  give  land  upon  condition,  and  a  precipe  be 
It  of  this  land,  upon  a  title  paramount  the  king's 
ion,  &c.  I  hold  in  this  cafe  the  king  may  ilay  the 
dings,  and  bring  the  fuit  before  him  in  the  chancery, 
:  (afety  of  the  condition.  Sure  I  am,  the  cafe  in 
•  3.  fo.  8.  is  a  much  harder  cafe,  where  dower  was 
It  againft  the  guardian,  who  pleaded  that  the  ward's 
or  held  other  hnds  of  the  king  in  chief,  and  died, 
by  the  king  feized  and  granted  unto  the  tenant  ufque  ad 
I  ittatembitredisy  and  demands  judgment,  if  tbeiing 
fuhedwith,  ^r. 

diis  cafe,  upon  debate,  the  aid  was  granted ;  and  yet 
was  no  rent  referved  upon  the  patent,  neither  was 
any  remainder  of  the  king  in  the  eftate,  for  it  was 

O  2  granted 
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granted  until  full  age  ;  and  yet,  becaufe  there  wtt  a 
poflibility,  that  if  the  heir  did  live  till  full  age  he  fhould  (be 
his  livery  out  of  the  king*s  hands,  it  was  fufficient  ground  for 
the  aid. 

Come  we  now  to  the  fixth  degree,  which  is,  where  the 
king  may  have  lofe  in  refpedt  of  his  patronage  or  gift  of 
o£Bce,  or  the  like. 

For  this  you  may  fee  the  cafe  in  38.  £.  3.  fo.  ftS.  b.  the 

abbot  of  Lycuirs  cafe,  where    a  dcanry   of  the  king's 

advow^on  was  to  be  charged  with  an  annuity,  and  zfcin 

faciai  was  brought  againft  the  dean  upon  an  annuity  againft 

his  predcceHbr.     I'he  dean  (aid,  tliat  the  king  was  feifed  of 

the  advowfon  of  the  deanry  difcharged  of  the  annuity,  and 

that  he  holds  of  the  collation  of  the  king ;  and  fo  prayed  aid  :- 

and  after  much  debate,  and  divers  obje(Stions  that  the  writ  of 

Jcire  facias  was  in  the  nature  of  execution,  and  fo  no  time 

to  pray  in  aid  \  and  again,  that  the  predeceflbr  had  aid  in  the 

former  fuit,  and  fo  no  aid  (hould  be   in  the  latter ;  yet 

ncverthcleCs  aid  was  granted  \  and  yet  this  was  no  more  but 

a  difvaluation  of  the  king's  patronage. 

But  4.  H.  6.  fo.  i.  is  a  cafe  far  more  remote.  Pipi 
brought  a  wTit  of  entry,  and  the  defendant  fiud,  that  he  was 
parfon  of  tlie  church  of  Dale,  of  the  prefentment  of  die . 
duke  of  Norfolk,  and  that  the  land  in  queftion  is  part  of 
his  glebe,  and  that  the  bifliop  of  Norwich  is  ordinary,  which 
bifhopric  is  vacant,  and  the  temporalties  feized  into  die 
king's  hands,  and  fo  remain ;  and  prays  in  aid  of  the  duke  of 
Norfolk,  as  patron :  and  as  to  the  ordinary  judlgment^ 
whether  the  king  not  confulted  withy  i^c.  the  book  is  left  at 
large,  for  they  proceeded  not ;  and  yet  the  (eizing  of  die 
temporalties  had  no  affinity  with  the  jurifdi6fa'oii  of  die 
ordinar}-;  but,  becaufe  it  did  but  touch  or  coaft  upon  the 
king's  right,  and  becaufe  the  king  is  fupreme,and  the  fee  of 
the  inferior  ordinary  was  void,  the  court  was  at  a  ftand* 

Now  for  the  office.   The  beft  cafe  in  the  law  is  2.  H.  fm 
fo.  7.  where  itieexns  the  ftander-by  law  more  than  thej.ilqt 

fbycdi 


K 


\ 


W   A   CASE   DE   REGE   IKCONSULTO.  197 

^ayed ;  for  the  court  erred,  and  the  reporter  was  in  the 
lights  as  J^pears  by  die  adjournment  of  the  caufe  before  all 
the  judges  of  England,  who  overthrew  the  former 
judgment^  and  confirmed  the  law  according  to  the  opinion 
•f  the  reporter. 

There  the  cafe  was,  Crofts  brought  an  affife  againft 
Edmund  Kemperden,  and  made  his  plaint  of  the  office  of 
ditfkeeperof  die  park  of  Woodftock,  and  the  porter's  place 
diere^  and  made  his  tide  by  the  letters  patents  of  king  Ed.  IV. 
The  defendant  indtled  himfelf  by  letters  patents  of  king 
Hen.  Vn.  who  granted  to  him  for  life  ;  and  prayed  in  aid  of 
Ae  kii^ ;  and  the  judges  denied  the  aid :  but  the  lame  year, 
fi^  1 1,  before  all  the  judges,  the  aid  was  granted. 

Pjlace  thefe  two  books  together,  and  you  (hall  find  it 
teiountsto  this,  that  there  were  two  objections  made  unto 
Ae  aid.  The  one,  becaufe  there  was  no  claufe  of 
recompence  or  any  rent  referred  -,  the  other,  becaufe  both 
parties  affirmed  the  king*s  tide,  and  fo  the  king  was  at  no 
lols.  To  die  firft  the  anfwer  is  made,  that  the  king,  in  the 
prefent  cafe,  hath  lofs,  for  that  he  hath  in  cPFed  the 
reverfioa  of  the  office,  that  he  may  grant  it  when  it  falls ; 
for  (as  in  Nevill's  cafe)  the  king  may  have  an  ofHcc  to 
gnnt|but  not  to  execute.  To  the  fecond  anfwer  is  made, 
that  it  might  be,  the  firfl  patent  was  forfeited,  (the  cafe 
heing  of  an  office  which  isfubje£l  to  a  forfeiture)  and  that 
diereupon  a  feizure  was  made  by  the  king,  and  upon  that 
Inufe  die  latter  patent  was  grounded,  and  fo  the  king's 
ift  might  come  in  queflion;  and  to  juftify  that,  therefore^ 
tbe  king  mufl  be  no  party. 

And  if  you  will  have  a  cafe,  not  of  an  ofHce  itfelf,  but  of 
an  incident  to  an  office  (as  the  other  cafe  is  of  a  fee)  then 
jwi  may  take  the  cafe  of  Crofts  and  the  lord  Beauchamp, 
la  H.  7.  fo.  38.  where  the  plaint  being  of  a  houfe  and 
hnd,  die  tenant  (hewed  a  covenant,  by  deed  inrolled,  of  a 
paatof  an  office  of  forefler  in  tail,  the  remainder  to  king 
Uir.  IY»  ^e  truth  being,  that  the  houfe  and  land  ii| 

O  3  queftion 
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^ueft'on  were  incident  to  that  office  ;  and  fo  prayed  in  aid : 
but  there  an  averment  was  wanting  ;  and  upon  that  reaibn 
only  aid  could  not  be  granted :  but  if  it  had  been  alledged  by 
tjic  plea,  there  had  been  no  colour,  but  the  aid  (hould  be 
granted,  as  well  in  rcfpccl  of  the  incident  of  the  office, 
as  of  the  office  itfelf. 

To  proceed  to  the  feventh  degree,  which  is,  where  the 

king  lofcth  nothing,  but  only  his  title  is  prejudiced  and 

blcmifhed,  and  an  evidence  raifcd  againft  it :  for  that  there 

is  one   caf:*,  hjiar  omnium^  the  famous  cife  of  2.  R«  3 

fo.  13.  b.  "John  Hunjion  brought  an  aftion  of  the  cafcagainf 

John  bifiop  of  Ely ^  for  claiming  him  to  be  his  villein,  aa 

for  lying  in  wait  to  fcize  him  j  and  the  bifliop  juftificd,  ths 

he  was  his  villein  regardant  to  a  certain  manor  of  his  fe< 

and  thereupon  they  were  at  iflue  \  and  hanging  the  pies 

the  biftiop  was  difabled  by  parliament,  and  his  temporaltie 

forfeited  to  the  king,  who  fcized  them.  HunJlon  went  on, 

and  prayed  the  nifi  prius  ;  whereupon  the  king's  zttorncy 

brought  this  writ,  reciting  the  whole  matter,  and  how  the 

temporaltics  were  fcized  into  the  king's  hands,  commandiiig 

the  juftices  not  to  proceed  rcgc  inconfulto.     What  came  of 

jt  before  all  the  judges   of  England  ?     It   was  agreed, 

iinanlmi  conf^nju^  tliat  the  writ  (hould  be  obeyed  ;  forthi-jr 

faid,  that  although  the  king  upon  the  action  of  the  cafe  di4 

lofe  nothing,  bccajifc  the  damages  did  trench  but  to  the 

pjrty,  yot  iievcrthclcfs  '\{  the  iflue  (hould  be  found  for  the 

pLiiiitiff  againil  the  king,  jthat  he  w^  not  the  bilhop's 

yilkin,  it  might  be  a  great  evidence  againft  the  kind's  tide, 

for  the  manor  itfelf  which  was  in  his  hands  ^  (b  as  the  court 

kept  aloof,  and  upon  this  oblique  and  remote  con(eauepcc 

of  prejudice  %o  the  king,  the  court  did  furceafe, 

The  dune  learning  you  (hall  find  in  actions  of  lib 
jiaturc,  as  trefpafs,  pr  qiiare  impedit^  wherein  die  king 
lofcth  nothing  for  the  prcfcnt,  but  neverthele(s  his  tide  may 
be  foiled ;  and  although  the  books  do  vary  in  this  pointj 
yet  you  (Iiall  find  Uie  more  ^onfljin;  resolution  as  I  ^1^ 
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'And  fbr  the  trefpafs,  take  the  book  9.  H.  7.  fo.  15.  Bryant 
and  Fairfex  ;  and  27.  H.  8.  fo.  28.  by  Fitzherbert, 
"  dearly  there  fliall  be  no  procteding  without  making  a 

"  party ;  noj  not  in  trcfpaCs."     And  the  cafe  of  5.  H.  7.  fo. 
16.  of  the  quare  impedit^  which  fccms  to  be  to  the  contrary, 
isjuftly  controlled  and  qucftioned  by  die  reporter;  but 
vhere  the  king  may  receive  prejudice  in  his  title,  not  in 
die  (ame  land,    but  other  land  upon  the    fame  title,   it 
is  another  cafe.     As  if  there  is  land  upon  the  title  of  the 
lord  Dacres,  or  the  lord  Latimer,  &c.  whereof  part  is  in 
the  crown,   and  part  out   of  the   crown,  in  fce-fimple, 
without  rent;  if  an  aflife  be  brought  of  the  land  which  is 
out  of  the  crown,  without  any  rent  received,  there  certainly 
Ties  no  aid,  becaufe  it  is  not  of  the  (ame  thing;  neither  can 
that  plea  between  two  fubjecls  ever  be  brought  into  the 
chancery;  but  whether  fome  kind  of  writ  of  this  nature 
may  not  be  brought  to  ftay  fuch  a  fuit,  you  (hall  give  nic 
leave  to  doubt. 

Now  to  come  to  the  eighth  degree  of  lofs,  when  the  king 
is  t$  lofe  any  balance ;  it  is  comparative,  where  the  king 
hath  benefit  on  both  fides,  but  yet  with  a  difproportion. 

I  WILL  cite  only  that  notable  cafe  which  is  i.  H.  4.  {o. 
8.  where  the  cafe  was,  that  the  king  had  granted  the  office 
of  meafuring  of  linen  cloth   and    canvas    fold  between 
foreigners  untu  John  Butler,  taking  as  Robert  Sherwood 
look  ;  there  was -an  attachment  upon  prohibition  againft 
Ac  mayor  and  flieriflfs  of  London,  for  not  putting  him  in 
polTeffion,    according   to  the   claufc    in  his   patent  :  the 
defendants  alledged,  that  they  held  the  city  of  the  king  in  fee- 
trm  rendering  rent;  and  that,  if  this  office  (hould  take 
place,  their  farm  ftiould  be  impaired  ;  and  fo  pray  aid  of  the 
king.    In  this  cafe  they  were  oufted  of  the  aid  ;  for  that  on 
the  one  fide,  if  the  office  (hould  ftand,  yet  they  fhould  pay 
their  fee-form  ncverthelcls ;  and  on  the  other  fide,  if  the 
office  (hould  be  overthrown,  then  the  king's  rev«rfion  and 
gift  of  the  office  Ihould  be  loft,  v^ich  ibould  be  hit 

O  4  difherifon, 
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difherifon,  which  was  not  equal :  bcfidcs  that,  they 
upon  contempt  (which  is  alfo  againft  the  lung) ;  and  fo  the 
aid  juftly  denied. 

So  if  you  alter  the  cafe  in  i.  H.  7.  and  put  it  that  the  king 
granted  an  office  of  keeperfliip  of  a  park  by  feveral  patents, 
and  upon  the  one  patent  die  rent  is  referved,  and  upon  the 
other  none  ;  I  fay,  tliat  in  this  cafe,  whctherfoever  of  the 
patents  be  aiitiLnter  or  later,  the  patent  diat  hath  die  rent 
Ihall  have  the  benefit  of  tlie  aid,  in  deftruQion  of  the  other, 
and  not  c  cor.jcrfoy  for  it  is  the  king's  lofs  that  fways  tfaeaid* 

And  for  thp.t  I  can  fhew  a  notable  record,  in  a  cafe 
between  the  bifliopof  Ely  and  the  city  of  Norwich. 

As  Lt  the  hft  degree,  which  is,  if  the  king's  charter 
be  (lueflioncJ,  without  any  manner  of  lofs  to  the  king,  that 
in  fuch  cafe  the  king  muft  be  made  party  ;  itis  a  reverend 
opinion,  and  fupported  with  a  great  deal  of  authorities  i  and 
no  d(;ubt  it  grew  from  that  antient  maxim  in  Brai&on,  In 
chartis  regis  ncn  prcefumant  jujlitlarii  r/gts  di/putarfyjid 
tutius  ejl  ut  expedient  JcnUntiam  domini  regis  :  and 
CL'itainly  there  are  a  great  number  of  books  on  it,  whercoF 
the  moll:  direct  are,  30.  Aff.  pi.  5.  2.  H.  4.  fo.  19. 
2.  H.  4.  fo.  25.  33.  H.  6.  fo.  16. ;  for  as  for  the  books  of 
38.  Air.  fo.  16.  39.  E.  3.  fo.  ri.  and  25.  Aff.  fo.  8.  they 
may  receive  an  anfwcr,  and  no  more  perplex. 

But  I  do  take  the  law  to  be  otherwifc  this  day,  except  it 
be  in  cliai  ters  which  are  of  a  higher  nature  than  charters  of 
lands  or  intercil  ;  and  this  error  grew  upon  a  mifcon- 
ftracri'j.i  of  thw'  ftatiite  of  bigamy ;  but  becaufc  this  it 
beyond  the  cafe  in  queflion,  therefore  I  will  not  ftand  upon 
it :  a;iJ  herj  I  coacluJc  my  third  principal  part. 

Athcauft  ^^^  ^^^^'^  ^  ^^  *"  ^^^  P^^>  ^^'^'^'^  ^^>  the  form  of  lixt 

The  form  cf        ^'•'^'^  whi^h  dv,th  require  your  attention  as  much  or  more 
the  writ.  thin  the  former,  becaufein  that  part  will  fall  die  removing 

cf  all  t!\c  evafions  and  fubterfuges  which  have  been  or  can 
be  ufed  on  the  adverfe  part. 

I  lit  writ  hath,  as  I  find  in  the  beginning,  two  parts  ] 
the  recital  or  certiikate,  and  die  precept  or  mandate.    For 

the 
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Ae  firft  of  thefe,  I  will  divide  that  which  I  (hall  fay  into  five 

points.  Five  pointi. 

FiKST,  I  will  grant  that  there  muft  be  a  recital  of  the 

king's  title  in  the  writ. 

Seconi&y,  I  will  prove  that  the  king's  title  recited 
seed  not  to  be  grounded  upon  any  precedent  record. 

Thirdly,  I  will  prove  that  the  certificate  of  the  writ 
concemii^  that  title,  is  peremptory. 

Fourthly,  I  will  prove  that  you  muft  never  queftion 
the  king's  title.upon  the  writ. 

And^  laftly,  I  will  anfwer  fome  weak  objections  that  have 
^tai  made,  aUhough  the  affirmative  proof  doth  in  itfclf  take 
diemaway, 

f  OR  the  firft  point,  I  will  grant  that  which  I  take  to  be    FirA  poiMt 
)iV|  wfaidi  is,  diat  die  king  muft  difclofe  his  title  (pecialiy 
in  this  writ;   and  therefore,  upon  this  I  hold  it  the  proper 
place  to  tell  you  what  writs  I  think  are  infufficient 

FuLSTy  If  d>e  \vrit  be  ad  idem^  that  is,  doth  not  fuffi* 
Qcndy  denominate  the  record  that  (hould  be  ftayed,  then 
diereis  no  certainty,  and  fo  it  cannot  bind;  as  if  the  affiie 
being  of  the  fee  only,  the  writ  hath  recited  it  to  be  of  the 
oficc. 

Secondly,  I  do  confefs,  that  among  all  the  precedents 
of  this  writ  which  I  have  feen  (which  are  very  inany),  I 
ntver  found  any  of  a  general  writ,  but  that  the  king's  tide 
Vascvcr  exprefled  by  way  of  recital;  no  writ  of  certis  dg 
mjis  vobh  mandamus  quid  nullatenus  procedatis  \  no  writ 
fn  ei  quod  nos  cogitamus  quodinprejudicium  nojlrum  caderef^ 
ifiis  mandamus^  ^c,  \  but  the  fubjeflis  fairly  dealt  withaL 
jttd  the  king's  dtle  is  ever  difclofed  ;  not  becaufe  the  court 
ftill  judge  of  the  dde,  as  I  will  tell  you  by  and  by,  but 
(lecaufe  the  party  may  be  apprized  how  he  may  make  his 
(iiit  to  the  king  ;  for  it  were  a  hard  matter  to  fay,  ^  Sue  to 
the  king,"  and  that  the  fubje£t  fhould  not  know  upon  what 

pound  to  fue ;  that  were  to  leave  him  in  a  wood,  and  not  in 

away. 

Thirdly, 
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Thirdly,  if  the  king's  title  be  referred  to  a  recor 
and  the  record  dcftroyed  it,  then  the  court  is  not  ti( 
by  the  writ,  as  appears  in  Bcdingiield's  cafe,  i8.  Eliz.  (c 
In  a  by-point,  where  the  king's  title  was  groiuided  up 
an  office  recited  in  the  writ,  ^id  the  office  extended  n 
to  divers  lands  comprifed  in  the  writ  i  there  the  origii 
record,  which  tlie  writ  voucheth,  governedi  the  w 
itfelf,  and  deilroycth  it  for  fo  much  as  is  not  contained 
the  office. 

Akd  lastly,  I  will  not  deny  neither,  butthat  if 
tlic  king's  titles  be  admitted  both  in  law  and  b&y  and 
the  words  of  the  writ  received  for  true,  and  yet  die  ki 
appears  to  be  at  no  lo(s,  that  in  that  cafe  the  court  is  i 
bound  to  ftay;  as  in  the  cafe  that  1  put  to  you  in  i 
third  prt  of  my  divifion,  if  the  writ  (hould  be  grouix 
upon  an  outlawry  in  a  perfonal  atSion,  or  feizure 
dilapidations,  or  the  like. 

EccQod  point.  ^^^   ^^  fecond  point,  that  it  needeth  not  that   i 

kill's  title  laid  in  the  writ  fhould  be  grounded  upon  a 
precedent  record,  as  an  inquifition,  fine,  or  the  111 
but  it  is  enough  to  recite  letters  patents  of  grants  fi 
fcquent  to  the  king's  title,  without  going  higher  >  aw 
think  no  man  who  is  learned  will  deny  it. 

Put  the  cafe,  the  king  is  fcifcd  injure  corona  ab  anti 
of  the  honour  of  Windfor ;  will  any  man  fey,  that  if 
king  grant  letters  patents  unto  y.  S*  of  part  of  the 
mcfiics  thereof,  and  an  affife  be  brought  againft  him,  j 
there  comes  unto  the  juftices  a  writ  reciting,  that  vriier 
the  king  was  fcifed  in  right  of  his  crown  of  the  mai 
of  Windfor,  in  his  demcfne  as  of  fee,  and  by  his  let! 
patents  granted  to  y.  S.  fuch  a  clofe,  part  of  the  demei 
thereof  j  and  whereas  neverthelefs  the  (aid  y>  5.  is  dn 
into  plea  by  affife  before  you,  icieo  vobis  mandamus  quodn 
incc?:fuitlsy  &c,  will  any  man,  1  fay,  deny  but  this  is  a  g 
writ,  without  vouching  r^ny  original  record  of  the  kii 
title  to  the  honor  of  Windfor  ? 

faj  Co.  Rep.  9. 
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In  like  manner,  if  die  king  (ball  recite  in  this  writ 

Vis  titk  byprefcription  to  grant  the  ofHcc  ot  cujlos  brevium 

in  the  common  pleas,  or  the  like,  is  not  this  a  fufficieiit 

fhewing  of  a  tide  ?   a  multo  fortiori  in  our  cafe,  where 

die  letters  patents  are  not  extra(^cd  out  of  any  adtual 

pofllci&on  precedent  in  the  king,  or  out  of  any  fpecial 

piefcription,  but  out  of  the  fountain  of  his  prerogative, 

and  the  potential  part  of  his  crown,  which  is  fine  patrc^ 

fc  as  you  muft  have  this  form  of  writ  or  none,  for  there 

caa  be  no  record  precedent,  nor  any  prefcription  of  that 

which  is  merely  created;    and   therefore,  the  difference 

that  hath  been  fpoken  of  between  the  old  ofHce  and  the 

new  is  idle,  for  the  writ  muft  be  as  the  cafe  is:  if  it 

be  an  ancient  office,  you  muft  alledgc  prefcripdon ;  if  a 

new,  you  muft  alledge  the  power,   as   we   have  done. 

Now  to  lay  that  the  king    cannot  grant  or   ercdt  any 

office  de  nevoj  no  man,  I  think,  will  be  fuch  a  plebeian 

(I  mean  both  in  fcience   and  honour)  as  fo  to  afnrm ; 

I  will  cite  no  books  for  it ;  you  have  the  book  of  time, 

which  is  die  beft  book,  and  perpetual  pradicc. 

If  the  king  will  ereft  a  county  palatine  (which  is  a 
litde  model  of  a  monarchy  fubordinate),  what  a  number 
gd  offices  are  incident  to  the  fame,  and  yet  all  tl^  novo. 

If  die  king  fliould  conceive  Cornwall  to  be  too  for 

oflF  to  fetch  their  law  from  Weftminftcr,  and  therefore 

woul4   erctSt  a  king's  bench  and  common  pleas  there, 

and  create  likewife  clerks  and  prothonotaries,  and  afHgn 

L    diem  the    fame  fee,   or  half  the  fee  that  is  received  at 

*v  \Veftminftcr,  all  thefe  are  offices  Je  novo. 

^'     And  ifi  many  of  thefe  cafes,  if  any  fuch  officers  be 

^  JiRurbcd  (I  me;^  of  fo  many  as  the  king  hath  ordained 

"=    ig'ic  in  his   own   gift),    the   defendant   may  have  aid 

iifthe  king,  or  the  pica  of  rege  inconfulto^  or  this  writ; 

;uid   yet  in  none  of  thefe  CAf^  can  the  king's  tide  be 

founde4.  upon  record  or  prefcription,  becaufe  the  office 

U  n^^i^ffSatci    Neither  is  this  the  cafe  of  new  offices 

^'''  "''  alone, 
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alone,  but  the  like  reafon  is  of  patents  of  privileges  lor 
new  inventions,  and  upon  patents  of  fairs,  markets,  leetSf 
liberties,  and  the  like;  upon  all  which  there  may  be 
and  are  rtfcrved  valuable  rents.  In  Al  which  cafes,  if 
they  are  drawn  in  quei^i«  i.j  yv^u  iliall  have  aid,  or  this 
writ;  and  yet  in  none  of  them  you  can  alledge  either 
pofleflion  in  the  crown,  or  precedent  record  or  pre- 
fcription;  bccaufc  they  were  never  in  ejfe  before  the 
king's  grant,  but  iflue  out  of  the  potential  power  of 
the  crown,  being  put  in  a6l  and  executed  by  grant  fiib- 
(equcnt. 

And  for  the  Icct,  you  have  the  very  cafe  in  24.£Iiz. 
fo.  6.  where  an  action  of  the  cafe  was  brought  by  die 
lord  of  the  Icct  againft  J.  S,  for  interrupting  him  to 
take  a  mark  in  money,  which  appertained  to  him 
by  reafon  of  an  amerciament  in  his  leet  The 
defendant  pleaded  a  grant  by  letters  patents  from 
the  king,  with  rcfcrvation  of  five  pounds,  to  be  paid 
into  the  exchequer;  juJginent,  whether  the  king  not 
conjulttdivith^  is\\  This  is  our  very  cafe  ;  there  it  was  be- 
tween an  antient  leet  anvl  a  leet  newly  created;  and 
adjudged  there  that  the  fuit  (hould  ftay,  and  that  it 
fliould  be  tried  by  fuit  with  the  king. 
THdpoiot.  Foil  the  third  point,  that   the  certificate  of  the   writ 

is  peremptory,  aiiJ  the  court  is  concluded  to  believe  itj 
the  ditFcrence  is  plain  to  him  that  can  or  will  under* 
(land  it,  that  in  the  plea  rcge  inconfuito  it  fufficeth  not 
the  king's  title  appear  only  by  way  of  allegation,  except 
the  party  maintain  it  by  record,  or  the  court  be  appriied 
by  tile  examination  of  the  efcheators,  or  commifliGners ) 
but  otherwife  it  is  upon  the  writ,  the  certificate  whereof 
is  prercmptory.  For  this  tlic  cafe  is  in  20,  Eliz,  fo.  10, 
where  2,  fcire  facias  was  brought  to  execute  a  fine,  and 
the  tenant  faid,  that  he  held  the  manor  of  the  leafe  of 
the  king  for  life,  the  reverfion  to  the  king ;  and  prayetl^ 
in  aid,  and  fhewetii  forth  no  letters  patents.    And  the 
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court  mi  not  a  little  in  delnte,  whether  diis  amounted 
to  fudi  a  plea  as  gave  the  lung  %  reverfion  by  coRclufion, 
'  wfaerebjr  be  Qiould  Ihew  nothing ;  "  but,"  fiiidi  the  book, 
"  to  flint  the  ftrifc,  there  came  a  writ  out  of  the  chancery 
*  ^iiying  the  leafe  i  and  there  %vas  an  end." 

To  the  £une  purpofe,  the  cafe  is  notable  in  the  22. 

of  the  book  of  Aflifc,  fo.  20.     An  alTife  was  brouj^hC 

iganfl  die  countefs  of  Kent  and  John  Fitz-Edmuiics  her 

im:    and  firfl,   after  Tome  cxcopclon  to   the  writ  about 

dK  (lilc  oi  cauntrji^  the  defendant  pleaded  that  her  hulbaiicl 

Md  the  land  in  chief  of  the  king,  and  died,  her  (on 

ivithin  age ;  whereupon  the  king  fcized,  and  let  unto 

•ler  during  nonage  i   and  demanded  judgment,  that  tht 

^ing  tut  cottfultedtvltb-,  t^c. :  "  but"  faith  the  book,  "  flie 

**  Ihcwed  nothing  t  but  after  there  was  a  writ  brought 

**  out  (rf  the  chancery,  reciting  the  feizure,  with  a  claule 

**  of  ngt  iiKonfuUo ;  and  thereupon  the  court  awarded 

**  the  pLuntilF  fliould  fue  to  the  king." 

So  in  the  cafe  ii.  H.  4.  tb.  39.  where  in  dower  of 
SCen^  the  tenant  pleaded  the  feifure,  and  if  thi  king  tut 
^mfuUid  with,  i:ft. ;  "  but  the  court  gave  no  heed  to  it" 
(laitfa  the  book),  "till  the  baron  of  the  exchequer  came,and 
*^  broi^t  in  the  fcifurc  in  his  bands,  and  thereupon  the  couit 
**  awarded  a  fuit  to  the  king;"  but  for  the  efcheator,  he 
vnuft  give  oath  of  the  f-ifure,  and  the  counfel  muft  fhew 
Chis  warrant ;  fo  as  to  the  pica  there  n)u{l  be  a  v<:>iiicaEioni 
fcot  the  king's  uTit  maft  be  believed. 

And  to  conclude  ijiis  point,  I  will  put  the  famous 
vale  of  ^rden  and  Darcy  unto  this  fpecid  point :  A:i  a£tion 
«f  wafte  was  brought  by  Ardm  againft  Darey,  and  Dortj 
gileadcd  the  attainder  of  Ardcn,  end  the  queen's  grant, 
vderving  rent;  Ardin  repleaded  thiit  there  came  to  tlie 
king,  by  the  attainder  of  his  father,  only  an  eflate  fur  life; 
^^cji  after  fpccial  verdict  and  argument,  obtained  the 
•rit  of  the  regi  tncmjulte ;  whereupon  Arden's  counfel 
%■]»,  and  allcdged  tlut  the  queen  could  be  at  no  lols, 

for 
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fc  r  thjt  if  the  tenant  for  life  granted  his  eftate,  rendering 
rent,  the  Icffor  recovered  the  wafte  he  fhould  hold 
charged :  but  the  juv^ges  Ciid,  "  The  queen  hath  certificJ 
"  us  by  her  writ,  which  is  matter  of  record,  that  {he 
"  {hail  be  at  lofs  if  this  adioii  proceed ;  which  wc  ought 
"  to  credit  >"  and  fo  gave  the  rule,  that  Arden  ihould  fuc 
to  the  queen  if  he  would. 
r««rth point.  ^^^  ^^  fourth  point,  that  the  title  of  the  king,  which 

IS  in  our  cafe,  "  Whether  the  king  may  ered  the  writing 
**  of  the  fuperfedens  into  a  new  office  ?  or.  Whether 
**  Erownlow  have  right  to  it  as  belonging  to  his  office 
•*  of  prothonotary  ?"  cannot  be  handled  upon  allowance 
of  the  writ,  is  without  all  colour  or  (hadow. 

For,  firft,  it  is  ex  diametro  contrary  to  the  in- 
tent of  the  writ;  for  the  intent  of  the  writ  is,  that 
this  qucilion  (hall  be  tried  in  a  fuit  in  chancery  with 
the  kin^* ;  and  now,  under  pretence  of  arguing  the  writ, 
you  will  enter  into  the  title;  this  is  to  enter  by  tiie 
window,  and  not  by  the  door ;  and  that  this  may  not  be, 
there  are  infinite  authorities. 

As,  firft,  you  may  fee  in  22.  Affife,  fo.  20.  the  comitefi 
of  Kent's  cafe  (mentioned  before),  where  this  writ  was 
brought,  reciting,  that  the  king's  tenant  had  died  feifed 
upon  a  gift  in  tail  from  the  king,  and  that  there  the 
king  had  feized  for  wardftiip.  Saith  Pookes^  that  was 
ferjeant  for  the  plaintiff,  **  Since  the  king's  charter  of  gift 
"  of  ent^iil,  tlic  plaintiff  hath  recovered  by  judgment  againft 
tt  the  tenant  in  tail,  and  fo  prayed  the  affife."  Saith  Hill^ 
juftice,  **  That  (hall  fcrve  you ;  fo  title,  when  the  king 
"  hath  font  us  his  pleafure  ;  therefore  fue  to  the  king," 

So   in  24.  Eliz.  Brockcy  Aid  de  Roy^  pi.  51.  in  a  writ 
of    entry  againft  an  infant,   the    tenant    laith,    that  his 
anceftor  had  certain  lands,  held  of  the  bifliop  of  Durham 
by  kni;rhts  fcrvicc,  whcfe  tomporalties  arc  in  the  king's  ^ 
bands;   and  (hewed  letters  patents  of  the  wardxhip, 
prayed  his  aid.     Saith  Wilby^  "  He  fhould  have  dei 
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«*  jtti^meHt  if  the  king  not  confultid  with^  fffr 4 ;  then  the 
*^  demandant  would    have  pleaded,  that  the  lands  were 
^  held  in  focage  in  gavelkind^  and  not  in  knights  fcrvice ; 
•*  and  further  would  have  pleaded,  that   they  were   not 
•*  comprifed  in    the  patent  j"  but   the  court  rejefted  the 
plea,  becaufe  it  went  to  the  title. 

So  33.  H.  6.  fo.  2.  Danby  gives  it  for  a  rule,  that 
vrtienfoever  a  man  hath  a  patent  of  the  king  of  certain 
lands,  and  afCfe  is  brought  againil  him  of  other  lands, 
and  he  prays  in  aid,  nient  comprife  is  no  counter-plea 
to  the  aid;  and  yet  it  feemeth,  that  the  patent  by  this 
is  confefled  and  avoided ;  and  that  it  is  not  ad  idem^  but 
fliould  be  difcufied  in  the  other  court.  The  fame  is 
affirmed  by  Fitzherbcrt  clearly;  for  fo  are  the  words^ 
*^  diat  upon  die  plea  of  rege  inconfulto^  grounded  upon  letters 
*'  patents,  nient  comprife  is  no  plea."     27.  H.  8.  fo.  28. 

So  In  37.  H.  6.  fo.  32.  the  rule  is  given,  that  if  in 
an  affife  the  defendant  plead,  that  fuch  a  one  let  unto 
him  the  manor  of  5.  for  life,  tlie  remainder  to  the  king, 
and  die  plaintiff  will  fay  that  he  that  let  the  land  had 
nothing  in  the  land ;  or,  that  the  king  took  nothing  by 
that  leafc ;  that  (hall  not  be  tried  in  the  firft  court,  but 
iji  die  chancery. 

So  in  7.  H..  4.  fo.  7.-dcbt  was  brought  upon  a  bargain 
and  fide  of  goods,  and  the  defendant  (kiJ,  that  he  bought 
the  goods  to  the  ufc  of  the  king,  ZinA  prayed  in  aid; 
and  die  plaintift'  would  have  counter-plcaJed,  that  they 
were  bought  to  his  own  ufc,  and  not  to  the  king's ;  but 
At  court  ouftcd  him  of  that  plea,'for  that  (hall  be  tried  in 
the  chancery. 

In  38.  Eliz.  fo.  14.  there  the  order  of  pleading  and 
trial  in  the  chancery  is  delineated  and  defcribed  in  this 
manner : — When  the  plea  comes  into  the  chancery,  firft 
die  point  {hall  be  tried,  whether  the  king  be  interefted 
€r  jK> ;  which  the .  books  call  fometimcs  the  caufe,  and 
fixnetimes  the  warrant ;  and  then  you  (ball  proceed  to  the 

title. 


\ 


■ 


sot  ARGUMINT  OF  SIR    FRANCIS   BACOIT, 

tide,  andffo  to  ifliie  or  demurrer  >  and  if  to  ifliic,  a  fnce^ 
dendo  ad capiendam  inquiJit'iGnem  tantumy  i^c. ;  and  if  upon 
explaining  the  matter  in  the  chancery  (as  the  books 
call  it),  it  fall  out  againfl  the  king,  a  procedendo  fliall 
be  awarded  in  the  nature  of  a  command }  and  if  it  fall 
out  for  the  king,  there  fliall  be  ?i  fuperfedeas  omnimo^  and 
the  court  fliall  iay  to  the  parties,  alUz  a  Dieu. 

Nay,  furtlier,  the  book  of  8.  H.  7.  fo.  1 1.  fheweth 
the  learning  notably,  that  if  tlic  plea  be  once  in  the 
cliancery,  although  it  be  upon  iiifufficient  cau/c,  the 
title  fliall  be  examined  there  for  the  king,  and  it  is  no 
error ;  fo  much  regard  the  court  had  to  the  fliadow  onl j 
of  the  king's  title,  and  the  dignity  of  the  court  of 
chancer)'. 

Therefore  I  conclude,  that  if  in  our  cafe  mr, 
Brownlow  will  Eiy,  that  the  king  nothing  had  in  the  office 
or  fee  to  grant,  and  fo  the  writ  maketh  no  title  for  him  ; 
mr.  Brownlow  knocketh  at  the  wrong  door,  for  thai  he 
fhall  allcdge  in  chancery. 
lAAptint.  ^OK  the  objcftions :  Firft,  it  is  a  mere  cavillation,  that 

becaufe  we  have  declared  of  anewoffice^  andtf«  tldfee^  that 
upon  this  the  court  is  bound  to  take  notice  that  die 
king  hath  no  title. 

For,  firfl,  this  goeth  to  the  title,  and  therefore  cannot 
now  be  queftioned,  as  I  have  proved  before. 

And,  fecond,  who  knows  not,  that  by  the  fame  fees  are 
intended  the  like  fees ;  which  is  the  fame  in  predicament, 
v/%.  in  quantity;  whereof  I  might  put  you  infinite  trivial 
cafes  that  evrrv  mootman  knoweth,  that  idem  redditus 
(hall  be  fim'ilh  redditus^  r.nd  why  not  eadem  ftoda  be 
fimilia  fiodti :  but  I  fuppofe  that  mr.  Attorney  that  then 
was,  thoii[/ht  this  the  fittell  and  mod  honourable  form 
of  penning  the  patent ;  becaufe  it  doth  point  out 
demonftratc  that  the  king  raifeth  no  new  charge  upon 
fubject;  ajid  befuies,  moft  of  the  precedents  of 
patents  which  I  recited  before,  are  penned  in  the 
manner. 
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Ai  for  the  fecond  obje£lion,  which  is  more  of  clamour 
than  of  argument,  and  rather  to  be  chaftifcd  than  con- 
Citcdy  ^  that  by  this  means  all  fuits  may  be  ftayed  upon  a 
**  (iippo&d  right  of  the  king's;"  this  is,  I  hope,  at  an  end* 
You  fee  that  this  writ  is  no  delay,  but  a  bringing  of  the 
pica  to  the  proper  courts  And  the  very  fame  may  be 
Cud  of  the  praying  aid,  for  affirming  the  revcrfion  of 
the  king^  without  any  thing  ihewing;  which  may  be 
done  in  all  affifes  of  lands  and  tenements,  in  reiped  of 
the  kiiig's  revcrfion,  gained  by  condufion. 

The  like  may  be  faid  lilcewife  of  all  writs  of  rege 
imt^mfubo  certifying  of  the  king*s  feizures  ;  which  are 
{lercmptorjr^  though  they  (hould  not  be  tried;  and  the 
king  may  recite  what  he  will>  for  it  cannot  be  counter-* 
pleaded. 

As  for  that  point  which  mn  Solicitor  did  admit,  I  (hall 

difFer  from  him;  I   think  he  went  too  fan     Saith  mn 

Solicitor,  The  judges  may  ex  fcrinio  pratoris  take  notice  of 

the  right  of  an  office  in  their  own  court,  and  of  the  law  there- 

upon ;  fo  dut  if  any  diing  contrary  to  that  be  recited  in  the 

king's  writ,  they  are  not  to  be  bound  thereby;   but  I 

fiiy  the  law  is  otherwife,  for  it  is  but  reputation  of  right, 

and  not  certainty  of  right,  that  the  court  may  concede 

upon  uftge  and  their  private  knowledge;  for  the  court 

knowedi  not  what  records  or  other  proof  may  be  (hewed 

on  the  lung's  part.    I  pray  let  the  king  have  that  meafure 

*g^unft  the  fubje<£l,  that  the  fubje<9:  hath  againft  the  king ; 

tnd    you  Ihall    find    the  fubje£t*s   right  (hall    not   be 

prqudiced  upon  a  private  notice  of  the  court,  that  it  is  not 

JU&ial^     And  for  that  take  25*  £•  3.  Fitzh.  Aid  de  Roy^ 

^^here  in  a  precipe  the  dtrfendant  made  default,  and  it  was 

^^Uedg^  nay  it  appeareth  upon  evidence,  faith  the  book, 

^^liat  die  reverfion  was  in  the  king ;  and,  (kith  the  book 

'urtheT)  .the  court  would  take  no  heed  of  it,  but  iaith, 

behovetb  to  bring  a  writ  in  the  nature   of  a  reaity 

■kI  then   we  muft   give  credit   to  it:  and   yet  if  this 

Vol.,  L  P  conceit 
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conceit  plcafeth  any  man,  it  is  not  our  cafe;  for  this 
might  have  been  alledged  if  the  affife  had  been  broug^ht  ift 
the  common  pleas,  for  Brownlow  is  an  officer  there  and 
not  here. 

And  laftly,  if  there  (hould  be  fome  ixKongniiCjr  in 
the  writ,  as  I  know  it  was  formed  of  as  gcxxi  counfcl 
(not  fpeaking  of  myfelf,  but  of  the  reft)  as  is  in  Engliod^ 
or  hath  been ;  but  if,  I  (ay,  mr.  Brownlow  will  read  us  a 
Icfhire,  he  is  never  the  nearer,  for  we  can  have  ^  new 
writ  if  we  will.  It  is  not  like  double  aidj  if  there  fhould 
be  fault  in  this  writ ;  but  fure  I  am  that  the  matter  is 
infallible  i  that  whether  this  office  and  fee  be  lawfully 
created,  and  confirmed  by  the  king  by  his  letters  patents 
to  Michcll,  or  whether  it  be  in  difhirbance  of  die  free* 
hold  of  mr.  Brownlow,  this  muft  be  difcufTed  penes  iffam 
regem ;  and  if  I  were  to  advifc  again,  I  would  not  alter 
one  word  of  this  writ. 

Now,  as  for  the  command  of  this  writ,  by  mytclf  lonf 
fmce,  when  I  firft  opened  this  cafe  iii  this  courts  truly 
diflributed  into  four  kinds : 

A  MINATORY  commandment ; 

A  CONDITIONAL  commandment; 

A  P£REMPToRY  commandment,  temporary  ; 

And  a  peremptory  conmiandment,  absolute  and 

PEREMPTORY. 

The  firft  kind  is  the  clrcumfpetii  agatis^  where  die  writ 
purport^  an  admonition  to  the  court  to  be  circumlped  ia 
their  proceedings,  that  they  do  nothing  in  prejudice  of 
the  king,  without  any  other  commandment  of  ftay. 

The  fecond  is,  the^  vohis  canfiare  peterit^  ^diere  thr 
writ  doth  lay  it  upon  any  fpecial  point,  the  truth  diereof     J 
to  be  examined  being  left  to  the  court,  fo  as  die  cooH 
mandmcnt  is  cenditional. 

1'he  third  is,  where  the  writ  is  peremptory,  but  yeC 
is  for  a  time,   and  is  donee  aliud  habueritis  in  mmMh 
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mbis  innnfultis  non  procfdatiSy  which  implies  as  much ; 
and  of  thb  kind  is  our  writ. 

And  the  fourth  is  fupitfedeai  cmninoy  with  an  alhz  i 
Diiu  to  die  plaintiff,  which  final  writ  is  never  but  after 
diedifcuffing  of  die  plea  in  the  chancery. 

Foe  tke  court's  obedience,  which  is  the  reladve  to 
the  mandate  of  the  king,  I  faid  in  the  beginning,  that  the 
judg^  have  erer  been  the  principal  examples  of  obedience 
ID  die  king ;  and  I  will  note  unto  the  court  four  points, 
^  wfaicli  I  find  in  their  predeceflbrs  concerning  this  writ. 
FntsT,  their  wifdom  and  circumfpeftion;  for  I  may 
tnlf  obferve^  diat  when  this  writ  was   brought,  they 
ksfe  eirer  done  le&  than  dieir  warrant. 

So  you  fee  in  the  cafe  21.  £.  3.  where  the  writ  was 

but  ai  circumffe&i  agatisj  yet  when  the  plaintiff's  counfel 

nfged  diey  might  at  leafl    take  the    verdiA,    yet  the 

1  court  ftaytd  prefendy. 
So  likewife  in  divers  cafes,  where  the  writ  was  con*- 
fitional,^  v§hh  atifiare  poterit\  yet  the  court  had  no 
iftind  Id  meddle  in  it  after  that  writ  brought,  nor  to 
examine  diat  point,  which  feemed  to  be  left  to  them  at 
higc.  I 

t  So  as  ftill  their  obedience  was  more  abfolute  than  the 
ccnunandment ;  and  the  court  hath  ever  cfleemed 
Ait  writ  as  a  thing  iacred :  for  as  it  was  the  right  of 
fc  Romans,  that  where  a  man's  wall  joined  to  a  temple, 
if  ibe  owner  had  occafion  to  pull  down  his  houfe,  he  left 
imt  al  bis  own  wall,  lefl  he  ihould  touch  the  iacred 
vd;  fo  die  court  would  never  venture  upon  the  utmofl 
keml  of  this  writ,  lefl  they  ihould  touch  upon 
viohdon  of  the  king's  command. 

Secondly,  I  note  the  reference  which  the  judges 
M  in  2..  R.  3.  in  Hunflon's  cafe,  where,  after  the 
^  was  brought  by  the  king's  attorney,  the  judges 
Vtidd  not  fuffer  any  public  argument,  but  affembled  in 
^  pdvate  manner,  die  door  (hut,  and  upon  conference 

?  2  agreed 
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agreed  to  obey  the  writ,  for  they  thought  it  a  dung  of 
no  good  example  to  difpute  the  king's  comnundmcnt ; 
as  if  they  were  like  the  foldiers  which  Tacitus  fpeaketh 
of,  erant  in  officio^  feJ  tamen  quafi  malUnt  in^rantii 
mandata  interpretari  quam  exequL 

Thirdly,  I  note  the  great  humility  of  the  judgef 
in  the  phrafe  of  the  court  upon  this  writ,  where  ftill  they 
(ay,  their  hands  arc  clofcd ;  as  if  they  were  turned  ftatiiei 
or  images,  and  that  they  had  no  power  or  motion. 

Lastly,  I  may  note  the  danger  of  your  predecefibitl 
in  I®  of  thp  book  of  Affife,  where,  althou^  this  writ 
%iras  not  brought,  yet  becaufe  the  court  did  not  of  tbeni* 
felvcs  ex  officio  regard  fufficiently  die  king's  tide,  it  was 
£iid,  the  judice  was  fufpended  firom  his  office,  and  was 
in  moult  ground  danger, 

I'o  conclude,  I  will  reduplicate  that  which  I  fiud  in  the 
beginning,  that  tliis  writ  did  ever  ftay  die  fiiit  when  it 
came,  except  only  in  two  cafes. 

The  one  in  a  direft  cafe  of  an  a£t  of  parliament  to 
the  contrary,  quod  non  fupcrfediant^  as  in  BidingfiilJf$ 
cafe,  28.  Eliz. 

And  the  other  is  where  in  refpeft  of  a  mifchief,  the 
court  did  proceed  only  de  bene  ejfe^  left  diat  a  procidendm 
fliould  after  come,  and  come  too  late. 

The  cafe  was  (a)^  that  an  aftion  of  deceit  was  brough«^ 
and    before    the    fummoners    were   examined  this  writ 
came;  iirficreupon,  after  Danbyh^A  (aid,  that  their  hand* 
were  clofed, Pr/y^x  very  worthily  untied  the  knot;  iayii^ 
"  The  mifchief  is  great  in  this  cafe,  for  if  die  fummono* 
"  (hould  die  before  examination,  the  plaintiff  hath  loft  \k 
"  atSlion  and  his  land  fqr  ever,  although  a  procedendo  IboM 
"  come  after;"  and  compared  it  to  the  cafe  of  die  writ  tf 
error  for  in&nqs    where    perhaps  the  infent  w«8  iwf 
his  full  age :  if  the  writ  fliould  be  brought  of  the  ftp 
inconfuhoj  and  tiien  the  full  age  fliould  run  <m  befcie  \ 
in^e£iion,  the  writ  of  error  viras  gone  and  Mty  andtbeffl^ 
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for  ever.  "  This  therefore  will  we  do,"  faith  he : 
*  examine  the  fummoncr  dc  bene  ejfe^  but  with  proteftation 
^  iBndial,  tiiatweexpe£t  a^r^f^^ifM^tocome."  This  was 
good  juftice,  and  yet  true  obedience;  but  in  no  other 
cafe  (hall  you  ever  find  that  the  writ  was  difobeyed. 

Therefore  I  will  end  with  this  to  your  lordfliip 
aal  the  reft,  diat  obedience  is  better  than  facrijice  \  it  i% 
a  voluntary  thing,  and  it  is  many  times  a  glory  or  hmt  i 

■    Wt  obedience  b  ever  acceptable. 

\ '       I  KNOW  the  prothonotaries  are  fervants  of  the  court; 

I  Vut  I  know  the  court  will  more  remember  whom  they 
fenre^  than  who  ferves  them\  and  therefore  I  pray,  as 
Ae  king  commands,  that  the  proceedings  in  this  affife 
be  ftayed,  and  that  the  plaintiff  be  ordered  to  fue  to  tht 
king,  if  he  will. 

Ireolif  Pacentt,  ii.    ly  H.  4.  14.   ij.  H.  4.  %%^ 
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No.  VII. 

Case  on  tbi  Validity  ^^Equitable  Rxcovb&isi. 

TH  E  following  Opinions  having  falUn  mt9  the  bamdi  tf 
the  Editor,  and  it  appearing  that  they  wengivimhf  GtmiUnun 
efthefirft  Rank  and  Chara&tr  in  the  LaWj  Mp§H  afubje^  §f 
great  confrquencej  nanufyy  the  Validity  cfEqiutable  Reco* 
veries,  it  was  thought  that  their  Publicati$MW$mldb€  accept^ 
able  to  the  Profeffion. 

CASE. 

BY  a  fettlemcnt  made  previous  to  the  marriage  of  die 
marques  of  Bath  (tlien  lord  Weymouth)  with  lady 
Elizabeth  Cavendifb  Bentinck,  lord  Bath  conveyed  cerlaia 
edates  to  the  earl  Granville  and  lord  Hydey  to  die  uie  6f 
himfelf  for  life,  remainder  to  the  intent  that  lady  Bath 
{hould  receive  a  certain  rent- charge  for  her  life  by  way  of 
jointure,  remainder  to  truftees  for  a  term  of  300  yean^ 
in  truft  to  raife  portions  for  younger  children^  remainder 
to  the  ufe  of  the  firft  and  other  fons  of  the  marriage  ifl 
tail  male,  remainders  over. 

Lord  Bath's  eftates  being  fubjeiSt  to  feveral  inciun- 
brances,  tliere  were  three  fchedules  annexed  to  the  deed  of 
fettlement ;  the  firfl:  of  which  contained  a  lift  of  all  the 
mortgages  which  aiFe£ted  the  eftates  that  were  iettlcd  00 
lady  Bath  and  the  iiTue  of  the  marriage^  the  feoori 
contained  a  lift  of  all  the  mortgages  to  which  lord  BiA'i 
other  eftates  were  fubje6t  ^  and  the  third  contained  a  lift  of 
sdl  the  annuities  which  ofFeAcd  lord  Bath's  eftates. 


In 
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In  order  to  indemnify  the  ellates  wbich  w«re  fettled  on 
bdy  Bath  and  the  iflite  of  the  marriage  from  the  incum- 
brances afiefling  them,  lord  Badi  by  the  (amc  deed  con- 
veyed other  eibtcs  of  great  value,  in  Staftordlhire  ukI  other 
places,  to  the  earl  cf  Kinnoul  and  the  biihop  of  St.  A£iph, 
and  their  heiis,  to  the  ufe  of  them  and  their  heirs,  upon  the 
following  tniAs,  viz.  upon  tnili  to  fland  fclfed  thereof  as  a 
collateral  fecuri^  to  protetS  lady  Bath  and  her  ifliie  in  the ' 
qukt  eujojnnent  of  their  rcfpe£tive  provifions  and  eflatesj 

I  and  in  order  dut  all  the  mortgage  debts  might  be  fpeedil# 
ficbarged,  it  was  declared,  that  the  earl  of  Kiniioul  and  the 
bifllop  of  St  A£iph  dould,  by  mortgage  or  lide  of  all  or  a 
fiifficient  part  of  the  eftates  thus  conveyed  to  them,  raifc  fuch 
films  of  money  as  fliould  be  necellary,  iirft,  to  pay  off  the 
mortgages  mentioned  in  thefirft  fchedule  which  afTe^ed  the 

,  ellates  to  be  fold ;  fecondly,  to  pay  off  the  incumbrances 
mendoocd  in  the  tccond  fchedulc,  which  comprifcd  all  the 
debts  that  afFc&cd  the  e{Utes  fettled  on  lady  Bath  and  her 
ifliie  i  and,  laftly,  to  pay  off  the  remainii^  mor^ages 
mentioned  in  the  firff  fchedule ;  andupon  furthertnift,  that 
until  fuch  £ile  or  mor^ge  (hould  be  made,  the  earl  of 
Kinnoul  and  the  biHic^  of  St.  Afaph  fliouId,  by  and  out  of 

14  Accents  and  prdits  of  the  eftates  thus  limited  to  them,  pay 
the  intereft  of  the  incumbrances  mentioned  in  the  Arft  and 
tscond  fcbcdules,  and  the  annuities  mentioned  in  the  thin! 
Idiedule.  And  it  was  agreed,  ih^t  after  all  the  incum- 
Innces  mentioned  in  thefirft  and  fecoiid  fchedtilesfhouldbQ 
flid,  and  after  all  the  other  trulls  declared  of  the  eflatei 
cpnveyed  to  the  carl  of  Kinnoul  and  the  bifbop  of  St.  Afaph 
Ibouldbepcrfbnnedjtheearl  of  Kinnoul  and  the  bifhop  of 
St  AEiph  (hould  Hand  (cited  of  lb  much  of  the  &id  eftates 
ai  fliould  rvmain  unlbid  or  undifpofed  of,  and  of  the  e({uity 
cf  redemption  of  lb  mvch  as  Ibould  have  been  mortgaged 
ifon  tnifi,  to  (cttle  and  convey  the  lame  (fubjc^  to  the 
mentioned  in  die  third  fchedule)  to  fuch  ufct 
?  4  intents, 
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intents,  and  purpofes,  at  were  declared  concerning  the 
eftates  limited  to  lord  Granville  and  lord  Hyde,  that  is,  to 
lord  Batli  for  life,  remainder  to  his  firft  and  other  ions  ia  tail 
male. 

Neither  lord  Kinnoul  nor  the  bifhop  of  St  Aiaph 
ever  fold  or  mortgaged  any  of  the  cftates  thus  conveyed  to 
them,  nor  were  any  of  the  mortgages  contained  in  the  two 
firft  fchedules  paid  until  the  year  1787,  when  lord  Batl| 
and  his  cldcft  fon,  lord  Weymouth  (who  had  then  attained 
his  full  age),  joined  ia  fuffering  a  common  recovery  of  the 
eftatcs  conveyed  to  lord  Kinnoul  and  the  biHiop  of  St. 
Afaph :  and  the  validity  of  this  recovery  having  been 
objcfted  toby  mr.  Holliday,  the  folloi^ring opiniopis  wer; 
given  on  the  fubjecSl  : 

No,  f  I.)  IN  ^^^^  difcuffion  of  the  marques  of  Bath's  title  to  his 

cftates  in  StaiFordftiire,  in  behalf  of  a  mortgagee  for  50|OOol^ 
I  have  been  led  to  confider  the  nature  of  the  truft  fepofed 
in  the  late  carl  of  Kinnoul  and  bifliop  of  St.  A(aph^ 
rcfpecling  the  indemnity  lands,  of  which  the  Staffordfliire 
cftate  conftitutes  a  material  part. 

The  complete  legal  intercft  in  fee  was  unqueftjonablj 
vcfted  in  thofe  truftces,  who  were  direded  to  ftand  faSsi 
thereof,  at  different  periods  of  time,  for  very  different  and 
ufeful  purpofes  :  Firft,  in  the  mean  time  and  until  the  debts 
in  the  fecond  fchedule,  amounting  to  i27,50oL  were 
aftually  paid,  as  and  for  a  collateral  fccurity  to  proted  the 
marchionefs  of  Bath  and  her  iffue  in  the  quiet  enjoyment 

•f  the  fettled  cfbtes  :   and  in  order  that  thofe  debts  might 

be  fpeedily  difcharged,  powers  were  given  to  the  truftees  ti^ 
raife  the  127,5001.  by  fale  or  mortgage  of  the  truft-eftates  ^ 
And  it  is  declared  and  agreed  between  the  partie: , 
after  fuch  time  as  all  the  debts  fhould  be  entirely  paid 
and  the  feveral  other  trufts  refpefting  the  tnift- 
fhould  be  fully  performed,  a  new  feidn  (hould  ari' 
rcfpeding  fuch  of  the  truft-eftates  as  ibouU  then  rems^ 

unfo' 


HAJE  on  THE  VAUBXTY  OF  E<QIITABLB  RSCOVBUXES*  tfff 

imfbMyand  the  equity  of  redemption  of  iuc)i  part  thereof  at 
ihouUbaye  been  mortgaged.  The  earl  ofKinnouKandhis 
co-truftee  were  then  to  ikmd  feifed  of  both  chfks  of  eftates, 
iq)on  truft  that  they  and  the  furvivor,  and  his  heirs,  -ihoidd 
make  an  effeGual  ftttlemint  thereof  reipe£Hve1y  to  the  ufe 
of  fiidiperlbD,&c.  as  by  reference  to  the  ufesofthe  iettle4- 
rfbto  will  rdl  an  eflate  of  freehold  in  tt^  marques  for  hit 
life  ki  ftri6l  fetdement,  with  a  remainder  to  lord  Weymoudi 
ill  taSk  male, 

This  brief  ftatement  of  the  fetdement  in  1 7 59)  leads  to 
file  ftate  of  the  truft  in  the  deed  of  21ft  March  1789,  and  Ae 
recovery  fuffrred  of  the  StafFordOiire  eftate,  without  the- 
concurrence  of  thctruftces,  znd  previous  to  the  payment  of 
4arf  part  of  the  fchedultd  debts  amounting  to  I27,500lt 
Thft  queftion  now  is.  Whether  Ais  recovery,  fo  fufFered, 
has  imquefttonably  barred  the  eftate-tail  and  remainders, 

v^ch  were  not  to  h;ive  exiftence  until  fuch  time  as  the 
debts  were  entirely  paid  ?  I  am  truly  forry  to  find  myfelf 
vSnder  the  neceffity  of  differing  in  opinion  with  an  eminent 
conveyancer  on  this  queition,  and  beg  leave  to  refer  mn 
Mbcnamara  to  the  clear  anfwer,  by  lord  chancellor 
Ibrdwicke,  in  the  great  caufe  of  BagQiaw  and  Spencer, 
vAich  is  too  weH  known  to  ftand  in  need  of  any  ftate  of  the 
c«fe. — Per  Curiam. — "  The  clear  aniwer  isagaintt  the  recor 
*very ;  becaufe  the  recovery  by  Benjamin  Bagfliaw  was  be- 
^fofe  the  debts  were  paid ;  and  confequently  while  the  fee 
^remained  in  the  truftces,  and  he  could  not  make  a  good 
H  tenant  to  the  pretclpeJ* — Now,  if  fuch  was  the  conftruftion 
pf  a  devife  under  a  will,  (hall  it  be  ferioudy  faid,  that  a 
lilnitation  of  an  ufe  to  the  truftees  and  their  heirs  by  a  deedy 
fihon  particular  trufts,  and  for  the  moft  fahitary  purpofes, 
until  fuch  time  as  the  debt  of  127,5001,  was  aftually  paid, 
(hall  notafFeft  a  recovery  fifffcred  before  a  fingle  loool.  of 
fhe  debt  was  paid,  and  while  the  fee  remained  in  the 
truftees  ?  I  think  too  highly  of  the  candour  and  abilities  of 
the  gentleman  who  has  given  his  approbation  of  the  noble 

marques'^ 


tif  CASE  Off  THE  VALIDITY  OF  EC^UITAELE  ElCOynrCt. 

tnarques's  title>  to  fuppofe  that  he  will  infift  that  the  former 
recovery  was  unqueftionably  good     Two  recoveries  have 
been  already  fufFered,  and  a   fine  levied ;  yet  unle6  the 
StafFordfhire   eftate    i$  exonerated,   not  only  from    die 
portions  of  6o,oooL  to  the  marques  of  Bath's  younger 
diildren,  but  alfo  from  the  fubfiftmg  annuities;  and  unlefs, 
after  payment  of  the  debts  amounting  to  ilj^^odi*  anotfier 
recovery  is  fufFered,  I  incline  to  be  of  opiniotH  diat  a  clear 
and  Lfc'  title  cannot  be  made  to  meflfrs.  Peele  and  Wilkes  the 
purchafcrs.     A  farther  difficulty  arifcs,  with  rd^iefi  to  the 
powers  of  fab  being  exercifed  previoufly  to  there  being 
diree  years  intercft  of  the  270,000!.  in  arrear,  under  the 
fallowing  claufe :  ^^  And  for  the  purpofe  of  better  iecuring 
the  fum  of  270,0001.  in  cafe  default  (hall  be  made  in  the 
payment  of  the  fame  fums,  or  any  of  them,  or  the  intereft 
thereof,  for  the  fpace  of  three  years  .next  after  the  21ft  day 
of  September  1789,  contrary  to  the  meaning  of  another 
indenture   of    releafe    and  appointment,    then  that   the 
truftees  (hould  at  any  time  within  the  (aid  (pace  of  three 
]rears,  with  the  confent  of  the  marques  of  Bath  and  lord 
vifcount  Wevmouth,  fell  the  StafFordfliire  eftate." — ^This 
incongruity  has,  by  fome  ftrange  accident,  like  a  repdle, 
crept  into  the  deed;  and  I  am  obliged  to  add,  that  the 
con(ent  of  all  the  mortgagees  to  a  fale  prior  to  an  arrear  of 
three  years  intereft,  appears  to  be  neceiTary  to  perfed  the 
£Je  of  the  StafFordfhire  eftate.    One  further  obfervation  is 
neceiTary  in  behalf  of  the  lender  of  50,000!.  which  is,  that 
this  fecurity  (hould   be   derived  from  the  c(kite  of  the 
vendors,  in  confuleration  of  his  advancing  5O,0O0L  part  of 
the  purchafe  money,  (ince  great  danger  and  inconvenience 
have  ariien  from  vefting  the  inheritance  in  purchaiers  for  a 
iingle  day,  to  enable  them  to  make  an  immediate  mortgage 
diereof  for  a  confiderable  part  of  the  purchaie  money. 

J.   HOLLIDAY. 
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THEprecedingcafeandopinionwerelaidbeforefirJoHN   Na  (2.) 
Scott  and  mr.  Madocks,  with  tiiefcUowing  quaere : 

*  Are  you  of  opinion,  diait  another  recovery  of  die 
^  StaiFonUhire  eftate  is  neceilaryto  be  fuffered  befoxe 
^  a  clear  and  (afe  title  can  be  made  to  fiudmeirrs.Pede 
^  and  Wilkes,  for  the  reafons  contained  in  mr. 
**  Holliday*s  opinion,  or  not  ? 

WE  apprehend,  that  another  recovery  is  not  necefiary. 
We  do  not  conceive  that  the  cafe  of  Baglhaw  and  Spencer 
fiirnilhes  a  (cHid  objedion  to  this.    In  that  cafe  the  principal 
queftionwas,  Whedier  Bagfbaw  was  tenant  for  life  or  m 
tail  i    It  was  agreed  that  if  he  was  but  an  equitable  tenant^ 
he  was  only  tenant  for  life.     But  we  apprehend  diat  lord 
Hardwicke^i^en  be  decided  that  be  was  tenant  for  life  in 
equity,  meant  to  admit  that  he  was,  before  the  debts  were 
.  jMud,  tenant  (eifed  of  the  prefent  equitable  freehold  ;  and  we 
do  not  find,  in  that  cafe,  any  principle  toauthorife  its  being 
confidered  a$  lord  Hardwicke's  opinion,  that  he  could  not 
have  fuffered  a  valid  recovery  in  equity,  with  a  fon  of 
21  years  of  age,  before  the  debts  were  paid,  becaule  the 
legal  foe  was  in  die  truftees.    On  the  other  hand,  we 
apprehend  lord  Hardwicke's  reafoning  to  be  to  this  eScSt : 
It  being  contended,  that  he  had  not  an  equitable  but  legal 
eftate ;  and  that,  for  that  reafon,  the  limitation  to  the  heira 
of  his  body  {hould  be  held  to  vefl:  in  him;  lord  Hardwicke 
then  objected  to  the  recovery,  becaufe  in  that  cafe  his  legal 
eftate  ¥ras  an  executory  devife ;  and  he  intimated,  that  it 
was  an  executory  devife  too  remote  ;    but  whedier  too 
remote  or  not,  it  was  not  a  prefent  legal  eftate,  either  of 
freehold  or  inheritance,  and  therefore  his  recovery  would  be 
bad.   He  held  him  to  be  tenant  of  a  prefent  equitable  eftate  ; 
in  which  cafe,  he  Cud,  his  recovery  could  not  be  good; 
becaufe,  if  bis  eftate  was  equitable,  he  did  not  think  the 
words  heirs  of  bis  body  would  enlarge  it    And  the  cafe, 
therefore,  proves  ao  more  than  this :  That  a  perfon  claiming 

under 
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under  an  executory  devife  of  a  legal  eftate,  when  all  debts 
;ure  paid^  and  when  the  legal  fee  ts  in  truftees  for  that 
purpofe,  cannot  fuffer  a  recovery  before  the  executory 
devitej  if  it  is  good,  takes  efFe£^  in  pofleilion.  But  the  cafe 
docs  not  prove,  nor  do  we  apprehend  the  court  meant,  that 
where  a  perfon  claims  a  prefcnt  equitable  eftate  to  himielf 
jMdthe  heirs  of  his  body,  or  to  himfelf  for  life,  and  to  his 
£rft  fon  and  the  heirs  of  his  body,  but  which  is  (uhjcSt  to  a 
legal  devife  of  the  fee  to  truftees  for  the  payment  of  debts^ 
filch  perfon  cannot  in  the  one  cafe  by  himielf  and  in  the 
odier  by  joining  with  bis  fon,  acquire  die  equitable  fee, 
fiibjedl  to  the  legal  fee.  B^gfhaw  could  not  dofo,  becaufe 
he  was  bare  tenant  for  life  in  equity.  Wc  conceive  diat 
the  cafes  in  i.  Vern.  13.  and  in  2.  Chan.  Ca.  7?. 
(recognized  in  Legate  and  Sewei,  in  P,  Wms.)^  and  the 
principles  that  refult  from  them  and  other  cafes,  authorize 
lis  in  thinking  another  recovery  not  xiecel&ry,-  unk& 
k  can  be  maintained  that  the  marques  of  Bath  was  not 
Jenant  for  life,  even  in  equhjr;  ^d  lord  Weymouth 
was  not  tenant  in  tail,  even  in  equity,  fubjeft  to  the  debts  1 
^  could  nof  be  laid  to  have  even  equitable  cftates,  before 
^  legaj  eftatcs  were  to  arife.  Tlje  doubts,  however,  of 
ipr.  HoUiday  are  too  refpeftable,  if  he  retains  them,  to 
make  it  reafonable  to  expect,  that  a  purchafer,  when  the 
purchafc  money  is  fo  confiderable,  flioujd  not  have  th^oi 
iuisfied  in  the  manner  he  (hall  finally  advife. 

r-    V        \yr     L  JOHN  SCOTT. 

Lift.  Inriy  31  March^  1790,  \r^,*^^  ,  ^ . , 

^  '^  ^^  JOHN  MADOGK8, 


J^o.  (3.)  THE  cafe  was  dien  referpcd  to  meflrs,  Sioebottom 

and  HoLLiDAY,  who  gave  the  following  opinion  : 

A  SPRINGING  life,  or  a  fpringing  executory  truft,  which 

%m  the  Duke  ct    °"^   ^^^  ^^  ^"^®  conftru6i^on,   is  analogous   to 
iionulkscMfc".    executory  devife.     Each  took  its  rife  from  an  inclinatio] 
.  in  the  courts  of  Jaw  ^d  ccjuity  to  anfwerthe  exigencies 


•  It  is  intended  to  collet  the  fcveral  Argumeott  in  ttiiSTcrr  iinportar^»  < 
•Cafc  in  ^  fu:urp  part  of  this  publication. 
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meot  and  to  give  them  a  power  marly  c^  the  Tame  nanre 
a*  titat  which  the  law  ilIlkIlowed,^of  limiting  a  ft/  upon  « 
Ji£,  Eitch  is  attended  with  the  lame  conlequeiice,  that  4 
fine  or  rccoverf  will  Jiot  afiet^  it.  In  fupport  of  this 
<lodnne>  we  beg  leave  to  tranibribe  a  part  of  the  argument 
oT  lord  MamBeld  in  the  cafe  of  Gooddtle  againft  Burten- 
fliaw  : 

"  Undoubtebly  a  rpringingufe  is,  undcra  deed,  what 
**  a  devife,  up<Mi  which  tio  eftatecan  veil  at  the  dmc 
**  of  the  teftator's  death,  by  realbn  of  his  having 
**  primarily  difpoled  of  the  whole  fee,  is  under  a  will. 
*  Now,  upon  an  executory  devile,  nothing  can  veft, 
**  till  the  fee-fiitifJe  ceaft'S  to  exift;  becaufe,  as  that 
**  may  continue  for  ever,  it  does,  during  its  exiflence 
5*  ^orb  the  whcJe  quantity  of  eltate.  And  lb,  ia 
*■'<  &vottr  of  intent,  the  law  fupports  the  poffibility  in 
"  the  fcc<M»l  devifee  by  conftruing  it  a  devifa 
"  execuiorj'." 

S£E  M>  the  cafe  of  Lloyd  and  Carew,  Free,  in 
Chancery,  72,  and  Shower's  Cafes  in  Parliament,  137, 
B^iicb  clearly  prove,  that  a  fliifcing  ufe  under  a  deed  cannot 
be  barred  by  fine  or  recovery  till  it  takes  efFcfl  in  poffeffioiu 
Jn  riie  cafe  of  Baglhaw  and  Spencer,  lord  Hardwicke,  after 
cbferving  diat  the  limitation  was  too  remote  to  be 
conftdered  as  an  executory  devife,  being  after  all  the  debtt 
indefinitely  fliould  be  paid,  which  might  in  point  of  time 
exceed  the  compolsof  alif.:  or  lives  in  being,  Iny^  it  down  as 
a  prdiminary  point, 

**  That  the  recovery  fuffcred  was  before  the  debts  were 
«*  paid,  and  confequently  Bagfliaw  could  not  make  a 
*'  good  tenant  to  the  pneeipti  to  fupport  die  recovery, 
«  and  tobarlhe  contii^m  remainders." 

ThEI£, 
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These,  we  hav«  reafon  to  believe,  were  the  very  worit 
of  his  lordlhip)  taken  firom  bis  own  hand-writing,  and 
copied  into  a  book  now  in  the  poflefHon  of  mr«  Sidebottonu^ 

If  it  were  neceflary  to  comment  upon  the  words  of  this 
decifion^  we  Ihould  lajr,  the  recovery,  being  fuffered  before 
the  event  happened  which  was  to  give  birth  to  the  future 
executory  trufts,  could  not  operate  to  dcftroy  them ;  becaufe 
BagQiaw,  whofe  only  claim  was  under  thofe  executory 
truiVs,  had  not  a  transferable  intereft  in  him« 

From  thefe  great  authorities  we  think  ourfelves 
warranted  in  maintaining,  that  whedier  the  Umititlons  in  the 
prefent  cafe  be  confidered  as  fpringing  or  (hifting  ules  atlaw, 
or  fpringing  executory  trulls  (and  if  they  are  none  of  thefe  y 
we  know  not  in  what  clafs  of  limitations  to  place  them), 
they  are  not  barred  by  the  recoveries  already  fuflfered; 
becaufe  at  the  time  of  fufFering  thofe  recoveries  die  event 
on  which  they  were  to  take  eifc6l  (namely,  the  diicfaarge 
c^  the  debts)  had  not  happened.  We  therefore  contend^ 
that  the  learned  counfcl  who  have  argued  widi  great 
ability  againft  the  neceffity  of  another  recovery,  by 
admittijig  that  a  perfon claiming  under  an  executory  devife 
of  a  legal  eftate,  when  all  debts  are  paid,  and  when  the  legal 
fee  is  in  the  truftecs  for  that  purpofe,  cannot  fiifFer  a 
Recovery  before  the  executory  devife,  if  it  be  good,  takes 
eflFcd  in  pollcflion,  drew  Uie  inference  for  us,  unlefs  they 
deny  the  analogy  (which  in  this  fefpedt  we  think  too  well 
cftabliQied)  between  an  executory  devife  and  a  fpringing 
u(e  or  truft. 

RADCLYFFE  SIDEBOTTOM. 
JOHN  HOLLIDAY. 

No.  IL)  THE  opinion.  No.  3,  having  been  referred  to  mr. 

Ma  DOCKS,  he  gave  the  following  opinion : 

I  DO  not  find,  by  the  paper  which  was  intended  to  be  an 
anfwer  to  the  opinion  on  the  ^laraues  of  Bath's  cafe, 

tBas 


OASB  OK  TM£  VALIDITY  OF   EQUITABLE  RECOVERIES,  223 

that  thefe  propofitions  are  doubted,  upon  which  the  queftion 
dependsiviz. 

ift)  That  if  the  legal  eftate  of  land  is  by  a  deed  placed 
in  a  tniftee,  and  the  beneficial  intereft  or  equitable  eftate  is 
in  A.  for  life,  remainder  to  B,  in  tail;  in  fuch  cafe  the 
equitable  tenant  for  life,  and  remainder-man,  can  fufFer  a 
good  recovery  to  bar  the  eftate  tail  and  remainders,  without 
die  concurrence  of  the  truftee,  in  making  a  tenant  to  the 
precipe ;  and  that  when  the  recovery  is  perfected,  the  truftec 
will  ftand  feifed  in  truft  for  fuch  ufes  as  are  declared  of  the 
recovery  j  and  that  fuch  recovery  is  ftyled  «  an  equitable 
recovery,"  or  **  a  recovery  of  the  equitable  eftate." 

2d,  That  if  the  legal  eftate  of  land  is,  either  by  deed  or 

will,  placed  in  a  truftee,  upon  truft,  by  mortgage  or  (ale  to 

raife  money  for  the  payment  of  the  debts  of  the  party 

generally,  or  the  debts  mentioned  in  a  fchedule,  and  from  and 

after  payment  thereof  to  convey  the  efbtes  remaining 

unfold,  and  the  equity  of  redemption  of  fuch  as  fhall  be 

mortgaged  to  A.  for  life,  remainder  to  jS.  in  tail ;  in  fuch 

cafe,  if  the  truftee  enter,  and  receive  the  rents,  and  A.  the 

tenant  for  life  brings  his  bill  for  an  account  of  the  rents ;  a 

court  of  equity,  in  ordinary  experience,  decrees  an  account 

to  be  ukenofthe  debts,  and  of  the  intereft  due  upon  them, 

diftinguifhing  between  the  intereft  due  at  the  teftator's 

deadi  (if  it  arifes  upon  a  will),  and  the  intereft  incurred 

fuice  his  death ;  and  (If  it  arifes  upon  a  deed  with  fcheduled 

debts)  an  account  to  be  taken  of  the  intereft  of  the  debts 

accrued  fmcc  the  date  of  the  deed  ;  an  account  to  be  taken 

cf  die  rents  received  by  the  truftee,  and  that  out  of  the 

rents  the  intereft  incurred  (hall  be   paid  ;  and  that  the 

refidue  of  the  rents  fliall  be  paid  to  the  tenant  for  life ; 

ss  a  tenant  for  life  is  bound  to  keep  down  the  intereft  of 

incumbrances  upon  the  lands. 

3d,  That  in  the  above  cafe,  if  the  truftee  does  not  a£l, 
\i\xX  the  tenant  for  life  enters  upon  the  lands,  and  receives 
^be  rents,  if  a  bill  be  brought  by  the  reiiaii)der«m^,  oi  bj 
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die  creditors  againft  the  tenant  for  life,  Ac  court  decreet 
an  account  of  the  intereft  in  the  manner  above-mendonedf 
ind  of  the  rents  ;  and  directs  the  intereft  to  be  paid  out  of 
die  balance  of  rents ;  and  the  furplus  rents^  after  keeping 
down  the  intereft,  to  be  retained  by  the  tenant  for  life^ 
unlefs  it  appears  that  the  eftate  is  infuffident  to  anfwer  die 
incumbrances.  The  truftee  does  not  commit  a  breach  of 
truft,  though  he  has  aded  in  part,  and  lets  die  tenant  for 
life  into  pofieflion,  if  the  eftate  is  fufHcient  in  value. 

4th9  If  a  billbe  brought  for  the  execution  of  the  truib 
of  the  deed  or  will,  and  the  c6urt  direds  the  debts  to  be 
raifed  by  mortgage,  the  tenant  for  life  wiH  be  £re£ked  ta 
keep  down  the  intereft  of  the  mortgage,  and  16  have  the 
pofTeifion  of  the  eftate  and  a  conveyance. 

TrtK  confequence  is,  that  from  the  day  of  die  execudon 
of  the  deed  (if  the  truft  be  created  by  deed),  and  from  the? 
day  of  the  death  of  the  teftator  (if  the  truft  is  ci^ted  by  a 
will),  the  perfon  who  is  to  take  the  firft  eftate  of  freehold, 
under  the  conveyance  direfted  to  be  made,  takes   the 
beneficial  or  equitable  intereft  in  the  lands,  fubjeft  to  die 
cxercife  of  the  power  given  to  the  truftee,  of  raifu^  the 
debts  by  fale  or  mortgage ;  and  if  the  firft  taker  is  tenant  for 
life,  he  is  bound  to  keep  down  the  intereft  of  the  incum- 
brances out  of  the  rents,  and  to  have  the  refidue  of  the  rents 
for  his  own  benefit :  if  the  lands  are  of  fufHcient  value  to 
anfwer  the  amount  of  the  incumbrances,  he  is  intitkd  txr 
fiich  furplus  rents  from  the  date  of  the  deed,  where  the" 
truft  is  created  by  deed ;  and  from  the  teftator*s  deaths 
■"where  it  is  created  by  will. 

This  right  docs  hot  depend  upon  particular  decifion^ 
that  can  be  named,  but  upon  the  conftant  uniform  Courier 
ajid  praSice  of  the  court,  founded  in  reafon  and  natunuS 
juftice,  and  is  as  old  as  the  court  itfelf. 

The  marques*s  cafe  is  a  conveyance  of  the  unfetde^ 
fjftates  to  truftees  upon  truft,  to  raife  money  to  difcharg^ 
Ae  incumbrarices  upon  the  fctded  eftates,  and  in  die  mean 
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thne  to  indemnify  diem  froni  the  incumbrances,  and 
fubjed  to  fuch  truft  i  and  after  the  puipofes  of  the  deed 
are  litisfied,  to  convey  to  die  ules  of  the  fettled  ciktes^ 
vi%.  to  dK  marques  for  life,  remainder  to  lord  Wejrmoudi 
jntiiL — Agreeably  tothecourfe  of  the  court  of  chancery, 
(be  truftces,  lord  Kinnoul  and  the  bifhop  of  St.  Alai^i 
pennitted  the  marques  to  continue  the  poflelCon  and 
Kcapt  of  the  rents  of  the  unfcttled  eflates,  for  the 
puip<^es  of  keeping  down  the  interefl  of  the  incum- 
'  Inances  on  the  fettled^cflates,  and  of  retaining  the  furplus 
rents  to  his  own  ule.  Now,  unlefs  by  the  courTe  of 
die  court  of  chancery  (within  whofe  fole  jurifdiiaion  all 
tnifts  are)  die  marques  had  an  elhite  for  life  veiled  in  him 
in  poflelEon  in  equity  ;  if  he  was  not  intitled  to  the  bene- 
iicisl  inlereft  in  pofTcffion,  but  all  right  to  the  poffeflion  in 
him  was  fufpended  until  the  truft  fhould  be  fully  peiformed^ 
'  and  the  conveyance  made,  lord  Kinnoul  and  tlie  bifliop 
of  St;  A^>h  were  guilty  ofa  breach  of  trufl,  in  permitting 
ft  perfon  who  had  no  prefent  right  or  intereft  in  the  cftates 
to  condnue  in  poflcillon,  and  receive  the  rents  of  the  eRates 
to  this  time.  If  the  maxques  had  not  a  prefent  right  under 
die  truft,  he  has  received  the  rents  from  the  time  of  his 
nurria^  wrongfiilly :  and  if  he  received  them  wrongfully 
he  ought  to  account  for  them,  to  be  applied  in  exoneration 
of  the  fetded  cftates.  I  purfue  the  notion  of  the  marques 
not  having  an  eftate  for  life  jn  poirelTion  {which  is  the 
projwrition  the  other  gentlemen  with  to  maintain)  thus  &r^ 
to  fliew  the  abfurdities  that  follow  irom  it :  but  there  is 
•itother  fttU  more  important.  Tiiey  contend,  that  nothing 
hefted  in  polTeOion  of  the  marques  till  the  fetded  eftatc  was 
^Ancvunbered )  that  the  limitation  to  the  marques  for  life  is 
Cadier  afpringing  or  ftiifcing  ulci  or  a  fpringing  executory 
truft,  or  a  future  executory  truft ;  that  fudi  intwefts  are  of 
tile  &mc  nature  with  executory  devifes  ;  and  an  executory 
4«vite,  after  all  debts  itidefiiutcly  Ihotild  be  paii^  is  too 
e  and  Void. 
Vol.  I,  Q,  i* 
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If  this  be  true,  then  the  limitation  to  the  marques  for 
life,  the  revcrfion  for  his  younger  children,  the  limitatioDS  to 
his  fons,  and  all  the  remainders,  are  void  at  initio :  and 

•  (fiibjeft  to  difmcumbering  the  fettled  cftates]  the  marques 
has  all  the  unfettlcd  eftates  back  again ;  and  he  had  the 
occupation  at    the    time    he    fuffered  the  recovery  to 

•  commence  after  the  debts  fhould  be  paid :  but  in  the  mean 
time  this  equitable  fee  Ample  was  in  abeyance,  and  did  noC 

"  belong  to  any  body,  but  was  in  nubibus.  It  will  be  very 
extraordinary  if  the  ablcft  lawyers  in  the  kingdom  (hould 
approve  of  fucli  a  fettlement  as  that  of  1 759,  if  the  cffeA  of 
it  was  fuch  as  is  infilled  upon. 

The  truth  is,  that  all  the  eftates,  both  legal  and  eqiutaUe, 

"  vefteJ  in  the  feveral  parties  intended  to  be  benefited  by  the 
deed,  upon  the  execution  of  the  deed,  viz*  in  thofe  who  had 
legal  eilates,  according  to  the  rules  eftablifhed  In  courts  of 
law  \  and  in  thofe  who  had  equitable  cftatesy  accoiding  to 
the  rules  in  courts  of  equity  \  and  the  marques  having  an 
equitable  edate  veiled  in  him  in  poffeffion,  according  to 
the  rules  of  courts  of  equity ;  therefore  the  marques^ having 
an  immediate  eftate  of  freehold  in  pofTeflion,  made  a  good 
tenant  to  thcprwcipe  in  the  recoveries  fufFcred. 

Lifu  Inn,  21/  Jpn'1 1790.  JOHN  MADOCKS. 

No.  (5.)  THE  opinion  No.  3.  having  been  alfo  referred  to  fir 

John  Scott, he  gave  the  following  opinion: 

Many  of  the  principles  herejlaied  are  incontlxnrertible. 
The  inference  which  has  been  drawn  from  thofe  principles 
,by  different   gentlemen  confidering  the  cafe,  have  been^ 
however,  very  different :  and  it  may  be  right  to  obferve, 
.  that  thofe  who  have  differed  from  this  opinion  have  not 
•denied  the  analogy  between  executory  devlfi^  and  execu- 
tory trufts,  and  yet  have  by  no  means  drawn  Ac  inference 
with  which  it  is  fuppofed  they  have  fumi{hed  the  gentle^ 
men  who  have  written  the  above  opinion.     The  reafim- 
ing  from  Bagfliaw  and  Spencer,  upon  the  very  words  of 

lord 
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;   iord  Hardwickc,  appears  to  me  to  be  incorrect ;  and  noi^ 

tiling  can,  in  my  judgement^  more  clearly  follow  from  lord 
Hardwicke's  reafoning^  and  from  the  reafoning  in  the 
above  opinioh,  than  this  : — That  if  diis  dodtrine  of  analogy 
ivas  fuppofed  by  lord  Hardwicke  to  apply  in  the  way  now 
contended  for,  all  the  reafoning  in  Bagfhaw  and  Spencer 
was  thrown  away  ;  for  if  the  eftate  in  Benjamin,  being  a 
legal  eftate,  was  too  remote  as  an  executory  derife^  it  muft 
kave  been  too  remote  alfo  as  an  executory  devife  of  an 
•quitable  eftate  )  and  it  could  anfwer  no  ufeful  purpofe  to 
enquire^  Whether  his  eftate  was  an  eftate  for  life,  or  an 
eftate  in  tail  ?  But  lord  Hardwicke  clearly  thought  he  had 
a  good  life  eftate  in  .equity,  which  he  could  not  pofEbly 
have,  unleis  diat  was  a  prcfent  and  not  a  future  executory 
eftate  -,  for  if  it  was  a  future  executory  eftate  in  equity,  die 
cbjeftkm  fixnm  remotenelfe  was  juft  as  available  againft  the 
equitable  limitation  as  it  would  have  been  againft  a  future 
executory  legal  eftatei  With  much  deference,  I  doubt 
Vrfaetfaer  it  is  not  confounding  ideas,  to  term  Bagfhaw's 
eftate,  or  the  eftate  now  in  queftion,  a  fpringing  truft.  I 
cannot  but  think  that^  }f  the  reafoning  in  Bagfttaw  and 
Spencer  is  to  apply  at  all,  as  it  miift  have  applied  in  diat 
cafe,  on  die  ground  of  remotcnefs  to  prevent  Bagihaw^s 
taking  any  fiiture  eftate,  even  in  equity  3  fo  in  this  cafe 
(unle6  a  material  difference  arifes  from  the  circumftance 
that  the  debts  to  be  paid  are  not  indefinite},  it  muft  deftroy 
fte  whole  of  the  limitadons  fubiequent  to  that,  to  the 
truftees  i  and  the  intereft  remaining  undi^fed  muft  refult 
fo  thofe  who  had  it  before  the  conveyance  was  made* 
After  the  debts  are  paid,  there  will  be  a  fpringing  truft  to 
intuijf  the  legal  eftate  to  the  parties,  who  appear  to  me,  at 
this  dioment,  to  have  an  equitable  eftate,  diough  it  does  not 
autfaorife  them  to  call  upon  the  trUftees  as  yet  to  convey ; 
diat  is,  a  prefent  equitable  eftate  in  fo  much  of  the  property 
as  b  hot  necefTary  for  the  execution  of  die  trufts,  for 
diicharging  which  the  legal  fee  has  been  given.  And  I 
dunk  it  will  be  found  exceedingly  difficult  to  (ay  in  whom 

0^2  the 
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die  equitable  beneficial  intereft  of  fo  much  of  the  property 
as  is  not  neceflary  to  be  fo  applied,  at  this  moment  refideSy  if 
it  does  not  rcfide  in  the  perfons  who  will  hereafter  have  a 
right  to  clothe  it  with  the  legal  eftate.  If  this  fort  of 
conveyance  is  not  to  be  conftrued  to  veil  the  prefent 
equitable  fee  in  the  feveral  perfons  who  may  hereafter  ba 
intidcd  to  call  for  die  convejrance  of  the  legal  eftate»  which 
is  created  to  enable  the  tniftees  to  pay  the  dehts^  fubjeA  to 
the  purpofes  for  which  that  eftatc  is  created^  muft  not  thtt 
gendemcn  who  confider  this  as  a  fpringing  truft,  and  not  as 
,  an  immcJ/nte  trud,  fubjeQ  to  diofc  purpofes,  further  con-* 

fider,  Whcth ji,  if  it  be  a  fpringing  truft,  a  recovery»  even 
at  the  time  they  mention,  will  do,  unlefe  it  will  be  good  by 
reafon  of  die  edatc  which  the  authors  of  this  convejanco 
had  before  it  was  made  ?  In  Bagfhaw's  cafe,  if  lord  Hard-: 
wicke  was  right  in  thinking  the  limitation^  if  of  the  lega} 
eilate,  too  remote ;  could  he  have  held  that,  after  the  debts 
were  paid,  Bagfhaw  and  his  fon  could  have  (iifiered  a  good 
recovery  of  an  eftate  in  its  origin  too  remote  ?.  If  he  could 
not,  and  there  is  a  ftridl  analogy  between  future  legal  and 
future  equitable  eftates,  muft  not  fuch  a  limitation  of  » 
future  equitable  eftatc  be  open  to  precifely  the  lame  6b- 
je^lion  ?  If  it  is  not,  this  confequence  fdlows : — ^That  tfyoia 
give  iuch  a  future  legal  efiate  it  is  bad,  becaufe  you  fhatt 
not  tie  up  property  fo  long ;  but  you  nuy,  by  p^ing  z 
future  equitable  eftate,  tie  it  up  to  a  period  too  remote  to 
be  allowed  in  the  limitation  of  a  legal  eftate.     Upon  this, 
ground  it  feemed,  and  it  ftill  feems  to  me,  that  lord  Hard- 
wicke  really  proceeded  in  the  cafe  of  Bagfbaw  and  Spen* 
cer.    He  admitted,  that  if  the  limitadons  to  Bagfhaw  and 
the  heirs  of  his  body  were  legal  eftates,  Bagfhaw  would 
be  tenant  in  tail,  if  the  limitation  was  not  too  remote  \  but 
he  thought  the  limitation  waf  too  remote,  and  dierefore  he 
woidd  not  conftrue  it  to  be  the  intendon  of  the  author  at 
the  gift  to  give  a  legal  eftate,  when  he  muft  defieat  the 
intention  entirely  by  fuch  a  conftru<3ioa.    He  conflnicd 

it. 
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it»  therefore)  an  equitable  eftate :  but  if,  by  conftruing  it 
an  equitable  eftate,  he  had  meant,  diat  in  fuch  conftruSion 
it  was  t0be  taken  as  a  future  fpringing  truft,  he  had  done 
nocbing  to  lave  the  intention  of  the  author  of  the  gift  ;  for 
the  iame  objedion  of  remotenefs  would  apply  s  and  that 
wfaicby  if  a  legal  executory  devife,  upon  that  ground  would 
ha:ve  been  bad,  could  not  be  good,  becaufe  it  was  a  fpring- 
0^  tnift.    But  I  apprehend  lord  Hardwicke  did  not  confi- 
der  it  as  a  Ipringing  truft,  but  as  an  immediate  truft  eftate ; 
!j    not  entitling,  however,  Ae  parties  to  call  for  a  conveyance 
of  the  l^al  fee  till  a  future  period;  and  I  do  not  take  his 
woftk  to  apply  to  an  equitable  recovery,  if  it  had  been 
fiifiered  by  Benjamin  (who  he  held  could  be  tenant  in  tail, 
beciuie  his  eftate  was  an  equitable  eftate),  and  a  fon  who 
bad  attained  twenty-one.  And  I  mifapprehend  the  cafe,  if  lord 
Hardwicke   would  not  have  held,  that  fuch  a  recovery 
ivould  have  been  a  good  recovery  in  equity,  before  the  debts 
were  paid^  bedaufe  the  father  and  fon  would  have  had 
fdpedively  a  prefent  and  not  a  fpringing  equitable  eftate 
in  fo  much  of  the  premifes  as  the  truftees  fliould  not  fell ; 
though  he  reafoned,  and  undeniably,  that  if  Benjamin  was 
to  be  confidered  as  a  devifee  of  the  legal  eftate,  it  was  a 
devife  to  him  of  a  fpringing  future  eftate,  where  his 
beneficial  intereft  could  not  be  prefent,  becaufe  it  was  to 
commence  with  his  legal  intereft  j  and  where  therefore, 
fai  his  opinion  at  leaft,  not  merely  becaufe  he  could  not 
make  a  tenant  to  the  pntcipc^  his  recovery  would  be  void, 
but  becaufe  his  eftate,  both  in  law  and  equity,  would  have 
Been  too  remote :   and  unlefi  lord  Hardwicke  did  think 
6iat  the  fadier  had  a  prefent  equitable  eftate,  and  not  a 
Ijjringing  truft,  merely  becaufe  he  could  not  call  for  a 
tonveyance  of  die  legal  eftate  till  a  future  period,  he  could 
not,  upon  his  own  principles,  have  held  Benjamin  tenant  for 
Kfe  in  equity,  but  he  muft  have    held  {upon  his   own 
principles  I  mean)  that  he  took  no  eftate  at  all,  becaufe  he 
look  under  an  equitable  limitation  too  remote.    Upon  thefe 

Q^  3  grounds 
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grolinds  it  appeared  to  me,  that  in  lord  Hardwickc's  c^bi 

Pcnjamin  and  his  fon,  being  ^i,  could  have  fuffered  a  g< 

equitable  recoveryi  before  the  debts  were  paid,  wh 

would  have  vefted  in  them  the  equitable  fee  of  fo  mud 

the  property  as  (hould  not  be  ibid  by  the  truftces :  a 

admitting  the  analogy  between  future  executory  devifej 

the  legal  eftate  and  fpringing  trufts,  it  appeared  to  me,  1 

courts  of  equity  had  not  cgnftrued  conveyances  of  this 

to  be  intended  to  crtztc  future  fpringing  trufts^  bee 

then  fuch  limitations  muft    be   afFe^ed    by   the    £ 

Qbjcdlion  of  remotencfs  as  applies  to  fiiture  execut 

devifes,  which  are  too  remote ;  but  has  CQnfirued  then 

create  prefent  equitable  cftates,  with  a   future  right 

palling  for  the  legal  eftate ;  permitting  a  recovery  to  ope 

ypon  that  prefent  equitable  eftate,  and  holding  it  to  j 

tiie  party,  who,  if  he  did  not  fufFer  a  recovery,  could  < 

call,  at  that  future  time,  for  a  conveyance  of  the  1* 

intcreft,  according  to  the  quantity  of  the  eftate  wipcl 

took  under  the  inftrument  that  created  the  truft,  a  righ 

that  future  time  to  call  for  the  legal  fee  in  fo  much  of 

eftate  as  the  tr\iftees  (hould  not  have  fold.    It  was 

therefore,  my  intention  to  deny  the  analogy  which  has  I 

mentioned  ^  but  to  fubmit,  whether  (his  is  not  an  iipmei 

equitable  eftate,  inftcad  of  a  fpringing  truft  -,  and  to  ai 

it  is  not,  how  the  fpringing  truft  in  Bagfhaw  and  Spa 

(admitting  the  analogy)  could  be  good,  when  it  w: 

remote  as  the  executory  devife,  whjch  Iqrd  |iafdwicke 

would  have  been  too  remote. 

I  HAVE  thrown  together  ^hefe  obfervations  haftily, 
with  a  view  that  I  ftiould  at  leaft  be  underftood.  I  1 
before  laid,  tha^  I  cannot  but  admit  that  a  purcha(er  ca 
be  reafonably  expelled  to  give  up  objections  ftated  by 
perfons  as  thofe  whofe  names  appear  to  this  ppinion ;  I 
have  much  anxiety  that  this  point  (hould  be  ^her  o 
dered,becaure  I  cannot  too  much  fuiped  my  own  0(m 
upon  fuch  a  pQint,  fo  ftrongly  difcountenanced  ^s  it  apj 
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to  be  by  the  language  of  that  upon  which  I  have  beenobfcrv- 
ing ;  and  the  importance  of  the  point  to  the  intereft  of 
the  family,  as  to  the  eftates  not  included  in  this  purchafe, 
makes  it  knpoffible  for  me  not  to  fay  explicitly,  that  the 
title  to  the  other  parts  of  the  eftute  muft  not  be  fuffered, 
without  further  confideration,  to  reft  upon  any  opinion  of 
mine. 

Lin.Inny  Jprll  15,  1790.  J.  SCOTT, 

ALL  the  preceding  opinions  were  laftly  laid  before  nu".    No.  (6)# 
FfAENE,  with  this  ^u^r^  ; 

«  What  is  your  opinion  upon  this  point  ?  Are  the 
**  recoveries  fuffered  of  the  truft  eftates  in  1787  bad, 
**  for  the  reafons  in  mef&s.  Sidebottom's  aKd 
**  Holliday's  opinions;  or  not  ?" 

To  ¥^ch  he  gave  the  following  anfwer : 

Could  I  have  entertained  a  doubt  on  thQ  point  upon 

'^vhich  my  fentiments  are  now  required,  after  admitting 

^e  principles  and  authorities  noticed  in  the  opinions  of 

Ac   gendemen  who  have  thought  the  recovery  of  Ac 

truft  eftates  infufficient  for  the  pufpofes  intended  by  it, 

that  doubt  would  have  been  removed  by  the  reafoning  of 

the  gentlemen  who  have  differed  from  thofe  opinions. 

But,  abftrafted  from  any  other  influence  whatever,  I  could 

not  have  hefitated  upon  the  principles  and  authority  laid 

Jnun  and  rejorUd   to    in   the   premifes,  but    in   effe<^ 

denied  in  the  conclufion  of  die  firft-mentioned  opinicms, 

to  confider  die  recovery  already  fuffered  by  the  marques 

of  Badi  and  his  fon,  of  die  truft  eftates  in  queftion,'  as 

valid  and  cffefiual  for  the  purpofe  intended,  as  any  future 

recovery,  at  any  odier  period  whatever,  could  poiEbly  T>e. 

The    allowed  analogy    between  executory   dcvifes   and 

(uturc  or  executory  ufcs  or  truffs,^!  apprehcnil,  denies  our 

Q^i^  admitting 
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admitting  validity  to  a  limitation  of  the  latter  dcfcription, 
that  would  be  too  remote  under  the  fliape  of  the  former  i 
and  leads  to  the  conclufion^  that  if  a  limitation  after  pay- 
ment of  debts,  not  limited  in  point  of  time,  woyld  not 
be  good  as  ^777  executory  dev'ife^  it  would  be  equally  void  as  x 
future  executory  ufe  or  trufl.     Lord  Hardwicke*s  opinion 
\n  Bag(haw  and  Spencer,  the  cafe  referred  to  and  relied  on  in 
meflrs.  Holliday's  and  Sidcbottom's  opinions,  tells  us,  in 
anfwer  to  what  his  lordfhip  obferves  was  argued,  of  its  being 
good  as  an  executory  devlfe^  that  it  was  i90  remotty  being 
after  all  debts  indefinitely  be  paid ;  which  might  in  point 
of  time  exceed  a  life  or  lives  in  being,  or  any  other  time 
allowed  by  law.     The  dire£l  inference  from  the  abover< 
mentioned  condufion,  connected  with  this  opinion  of 
lord  Hardwicke  in  the  cafe  referred  to,  I  conceive,  ix, 
that  an  executory  ufe  or  truft,  after  payment  of  debts 
unlimited  in  point  of  time,  would  be  void  as  too  remote. 
From  thefe  premifcs,  therefore,  I  (hould  have  concluded,  ^ 
diat  the  truft  limited  in  the  preient  cafe  for  a  fettlemen^a 
oiler  payment  of  the  dehts^  direded  to  be  raifed  by 
of  the  lands  now  in  quefiion,  a  payment  unlimited 
to  time,  and  which  might  not  be  made  within  any  peri< 
allowed  by  law  for  the  executory  devifes,  woMid  have 
void  as  an  executory  ufe  or  tinift  (except,  perhaps,  as. 
the  marques's  ellate  for  life,  and  his  lady's  jointure, 
wtrc  confined  to  lives  in  being) ;  and  confequendy, 
fuch  truft,  never  coining  into  exiftence  or  efie£l,  C0h-^uJ( 
be  no  more  the  fabjccl  of  any  valid  or  operative  rccoy  -^/-o 
at  any  future  period,  thaji  at  the  time  of  the  recove^^es 
already  fufferei     But  that  the  trujl^  being  void  after  ^>ay. 
mcnt  of  debts,  muft  have  refUted  to  the  marques  of  ^^s&^ 
as  not  difpofcd  of  by  him }  and  that  the  conveyan^^  40/ 
rccov tries  by  him,  of  courfe,  made  an  equitabU  title  zfftr 
and  fubjeft  to  the  truft  for  payment  of  debts,  which  kft 
no  room  for  the  aid  of  any  future  recovery ;  this,  I4r 
would  have  been  m^  conclvpon  upon  the  cafe,  from  ille 

gnokg 
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afudogj  between  executory  divtfes    and  txecutcry  ufes  of 
tru/lsy  and  lord  Hardwicke's  opinion  in   Bagfhaw  and 
Spencer,  confidering  the  try  ft  in  queftion  as  future  and 
£xecutory^  after  payment  of  the  debts  direfted  to  be  raifed 
by  the  truftecs.     But  a  further  attention  to  the  reafoning 
and  dccifion  in  the  cafe  of  Baglhaw  and  Spencer,  will 
by  no  means  indeed  fuiFer  me  to  confider  fuch  truft  as  aa 
executory  or  future  truji^  giving  no  interejl  at  all  to  the 
objects  of  it  before  the  debts  were  actually  paid;  for  the 
devife  to  Bagfhaw  in  that  cafe  was  held  to  be  an  intereft 
actually  vejied  in  him^  fubjedt  to  the  truft  for  payment  of 
|he  debts ;  both  the  Mafter  of  the  Rolls  and  lord  Hard- 
wicke  agreed  in  that  point.    For  the  firft  confidered  i^ 
ibough  clearly  a  truft  and  not  a  legal  intereft  in  Bagfliaw, 
yet  as  falling  within  the  fule  in  Shelley's  cafe,  to  give  him 
an  eftate  tail  executed ;  whilft  lord  Hardwicke,  upon  the 
diftin£tion  between  a  truft  and  a  legal  eftate,  denied  the 
pperation  of  that  rule,  and  held  that  Bagfhaw  took  only  an 
f/latefor  life.     To  fliew  that  lord  Hardwicke  agreed  with 
the  Mafter  of  the  Rolls,  that  Bagfhaw's  eftate  was  vefted, 
jmd  fuch  as  would  haye  given  effeft  to  his  .recovery  if  it 
bad  been  an  e/iate  taily  we  have   to  obfcrve,  that  he 
iTiyided    the   cafe    into  two    general    queftions: — ^Firft, 
Whether  the  eftate  devifcd  to  Bagftiaw  was  a  truft  o^ 
legal  eftate  ?     Secondly,  fuppofing   it  a  truft.  Whether 
it  was  an  eftate  tail  to  A/m,  or  an  eftate  y^r  life  only  f 
XJpon  Aefr/ly  he  declared  his  opinion,  that  it  was  merely 
^  trufi  in  equi^\  and  Mpon  what  had  been  argued  in 
iiipport  of  a  legal  eflate^  that  it  might  be  good  by  way  of 
executory  devife^  his  lordfhip  afked,  "  But  could  Bagfhaw 
♦*  thereby  take  a  legal  eftate?"  To  which  he  anfwered,he 
could  noty  or  did  not  if  he  might  \  and  his  dcvifce  could 
not  claim  it  firom  him*    In  affirmaiKe  that  he  could  not, 
lord  Hardwicke  fajd,  it  was  too  remote^   being  after  all 
(iebts  paid.       And  to  (hew  he  did   not    if  he    might, 
tiiat  is,  even  fuppofing  it  mt  tpo  remote  as  an  executory 

devife^ 


%2^  CASE  ON  THE  VALIDITY  OF  E^piTABLE  RECOVERIES^ 

dcvife,   he  fcys,   "   but  a  clear  anfmer  isj  Becauft  the 
"  recovery  by   him  was   before  the  debts  paiJj  and  c9H' 
^fequentty  whi!/!  the  fee   was    in   the    trujiees^    and  he 
**  could  not  make  a  good  tenant  to  the  praecipe."     Now 
wliat  was  this  a  dear  anfwer  to  ?  Moft  evkleiitly  to  any 
claim  of  Bagfhaw's  devifcc,    founded  on  ^t  fuppefithn 
of  tlie  eftate  devifcd  to  Bagfliaw  being  a  legal  ejlate  by 
way  of  executory  devife.   Under  fuch  a  fuppofition,  lord     j 
Hsrdwickc  faid,  Bagfhaw's  dcvifce  could  not  claim  tjie  ^ 
eftate  from  him,  for  it  was  too  remote  \  but  that  a  clear  -;« 
anfwe ',  whether  too  remote  or  not,  was,  Bccaufc  the  r^-- 
covery  was  fufFered  by  him  before  the  debts  paid ;  an< 
confoquently  before  his  eftate,  confidered  as  a  legal 
by  way  of  executory  devife^  could  be  vefted  in  hinu     «  Anc 
**  theny'  proceeds  lord  Hardwicke,  "fuppofing  it  a  goiddevij 
<<  in  law  to  Bagfhaw,  this  would  prevent  its  paffing 
•*  his  willj  that  i^fuppofng  it  a  good  executory  devife  aftb 
•*  legal  eflate^  the  recovery  being  fufFered  before  it  vefti 
**  would  prevent  its  pafling  by  Bagfhaw's  will;"  wVu — -^zi 
made  it  necejfary^  his  lordfliip  iaid,  for  the  plaindfis  I 
admit  (what  his  lordftiip  had  juft  before  declared  to 
his  opinion),  that  all  the  fubfequent  devifes  were  trufts 
equity.    But  where  in  the  lume  of  wonder  could 


idmiffim^mn^ 
if  thofe  trujfs  were  alfo  to  be  held  executory  and  fiit 
not  vefting  till  ;ifter  payment  of  debts  ?  Certainly 
for  the  fame  clear  anfwer  would  have  exifted  to 
plaintiff's  demand  under  that  admiffion^  ^  under 
fuppofition  of  an  executory  devife,  viz,  that  the  recov^  ery 
yns  fufFered  before  the  debts  paid.  This  trtift  rlniifi  ^iti, 
which  lord  liardwiclce  held  Bagfbaw  t§  batfe  taken  :s^  (»y 
the  devife  to  him,  and  which  be  iaid  the  plaintifF  wai 

under  the  necefftty  of  admitting^  to  avoid  the  obje£liw^ 
recovery  having  been  fuffered  before  the  debts  werepaidj 
of  necef&ty  have  been  a  vefted  trtift*^  to  which  lord 
Wd^e  did  not  dired  or  confider  the  faid  cUar 


or 


CASB  ON  THE  VALIDITY  OF  BQVlTABLn  A£COV£lllllS»  7i$ 

of  the  recovery  being  fufFercd  before  the  debts  were 
psdd,  at  all  applifabl: ;   and  fuch  a  one  as   reduced  the 
merits  of  the  cafe  to  what  lord  Hardwicke  termed  the 
/econd  and  main  quellion ;  and  of  which  he  dien  pro* 
ceeded  to  a  very  elaborate  difcunion>  viz.  Whether  Bag^ 
ihaw's  efta^e  was  an  equitable  ejlate  tail^  o/c  for  life  9nly  ? 
^t  is  mod  evident,  that  no  occajion  nor  room  could  thea 
luve  exifted  for  any  attention  at  all  to  this  quejhon^  much 
lefs  for    the  pains  lord   Hardwicke  beflowed  upon  it^ 
yinlefs  the  eftate  d^vifed  to  Bagfhaw  had  been  held  vejied  as 
mi  equitable  intereft>  fubjedl  to  the  payment  of  the  debts  ^ 
for  if  not  vejied^  his  recovery  could  not  have  operate4 
upon  it,  though  it  had  been  an  eftate  taih  and  as  he 
yns    dead    widiout    iflue    before    the    debts   paid,    it 
never  could  take  efFe6l  at  all,  any  more  than  if  the 
^ife  to  him  f)ad  never  exifted:-  the  point,  therefore, 
what  e/le^e  Bag(haw  took  under  the  deviie  in  queftion. 
Could  not  in  any  degree  have  infiuence4  the  right  of  the 
parties  at  the   time  of   the  difcuiSpn,  under  any  other 
Jiipp0jiti9H    than   that   of    its    being    a    veJled    intereji\ 
^ndfucb  a  one  as,  if  held,  an  eftate  tail  wonldhave  enabled 
Mm,  by  means  of  bis  recovery^  to  havenjadc  that  difpofidoiv. 
of    die    eftate    under    which  the  plaintiff  claimed,    I£ 
lord  Qardwicke  had  not  actually  affirmed  that  fuch  was 
his  opinion,  in  thjc  mpft  dire  ft  and  explicit  terms,  I  fhould 
yet   have  thought  the  important  mannpr  of  his  treating 
the  queftion,  whether  Baglhaw  took  an  eftate  tail,  of^ 
ibr  life  only^  would  not  have  fulmitted  a  doubt  of  it.     But^ 
^onfidering  the  ufe  that  has  been  made  of,  and  the  inference 
^wn  from,  fome  expreffions  of  his  lordftiip's,  without 
legard  ^  U>  the   context  or    circumftances    ^xplanatcw 
f/[  dieir    application,  I    cannot  fuppofe  his  expreffions 
will  meet  with  lefs  attention^  when  (j^ipported  by  neccflarjr 
and  obvious  inference  from  context  and  circumftances 
tfecifive  of  dieir  application.    His  lordfhip,  after  declaring 
Jfisfpii^pn  (bat  the  d^yife  to^Bagftiaw  was  a  truft  in  equity) 

thai( 
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that  the  argument  for  an  executory  devifc  would  not 
anfwrer  the  plaintiff's  purpofo,  as  the  clear  anfwer  to  it 
was,  that  the  recovery  v/as  fjffcrcd  before  the  debts 
paid,  and  therefore  it  v/ps  necc^ary  for  the  plaintiffs  to 
admit  that  it  was  a  trvji  in  equity  \  proceeds  to  iaj, 
that  the  fcconJ  or  main  qurjiion  (whether  it  is  an  equitable 
tftate  tail,  or  for  life  only,  with  contingent  remainders  to 
the  iffuc)  depended  on  the  conftrudtion  of  the  woinds^ 
«*  heirs  of  the  body,"  &c.  as  they  ftood  in  the  will,  whether 
as  words  of  UmitatiGn^  or  purchafe :  for  if  of  Bmitaihfiy 
be  was  tenant  in  tail^  and  the  recovery  was  good 
IK  EQUITY  :  if  of  purchafe^  he  was  tenant  fir  lifg  9nfy^ 
and  it  (that  is,  the  recovery)  ^'as  voii  Such  were  his 
lordfhip's  words,  according  to  the  report  of  the  cafe 
from  which  the  quotation  in  meiTrs.  HoUiday's  and  Side- 
bottom's  opinion  s^pears  to  have  been  taken.  Is  it 
poffible,  after  this,  to  rcibrt  to  lord  Hardwicke's  doArine 
in  the  cafe  of  Bagfhaw  and  Spencer,  as  an  authority  that 
the  limitation  of  an  eftate,  after  a  truft  ior  payment  oS 
debts,  does  not  give  an  equitable  vefted  intereft,  fubjeA 
|o  the  payment  of  debts  >  that  an  eftate  tail  after  fiich 
payment  is  not  an  intereft  fo  vejied^  fo  as  to  capacitate 
the  ceftui  ^ue  trufi  of  fuch  eftate  to  bar  it  by  recovery ; 
|s  it  pofTible,  I  fay,  to  conceive  that  lord  Hardwick 
beld  the  fuffering  of  the  recovery  by  Bagfhaw  hefort  tk 
jfiebts  were  paidy  a  clear  anfwer  to  the  claim  of  Bagfhaw*! 
4evifee,  when  he  declares  the  effect  of  tliat  recovery 
fended  9n  the  conjirn^Jlon  of  the  wordsy  ♦*  heirs  of  the  hody^ 
in  the  devife  to  Bagfhaw ;  for  that  if  they  were  words 
of  limitation,  he  was  tenant  in  tiil,  and  the  recoroerj 
^aim  g99d  in  equity  ?  Can  any  fuch  fofttion  be  affumcd  as  a 
ferious  inference  (rom  the  cafe  of  Bagfhaw  and  Spencer, 
to  be  maintained  a  moment  in  the  underfhinding  of  any  man 
Vho  will  be  at  tlie  trouble  of  reading  the  report  of  that 
pie,  and  lord  Hardwicke's  argument  and  opinion  upon  it, 
{  h^yc  entered  tlius,  perhaps,  too  tedioufly  into  die  cafe 

of 
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of  Bag(haw  and  Spencer,  to  (hew  the  fallacy  that  maj 

ittend  an  inadvertent  recourfe  to  particular  fentences  or 

\      ixpTiffions  detached  from  their  context  and  relation  to  the 

i      Eeneni  argument  or  difcuflion  in  which  they  occur  ;    and 

'      I  am  miftaken  indeed  if,  after  reading  the  cafe  referred  to 

\f  the  opinions  of  mefTrs.  Holliday  and  Sidebottom,  any 

profeffional  gentlemen  can  difcover  what  fort  of  counte- 

aance  tbofe  opinions  can  derive  from  it.     The  apparent 

4d)fiirdity  of  the  refort,  from  gentlemen  of  lefs  profeffional 

<hMra&4r  and  abilities^  would  have  excufed  tlie  attention  I 

\aart  now  paid  it.     But  when  gentlemen  of  fuch  eminence 

and  charader  in  the  profeffion  will  attempt  to  fupport  a 

nofel  opinion  by  a  quotation  from  high  authority,  which 

thongh  when  taken  in  a  detached  flate  appears  to  apply, 

yet  vrhen  conneded  with  a  few  preceding  or  fubfequenC 

lines,  in  die  place  from  whence  it  is  taken,  is  found  to  be 

quite  foreign  to  the  purpofe  j  I  think  it  of  fome  importance 

to  the  profeffion  to  have  the  m'Jfakc  clearly  pointed  out," 

•nd   diofe  confcquences  prevented  that  might  otherwife 

attend  a  too  implicit  reliance  on  the  reipedl  attached  to 

filch  names. 

The  Iblicitor  general  has  expreficd  his  doubt,  Whctlicr 
it  is  not  confounding  ideas,  to  terfn  Bagftiaw's  eflate,  or 
the  eftate  now  in  queftion,  zfpri tiding  trvji?  It  certainly 
is  confounding  di  terms  (which  induces  a  confufion  of  ideas) 
^o  call  a  VESTED  trujl  (as  that  of  Bagfhav/  was  acknow- 
ledged and  affirmed  to  be,  and  as  that  now  in  queftion  muft 
^AponAe  fame  pri/iciples^l  think,  appear  to  be)  by  the  name 
a  SPRINGING  tr:i/L  And  it  mzy  be  proper  to  obfcrvc,  tliat, 
cxprcihonfpringlng  use,  which  occurs  on  this  occafion, 
n  company  with  that  of ^n;;^/?;^  trifiy  feems  to  be  equally, 
fubjeft  of  corre(5lion  as  applied  in  this  cafe  ;  for  the- ' 
Sntereil  intended  to  take  efFc6l  after  payment  of  the  debts,, 
'^vhedicr  ve/leJ  or fprliigingy  could  in  no  fenfe  come  under. 
"Ae  description  of  fpringing  ufes :  they  were  not  ufes  to 
arife  under  the  original  conveyance  to  the  truftecs,  or  to- 

which 
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which  thofe  truftees  were  to  ftand  ftitcii    No  ;    the  ufi 
was  to  continue  in  the  truftees,  until,  and  In  order  to,  theif 
fittling and convfy'tngxh^  furplus  eftatestothc  ufes  direded| 
^er  payment  of  the  debts.     The  ufes  of  fach  new  fettle- 
ment  and  convepncc  were  not  to  fpring  from  the  original 
tomjeyance\  they  were  no  partof //>/  ufa  limited  iy  it^  noi 
to  be  fervcd  by  ihtfeijin  acquired  by  the  trufieei  under  that 
ionveyance^  but  were  to  derive  their  exiftence  as  ufis  from 
the  new  fettlemsnt  or  cenveyance^  fo  to  be  made  by  tbtfi 
trujiees  in  whom  the  whole  t<fe  and  legal  eftate  vns  com- 
pletely vefted  by  the  original  conveyance.    A  ipringing; 
ufe,  therefore,  fecms  entirely  out  of  the  queft^>n|  uide&  an 
arbitrary  or  capricious  ufe  of  words,  ariflng  from  fame 
dejuliory  or  [fringing  ideaSy  can  impart  any  flttftiiig  or 
fpringing  quality  to  a  w/i,  where  the  convejrance  from  which 
it  derives  its  exiftence  gave  it  no  fuch  movement.     I  ihould 
not  have  noticed  this  exuberant  freedom  of  ftile^  but  from  ^ 
ferious  pcrfualion  that  a  confufton  ofterms^  in  any  icience^ 
tends  to  confound   the  fcicnce  itfelff  by  deftroying  ^at 
procifion  of  ideas,  tliat  diftinfVion  among  its  objeSs,  \^ich 
is  the  very  ground- work  of  all  knowledge  :  "  Nomina  Ji 
*'  fcrddSy  certc  dijluiolio  rcrtan  perditurP 

I  OBSERVE,  that  the  folicitor  general  has  inferted  in  hit 
opinion  v/hatftrikes  me  as  an  oblique  parenthetical  glance, 
of  ridicule  at  any  pofBble  fuppofition  of  a  material  difFereace 
between  the  prefent  cafe  and  that  of  Bagfhaw  and  Spencer^ 
from  the  circumftance  that  the  debts  to  h€  paid  in  die 
prefent  cafe  are  not  indefinite.     And  ridiculous^  I  conceive^ 
would  be  the  attempt  of  any  argument  on  that  ground,  in 
ftipport  of  the  validity  of  the  limitations,  after  payment  of 
the  debts,  in  tliis  cafe;,  as  7i  future  executory  truft^  or  againft 
^€\x  vfjling  a  prefent  equitable  intirejl^2c&  in  Bagfhaw  and 
Spencer.    We  are  to  confider,  that  it  is  not  the  unaicerlained 
quantum  of  the  charge  that  renders  the  limitation,  aftc/ 
payment  of  debts,  too  remote  as  an  executory  or  future 
intereft,  it  is  the  indefinitencfs  of  the  period  or  time  rf 
s    faymsnt  (that  is,  of  the  cornnunccment  offuchfufufe  itatrejf) 

that 
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.  that  prevents  its  validity.    The  fpecificationr  of  the  debts  to 
be  paid^uhrances  not  a  fbp  towards  limiting  the  period  of 
•tiieir  being  raifed  and  paid :  that  remains  equally  Hnlimitet> 
.and  indifimite^  whether  the  debts  be  afcertained  or  not;  and 
may  eqtially,  \np$int  of  tinuy  exceed  a  life  or  live^  kibetng, 
or  any  other  period  allowed  by  law  for  executory  eftates ; 
and,  coniequently,   is  equally  liable  to  the  obje£Hofi  of 
icinotene&  If  any  difference  exifts  between  the  prefent  cafe 
and  diat  of  Bagihawand  Spencer,  from  the  circumftance  of 
the  debts  in  the  prefent  cafe  not  being  indefinite^  which  can  in 
any  degree  influence  the  prefent  queftion,  I  apprehend  it 
muft  operate  intirely  in  favour  of  a  vejied  injlead  effuturt 
kaereft  in  the  prefent  cafe,  and  render  it  ^Jlronger  cafe  in  that 
refpeft  than  Bag{haw  and  Spencer,    If  a  limitation  after 
,  payment  of  debts  indefinitely,  and  where  the  unlimited 
extent  of  the  charge  leaves  it   undetermined  whether  it 
may  not  exhauft  the  whole  trujl  fund^  and  leave  nothing 
for  the  ulterior  limitations  to  attach   upon  ;    if  fuch  an 
uncertain  benefit,  I  lay,  is  held  to  be  a  pre/ent  vejM 
intereft^  where  can  be  the  room  for  doubt  in  a  cafe  where 
tfie  definite  limits  of  the  charge^  compared  with  the  fund» 
difclofes  the  certainty  of  the  prefent  exiflence  of  a  beneficial 
interefl)  as  the  fubje£l  of  the  ulterior  limitations  ? 

As  to  the  reference  to  the  duke  of  Norfolk's  caie,  and 
fixne  d>fervations  of  lord  Mansfield  to  edabiifh  the  allowed 
analogy    between   executory    devifes    and    Ipringing   or 
executory  ufes  and  truds,  it  is  evident  they  are  in  fuppofiC 
of  an  offixixovifoundid  on  fuch  analogy,  vi%*  that  what  would 
be  too  remote  as  an  executory  ^  devife-t  is  equally  fo  zs  ol 
fprii^ing  ufe,  or  future  executory  truft ;  and,  confequently, 
that  the  limitation  in  the  prefent  cafe,  after  payment  of  the  > 
itjats  imlimited  in  point  of  time,  and  which  might  exceetf 
any  periodallowed  for  executory  devifes  (fofar,  atleaft^as  ft 
b  not  confined  to  lives  in  being),  cannot  operate  as  t 
J^ringing  ufe,  or  future  executory  tYuft^  and  can  be  v^id 
rnidy  by  way  of  a  vefhd  truft ^  as  in  Bagfhaw  and  Spencec. 

This 
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This  conclufion  excludes  the  application  of  the  reftrenc* 
made  by  Ac  fame  gentlemen  to  the  cafe  of  Lloyd  v.  Carev 
which,  as  it  only  concerns  die  infufficiency  of  a  recovery  t 
bar  the  Jh'tfting  or  fpringing  ufe^  feems  irrelative  to  th 
frefent  cafe^  until  the  previous  que/Hon  relpefting  tt 
cxiftence  of  a  ufe  or  truft  of  that  defcripfion  here  be  deckk 
in  the  affirmative ;  which  feems  utterly  impoffible,  witboi 
denying  the  principles  refortedto  by  meflrs.  Holliday  an 
Sidebottom,  refpe£ting  the  analogy  between  an  executor 
devife  and  a  (pringing  ufe,  and  lord  Hardwicke's  opinio 
in  Bagfhaw  and  Spencer ;  2xAfrom  which  indeed  it  migh 
have  been  expected  thofe  gentlemsn  would  have  drawn  th 
nectjfary  inference  AtmkhtSy  inftcad  of  referring  that  talll 
as  they  have  moji  ingenioufly  contrived  to  do,  to  the  folicito 
general  and  mr.  Madocks ;  an  inference  too  obvious  to  tb 
btter  gentlemen  not  to  occupy  the  very  firjl  words  of  thd 
joint  opinion,  "  that  another  recovery  is  not  necejfary.** 

I  MIGHT  here   clofc  n^y  fendments  on  the  ca&,  b 

joining,  as  I  moil:  clearly  do,  in  the  fame  infinnci  froi 

the  fame  principles.    But  I  (hall  proceed  dirough  a  fei 

lines  more,  in  order  to  notice  a  cafe  or  two  in  confirmation 

of  die  do£farine,  in  the  cafe  of  Bagfliaw  and  Spencer,  in 

regard  to  die  vejling  of  an  immediate  interejl  under  a 

limitation,  after  payment  of  debts,  in  Wallis  v.  Crimes, 

I.  Caf.  Cane.  89.  Upon  a  conveyance  by  A.  to  truftees  in 

truft,  that  if  his  (on  B^  fix  months  after  his  father's  deidi, 

iecured  to  die  truftees  500I.  for  the  benefit  of  A's  younget 

children^  then  after fuch fecurity  firji  given  to  the  truJUes^  td 

etnrvey  the  lands  to  B.  and  his  heirs,  and  until  the  time  Knuteti 

fi>r  giving  the  fecurity  to  ftand  feifed  to  the  ufe  efhiseliifi 

fon^  and  in  default  of  fuch  fecurity  on  his  (the  ddeft  fon's] 

requeft  to  convey  to  him ;  B*  being  in  poifeffion  mortgaged 

die  lands ;  and  though  he  died  without  giving  Rich  focuritf^ 

yet  his  mortgage  was  decreed  valid  iipinSt  the  defendui^ 

his  eldeft  ion  :  though  it  was  contended  that,  in  defitmk  if 

giving  fectirity  10  fix  monlfas  after  JB/s  fedier's  d«itb,.de 

truftets 
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draftees  were  to  convey  to  the  drfendant^  and  the  fccurity 
*was  firft  to  be  given,  before  B*  was  to  have  any  thing  in 
Mbekmds*    Now  this  cafe  was  free  from  the  objection  of 
jneinot€fie&,  even  if  confidercd  as  z  future  executory  truji^ 
'Wttfting  no  intereft   in   B.   till  after   the  fecurity  given, 
aKCdding  to  the  expreis  diredion  of  the  truft,  and  yet  it  was 
JkM  to  be  in  equity  a    vejied  transferable  interejl  in  B. 
liibjed  to  the  payment  of  the   500I.  even  before  any 
ftcurity  given. 

In  the  cafe  of  North  v.  Champemoon,  ir  Caf.  Cane, 
63.  78.  (alfo  reported  i.  Vern.  13.)  there  was  a  trull  after 
fttfwunt  of  debts  for  A.  ip  tail,  with  remainders  over ;  and 
k  was  held,  that  a  recovery  fufFered  by  J.  without  thg  • 
cmumrretui  rf  the  tru/iees^  barred  the  remainders.  It  is  not 
indeed  noticed  whether  the  debts  were  then  paid,  though  it 
appears  by  die  decree,  as  ftated  in  Can.  CaC  78-9.  that 
then?  were  debts  to  be  paid  out  of  the  money  for  which  the 
eibte  was  fold,  by  thofe  claiming  under  the  recovery : 
thofe,  however,  might    have  been  the  debts   of  their 
teflator  A.  who  fufFered  the  recovery,  as  h^  devifed  the 
lands  for  payment    of  debts  and  legacies,  according  to 
Vernon's  report  of  the  cafe.  From  the  filence,  however,  as 
to  dist  point,  we  may  infer,  that  the  truft  being  after 
pyment  of  debts,  was  not  fuppofed  to  influence  the  qutfiicn  ; 
aad  it  is  a  direSi  authority  among  others,  that  where  the  trufi 
is  confidered  as  vefled  in  thofe  cafes,  the  concurrence  of 
the  truftee  is  not  neceflary  to  the  efFeft  of  the  recovery. 
And  in  the  cafe  of  Baflcctt  v,  Pierce  ( i .  Vern.  226.),  where 
there  was  a  devife  in  truft  to  pay  debts  and  legacies,  and 
afterwards  to  A,  in  tail,  who  levied  a  fine,  and  died  before 
fhc  debts  and  legacies  we:e  paid,  the  lord  keeper  was  of 
opinion,  that  the  remainder-man  was  barred  by  that  fine 
and  fjve  years  nonclaim,  which  fuppofed  the  equitable  intail 
^^ed  in  A,  ;   for  otherwife    his   fine   could   not  have 
fr^n'ed,  bccaufe  "  partes  finis  nihil  habuerunt.'* 
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Here  I  may  likewife  notice,  what  is  obferved  in  die  cafe 
reported  2.  Ventr.  346.  where  the  tefbtor  otidered  that  all 
his  perfon^  eftatc,  afttr  bis  dihis  and  Ugacies  paidy  fhould 
be  laid  out  in  lands  to  be  fettled  as  there  dir^Aed  :  the 
reporter  pbferves,  that  though  it  be  iaid  the  mqpey  wis  \o 
be  laid  out  after  all  legacies  paidj  yet  all  befidis  fffbetk 
firves  to  pay  the  legacies  (hould  be  laid  out  prefently.  N9W 
tbis  feems  very  analogous  to  the  confidering  €tkt,furplus 
inter cjl  in  lands  fubjeScd  to  debts,  &c.  as  vefiing  pr^entl^ 
in  thcf  perfons  to  whom  ^e  lands  are  limited  after  pajniieiit 
of  fuch  debts,  &c. 

In  the  cafe  of  Bale  v.  Colemao,  I.  P.  Wms.  145.  and 
%.  £q.  Abr.  309.  the  devifeupon  which  the  cafearoTe  was 
i^er  payment  of  dAt^  and  the  recovery  there  was  fuflFered 
by  the  devifee  before  the  debts  were  paid^  according  to  the 
report  ofthecafcbymr.  Viner,and  ftiited  2.  £q.  Abr.;  and 
yet  lord  Harcourt  does  not  fcem  to  have  conftdered  that  as 
any  ohjiacle  to  the  recovery,  as  I  collect  ffom  what  is  ftated 
of  his  decreeing  the  faid  devifee's  Qiare  ^  him  in  taily 
remainders  over,  becaufe  tkat  was  thought  more  proper,  by 
his  own  counfcl,  than  an  ejiatc  in  fie. 

The  next  cafe  I  (hsll  mention  appears  not,  I  think,  at 
all  deficient  either  in  ftrctigth  of  circumllances  or  in 
weight  of  authority.  The  cafe  I  mean  is  that  of  Bar- 
nardifton  v.  Cajrter,  before  the  Lords  in  1717,  reported 
2.  Brown  CaC  Pari.  1 .  j  where  the  teftator,  after  empowering 
his  executors  to  receive  the  rents  and  profits  thereof,  for 
difcharging  his  debts  in  aid  of  other  funds,  devifed  certain 
]T)anprs,  after  fucb  tunc  as  his  debt*  and  legacies  fiould  be 
paid  by  the  renfs  and  profits  Acfcof,  to  liis  unde  Evers 
Armyne  for  life  ;  and  if  he  (hould  have  any  iffue  male, 
then  to  fuch  iffwc  male  and  his  heirs  for  ever ;  and  in  cdc 
he  left  no  iflue  male,  then,  after  fuch  time  as  bis  debts  and 
Ugacies  ii:  ere  fully  paid^  he  devifed  one  of  the  manors  to  his 
nephew  Style  in  fee,  and  tlie  other  to  another  nephew  in 

fee  i  and  the  teftator  in  his  will  declared,  that  his  debts 

«      .      .         . .   ■     . 

were 
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oiily  diole  which  were  mentioned  in  a  fchedule,  and 
fio  more.  The  teftator  afterwards  mortgaged  one  of  the 
ffnanon  for  4000I.  and  out  of  diat  money  paid  o(F  all  the 
JcbiduteJ  debts  \  and  afterwards  by  a  codicil  deviied  fome 
^^ew'purchafed  lands  to  his  (aid  nephews  in  fee,  and  died, 
I^ing  die  (aid  mortgage  of  4000I.  undifcharged.  Upon 
tm.  hearing  of  the  caufe  before  the  lords,  three  queftions 
weretnade  for  the  opinion  of  the  judges : — Firft^  Whedier 
Ae  will^^  extend  to  include  all  the  debts  of  the  teftator? 
To  which  their  opinion  was  delivered,  That  it  did  extend  to 
include  aU  bis  debts. — Secondly,  Whether  the  eftatc  for 
Efc  was  vefted  in  Evers  Armyne  at  the  time  of  the  recovery, 
hefere  all  t be  debts  werepaid^  fo  that  he  could  make  a  tenant 
U  tbt  precipe  f  Upon  which  the  unanimous  opinion  of  the 
judges,  after  being  allowed  till  die  next  day  to  confult  upon 
it  as  a  queftion  of  great  importance,  was,  That  the  eftate  for 
yfe  was  vefiidin  Evers  Armyne  at  the  time  of  the  recovery* 
*— Thirdly,  Whether  the  remainder  to  Style  was  of  that 
nature  to  be  barred  by  therecovery  ?  To  which  the  opinion 
of  the  jtt(^;es  was.  That  the  fame  was  only  a  contingent 
remainder. 

If  there  ever  was  a  cafe  where  the  words  of  it  feemed  to 
exclude  any  other  conftru£lion  than  that  of  a  future 
/pringing  ufe  or  executory  devife^  this  certainly  was  fuch  a 
one*  The  meiHum  of  a  truft  was  entirely  out  of  the 
queftion,  and  the  ufe  was  exprcisly  poftponed,  not  merely 
in  point  of  intereft,  but  in  point  of  time^  till  after  pay- 
ment of  debts  and  legacies ;  for  the  devife  to  Evert 
Arm3me  was,  afier  fuch  time  as  the  debts  and  kgacies 
Jbould  be  paidj  ^c.  and  the  fame  words  are  again  ufed 
in  the  devifc  to  Style.  ITiere  was  not  even  any  atStual  or 
ufi|fru£hiar}'  benefit  left  to  any  of  the  devifees  in  thq  mean 
time,  as  the  payment  was  directed  to  be  out  of  the  rents  and 
profits  J  and  confequently  no  enjoyment  left  to  them  till  after 
fiub  time  as  the  debts  were  paid.  Befides  that,  this  was  a 
faie  in  which  the  judges  might  be  expected  to  go  the 

K  %  utmoit 
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utmoft  length  in  fupport  of  the  conftruftion  of  an  executory 
devife,  to  prevent  the  deftruftion  of  the  linutation  to  the  ne- 
phew Style,  which  was  efFefted  by  the  recovery  of  the  teaant 
for  life,  under  the  conftrudion  of  a  contingent  remainder. 

There   is  one  more   cafe  I  fhall  notice,  which    is 
that  of  Strong  v.  Te?t,  in  the  king's  bench  in  Ireland, 
and  afterwards  in  the  king's  bench  here,  reported  2.  Burr, 
912.;  where  upon  a  devife  to  the  teflator's  wife  of  lands  to 
the  ufe  and  purpofe  that  ihc  might  by  (ale  raiie  ib  much 
money  as  might  be  fufficient  to  pay  off  and  difcharge  fuch  of 
his  debts  as  (hould  not  be  paid  out  of  his  perfonal  cftate, 
and  as  to  the  parts  remaining  unfold  to  the  particular  ufes 
fpecified  in  the  will,  the  court  in  Ireland  held,  diat  the 
reverfion  in  fee  of  certain  fettled  lands  paffcd  by  that  will  \ 
and  that  the  ufes  were  legal  ejiates  executed^  fubje6l  to  a 
charge  for  the  payment  of  the  debts  (if  any),  and  to  a  power 
in  the  wife  to  fell  for  tliat  purpofe  j  and  were  good  at  law^ 
though  dcvifod  after  an  indefinite  payment  of  fuch  debts, 
&c.     This  judgment  indeed,  with  reject  to  the  reverfion 
in  fee  of  the  fettled  lands  pajpng  by  the  willy  was  reverfed  by 
the  king's  bench  here,  and  upon  appeal  afterwards  affirmed 

by  the  houfe  of  loids ;  but  fuch  reverlal  did  not  meddle 
with  or  affect  the  opinion  of  the  Irifli  court,  in  rcfpeft  to 
the  operation  of  the  limitations  after  payment  of  debts, 
Lord  Mansfield,  upon  the  arguments  in  the  king's  bench, 
took  occafion  to  notice  the  diftinclion  between  that  cafe  and 
Bagfhaw  and  Spencer  in  relation  to  that  point,  and  to 
fuggefl:  what  ihcwed  the  inclination  of  the  court  to  fupport 
thofe  limitations  on  any  admiiliblc  ground,  if  the  dccifion 
had  turned  upon  that  point, 

Th'.  two  lafc  cafes,  it  is  true,  were  of  legal  e/latesy  or 
ufes  executed^  inftcad  of  trujis  or  mere  equitable  inter ejls^ 
But  1  tliink  they  do  not  for  that  reafon  bear  lefs  on  the 
prefect  qucftion ;  for  if  the  law  admits  a  limitation  after 
'payment  of  debts  to  veji  immediately^  fubjefl  to  the  charge* 
wliat  fliould  prevent  equity  from  following  it,  and  adopting 
^e  lamp  conftru6Uon  ? 

I  SHALL 
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J  SHALL  content  myfelf  with  one  further  obfervation, 
which  is,  that  in  cafes  of  this  nature  there  is  nothing  more 
to  confine  the  efFeft  of  the  words  from  and  after,  or  wheny 
i^c,  in  conftru£tion,  to  the  time  or  aSfual  commencement  of 
tiie  ihtereft  introduced  by  d)em,  than  there  is  in  tho 
common  Uniitation  of  an  eftate  to  a  man  for  life,  zxA  from 
and  after  his  deceafe  then  to  another,  &c.  They  only  denote 
the  order  or  courfe  of  the  feveral  interefts  connefted  by 
idiem,  exprefling  the  priority  or  preference  of  the  ante- 
cedent, and  the  pofteriority  or  fubjedion  of  the  fubfequent^ 
\n  point  of  ufufrudhiary  prevalence  or  efFe<El,  without 
preventing  the  latter  from  a  concurrent  operation  in 
attaching  immediately  as  veiled  and  transferable  intereft 
in  a  prefent  f^bfifting  fund 

Considering  the  data  furnifhed  by  the  gentlemen 
^om  whom  I  cannot  help  differing  in  opinion  on  this  cafe,  it 
might  be  e^peded  that  I  fhould  apologize  for  the  prolixity 
pf  my  paflage  to  a  conclufive  anfwer  to  the  query  propofed 
to  me  upon  it,  which  at  length  is  this :  I  am  of  opinioiit 
diatthe  recoveries  fufFered  of  the  truft  eftates  in  1787  are 
not  bad,  for  the  reafons  in  meflrs.  Sidcbottom's  and 
Holliday's  opinions ;  but  that  thofe  recoveries  are  good 
and  valid,  upon  the  principles  and  authorities  referred  to  in 
thofe  opinions^  and  what  I  have  further  noticed  on  tho 
fubje£l. 

^7r''  f"''^'"^''  CHARLES  FEARNE. 

f^J  18, 1790, 


I 


•  1 

* 


C    ^6    ] 
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Tbi  OPINION  c/  thi  Hon.  CHARLES  YORKE, 
Uucbing  Lord  CLIVE's  Jaghire,  taknt  hy  tbc 
Court  of  Directors,  and  read  to  the  Generai, 
Court  of  Proprietors,  held  at  Mbrcvant- 
Taylors-Hall,  on  JVednefday^  May  2,  1 764. 

THERE  are  two  queftions  to  be  conftdered  in  this 
cafe.  The  firft  (In  order)  isthe  juri£fi£tion  of  the 
court  of  chancery.  The  fecond  is,  upon  the  merits  of  the 
demand.  I  will  confider  the  merits  of  the  demand  In  the 
firft  place;  becaufe  if  lordCHve  is  intitled  injuftice  to  th^ 
rent  iflutn^  out  of  the  lands  granted  by  Meer  Jaffier  to  the 
Company,  they  will  (as  they  ought)  turn  chancellors  againft 
themfelves,  and  not  think  it  for  tbeir  honour  that  die  relief 
prayed  fhould  be  denied  merely  upon  a  defeat  of  Jurifdidioq 
in  the  court  of  chancery. 

And  I  muft  own,  after  confidering  this  qucftfoni  upoq 
the  pleadings  and  papers  laid  before  me,  I  have  no  doubt 
upon  the  right  of  lord  Clive  to  the  rent  or  jaghire  demanded* 
The  grant  of  the  lands  to  the  Company  was  made  by  Meer 
Jaffier  in  the  year  1757  (out  of  which  the  rent  was  referved 
to  him  as  nabob  of  the  province).     The  rent  fo  referred 
was  affigned  by  the  nabob  to  lord  Cltvc  in  1759.     Both 
grants  flowed  from  the  fame  authority  ;  and  therefore  in  a 
queflion  between  the  Eaft-India  Company  as  grantee  of 
the  lands  from  Meer  Jaffier,  and  lord  Clive  as  grantee  of 
the  rent,  it  appears  to  me  immaterial  to  enter  into  fuch 
objcftions  as  might  be  made,  either  by  the  Mogql  or  the 
fuccefTors  of  the   nabob  Meer   Jaffier,    to  the  form  or 
fubftance  of  thofe  grants.     They  botli  claim  and  derive 
under  die  fame  grantor ;  and  the  Eaft  India   Corapsuij 
cannot  raife  an  obje£tion  againd  the  grant  to  lord  Clhre^ 
founded  on  the  want  of  right  and  power  in  die  nabob,  which 
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villnot  impeach  their  own.    If  lord  Clive,  as  a  fervant  of 

the    Company,  had  been  bound  by  covenants  or  bye->laws 

not  to  aecept  any  rewards  from  the  Indian  princes  or 

inferior  ibvereigns    in   the   Mogul  empire,  or  from  the 

Mogul)  widioiit  licence  of  the  Company  or  Court  of 

Diredors   (even  for  fervices  performed  to  thofe  princes 

not  immediately  relative  to  the  commerce  of  the  Company ), 

I  (hould  have  thought  that  he  would  have  been  bound  by 

f|ich   covenants  or  bye-laws  to  renounce  and  relinquiih 

fuch  rewards  or  advantages ;  and  he  might  have  been  liable, 

in  fuch  cafe,  to  damages  at  law,  or  to  an  account  in  a  court 

of  equity.     But  I  am  of  opinion,  that  the  queftion  of  right, 

in  this  inftance,  is  to  be  confidcred  not  upon  the  ftrid 

abfolute  merits  (according  to  the  laws  and  conftitution  in 

the  Mogul  empire),  but  relatively,  as  between  the  Eaftr 

India  Company  the  grantee  of  the  lands  from  Mccr  Jaffier, 

and  lord  Clive,  the  grantee  of  the  fame  nabol>,  of  a  rent 

iiliiing  and  referved  out  of  thcfe  lands,  when  granted  to  tht 

Company.     And  I  am  slfo  of  opinion,  that  this  queflioa 

ought  to  be  ^determined   between   his  lordihip  and  the 

Company  upon  the  fame  principles  as  the*  like  qucflion 

would  be  determined  arifmg  between  the  owner  of  the 

lands  in  England  fubje£l  to  a  rent,  and  the  grantee  or 

affignee  of  that  rent,  in  a  cafe  where  both  parties  derived 

from  die  lame  original  grantor.     As  to  the  queftion  of 

jurifilidion,  I  have  already  faid,  that  I  am  (atisiied  :  if  the 

diredors  and  proprietors  fee  the  merits  of  lord   Clive*s 

demand  in  die  fame  light  in  which  it  flrikes  me,  they  will 

»  •"  » 

dim  cfaanoellors  againft  themfelves.  It  is  for  the  honour 
of  that  great  Company  to  adt  upon  fuch  principle^  not  orJy 
widi  foreign  merchants,  trading  companies,  and  foreign 
ibites  and  fovereigns,  but  with  their  own  fervants.  I  mull 
&y,  however,  that  I  have  no  doubf  upon  the  point  of  j  urifdic- 
tion  in  chancery. 

That  court,  as  a  court  of  equity,  a^Sls  by  its  decrees,  not 

in  rem^  but  in  perfonam  \  and  therefore  if  the  defendant 

[  (the  Eaft-India  Compaiiy),  againft  whom  an  account  of 
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Ac  profits  of  the  land  is  prayed,  is  amefnable  to  the  proceft 
and  juftice  of  chancery  (as  mod  certainly  the  Conipany  i%\ 
the  only  queftion  to  be  confidcred  will  be.  Whether  the 
relief  prayed  by  the  plaintiff  is  fuch  as  can  be  given  by  the 
court  againft  the  defendant  ?    Now  the  relief  prayed  is 
merely  by  way  of  account  of  rents  and  payment  of  the 
jaj^hire,  in  a  cafe  wherj  it  is  not  fuggefted  or  pretended, 
that  the  fcrvants  and  receivers  of  the  Company  in  India  are, 
or  yet  have  been,  interrupted  in  the  receipt  and  perception  of 
thefe  rents  ;  and  therefore  the  bill  is  brought  by  lord  Clive 
in  chancery,   in  the  fame  manner,  and   upon  the  iame 
grounds,  and  may  be  entertained  by  the  court  upon  the 
fiime  principles,  as  in  every  cafe  of  a  demand*  by  the  grantee 
of  a  rent  or  annuity  ilTuing  out  of  lands,  againft  the  owner 
of  fuch   lands,  for  the  arrears  and   growing  payments; 
which  juriClidion  mi^ht    be    excrcifcd  bctv/ecn  parties 
i;pfident  in  England  by  way  of  account,  whether  the  lands 
lay  in  Ireland,  or  the  plantations,  or  in  any  other  country. 
The  reafon  is,bccauf*i  the  defendant  in  all  thefe  cafes,  lb  far 
as  the  rent  or  annuity  extends,  is  to  be  regarded  as  a 
truftee,  bailiff,  or  receiver  for  the  plaintiff.     And  I  am  of 
opinion,  that  this  jurifdidion  is   excrcifed  merely  between 
the  parties  refident  and  amefnible  to  the  procefs  of  the 
court ;  that  is,  it  ach  in  perfonam^  not  in  rem  \  nor  is  to  be 
compared  with   cafL-s  of  title,   where  the    court  decrees 
poffeflion  or  title-deeds  to  be  delivered  up,  or   perpetual 
injunilion  to  quitt  poffeflion  ;  or  where  it  dircSs  iffues  of 
fa£l  to  be  tried  by  juries  at  common  lav/,  upon  boundaries, 
or  upon  the  validity  of  deeds  or  wills,  in  refpeft  of  the 
cxv'CutioT*  of  thcin,  or  dieir  validity  as  inftruments.     In 
cafes  of  this  latter  kind,  the  court,  bcth  by  its  interlocutory 
anJ  final  decrees,  in  fomc  fort,  gives  relief  upon  the  merits 
of  the  ftri^l  title  to  the  thing  in  queillon.     But  the  relief 
prayed  by  lord  Clive's  bill  does  not  involve  any  fuch 
queftion  or  confideration. 

Upon  the  whole,  lam  ofopinion  with  the phintifl^  botl^ 
upon  the  merits  and  the  jurifdidlion. 

ApriU%,  sjt^.  C,    YORKE, 


0F2KI0NS  OH  LO&D  CtlTB^S  JAGHIB.B«r  l^lf.      ' 

ne  OPINION  cf  Sir  FLETCHER  NORTON  ♦• 

I  HAVE  always  been  of  opinion,  from  the  firft  reading 
of  this  cafe,  that  it  was  moft  advifeable  for  the  de- 
fendants to  fettle  this  difpute  with  lord  Clive  upon  the  beft 
*  terms  they  could ;  for  I  diink,  both  as  to  the  point  of  ju- 
liiillction,  and  the  queftion  upon  the  merits,  there  can  be 
no  defence  made  to  the  bill;  and  I  intended  to  have  given 
a  full  opinion,  with  my  reafons  for  it ;  but  being  called 
upon  for  my  opinion  in  hafte  diis  morning,  I  have  not 
time  to  do  it. 

FLETCHER  NORTON, 
LincoMs'-Inn^  ±d  May^  1764. 


Mr.  DUNNING'8  OPINION. 

I  HAVE  given  diis  cafe  the  beft  and  fiilleft  confidera- 
tion  I  am  able ;  and  I  am  moft  clearly  of  opinion,  that 
the  claim  has  no  foundation  in  the  Mogul  conftitution;  is 
highly  prejudicial  to  the  interefts  of  the  Company  s  con- 
trary to  every  \A*iz  of  the  duties  of  the  relation  the  plaintiff 
bore  to  the  Company ;  and  that  his  lord(hip*s  pretenflons 
(if  the  court  had  jurifdi£lion,  which  I  tUnk  it  hi^  not) 
are  not  to  be  fupported  upon  any  principles  of  municipal 
law  or  natural  juftice.  As  to  the  latter  part  of  the  qud^ 
tion,  if  the  fuit  fhould  be  perfifted  in,  the  Company  liui§ 
notfaing.more  to  do  than  to  prove  fiich  of  the  circumftancet 
tnfifted  on  in  their  defence,  as  are  not  admitted  in  the  UU. 

J.  DUNNING. 
Middlt'-Templey  jtpril  %0y  1 764. 

*  This  and  the  foregoing  Opinion  were  printed  in  1773,  at  the  end  of 
X^rd  Cllve*s  Letter  to  the  Proprietors  of  India  Stock,  and  the  fubfcqiienC 
Opinions  were  alfo  printed  about  the  fame  time,  annexed  to  an  Anfwer  M 
i4>rd  Clivers  Letter, 

.  Vol.  I.  S  Mr. 
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Mr.  HOSKINS'8  OPlNiON. 

THIS  cafe  is  very  uncommon,  and  is  attended  widi 
feme  difficulties.  But,  fuppofmg  the  fii£b$  contained 
In  the  defendant's  anfwer  can  be  proved,  and  particu«- 
larly  the  account  given  therein  of  the  nature  and  te- 
nure of  the  lands  granted  to  the  Company,  the  depofing  of 
die  nabob  Meer  Jaffier  and  the  fucceffion  of  a  new  nabob, 
I  am  of  opinion  that  the  grant  to  lord  Clive,  fuppofing  it 
to  have  been  originally  good  and  legal,  and  regularly  roade^ 
is  now  become  invalid ;  and  that  either  die  Great  Mogul 
or  the  fuccceding  nabob  became  intided  to  the  rents  now 
claimed  by  lord  Clive  from  the  £aft  India  Company,  and 
that  therefore  his  lordfhip  has  no  right  to  diefe  rents. 

I  AM  alfo  of  opinion,  that  the  court  of  chancery  here 
has  no  power  to  determine  this  queftion  concerning  lord 
Clive's  demands,  as  the  fame  is  not  of  a  perfbnal  nature, 
but  one  for  rents  arifmg  out  of  lands  in  India  (the  royalty 
of  which  is,  by  the  bill,  charged  to  liave  been  granted  by 
the  late  nabob  to  the  plaintiff,  lord  Clive,  during  his  life)» 
and  therefore  ought  to  fall  under  the  jurif^^on  of  the 
courts  of  the  Great  Mogul,  of  whom  the  lands  are  hekL 

And  therefore  I  think  that  it  is  by  no  means  (afic  or 
prudent  (or  the  Eaft  India  Company  to  pay  any  more 
money  in  confequence  of  the  grant  to  lord  Clive,  till  die 
hearing  of  this  caufe,  which  cannot  be  till  it  is  regulariy 
iet  down  after  the  return  of  one  or  more  commiffions  (or 
examining  witneilcs  in  India,  touching  the  matters  con- 
tained in^  the  Company's  anfwer;  and  pardculariy  as  to  the 
validity  and  efFcft  of  the  grant  to  lord  Clive. 

I  AM  alfo  of  opinion^  that  if  the  court  of  diaticer)r 
fliould  make  any  decree  in  lord  Clive's  favour,  with  ref«* 
peft  to  the  rents  refervcd ;  yet,  Confidering  the  uncertua 
land  precarious  dde  which  his  lordfhip  may  have  to  dio6 
lands  or  rents,  he  ought  to  be  directed  to  give  good  feca« 
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rity  for  fuch  rents  as  have  .been  paid  by  the  Company  t6 
his  ufe,  or  zs  (haO  be  paid  for  the  future  under  fuch  decree, 
during  the  time  the  Company  are  in  the  peaceable  pofiet 
iion  of  fuch  lands. 

EDMUND  HOSKINSk 
I0ific9ln*s^lnn^  Nov^  169 1763. 
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Mr.  EYRE'S  OPINION; 

THIS  is  a  very  new  and  a  mod  extraordinary  ca{e% 
1  have  taken  all  the  time  that  could  be  allowed  me  to 
diink  of  it.  My  opinion  upon  die  merits  of  this  caie^ 
as  they  appear  in  the  bill  and  anfwer,  is.  That  the  title  fet 
up  by  the  plaintiff  is  fuch  as  neither  die  court  of  chan- 
cery, if  it  had  jurifdi^on,  nor  any  other  court  of  civil 
judicature  upon  the  face  of  the  earth)  can  admit  of.  The 
cdnftitution  of  the  Mogul  empire  mlift  decide  upon  the 
plaintiff's  claim^  as  ftated  by  the  biH^  wherever  it  can  be 
difputed ;  and  that  conftitution  allows  not  of  alienation  of 
the  imperial  rents  by  a  fubah  for  any  purpofe  whatfoever. 
As  the  caufe  now  ftands,  I  apprehend  that  die  bill  muft 
be  difiniffed  for  want  of  a  tide  in  the  plaintiff,  and  for 
want  of  jurifdi£tion  in  the  court. 

I  AM  inclined  to  think  that  die  plaintiff's  txwt  title  is 
tile  Airord;  but  diis  he  could  not  reft  upon,  becaufe  die 
benefit  of  it  in  that  cafe  muft  go,  according  to  the  law  6[ 
mtions,  to  thofe  whofe  fword  it  was. 

If,  according  to  die  conftitution  and  municipal  laws  of 
Ac  Mogul  empire,  a  fubah's  grant  was  valid  againft  both 
him  and  the  Mogul,  it  would  remain  a  queftion  between 
Ae  plaintiff  and  die  Company,  Who  Ihould  have  die  benefit 
of  it;  and  I  am  of  opinion  that* die  court  of  chancery 
wcNiU  not  hefitate  to  pronounce,  that  a  fefvant,  having 
tiic  caif  of  the  Company's  afiairs  in  Bengal,  and  armed 

S  a  widi 
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with  their  power,  acquiring  by  means  of  that  power  thi 
grant  of  a  lordfhip  of  lands  held  by  the  Company,  and  o 
a  large  revenue  ifluing  out  of  thefc  lands,  acquired  it  fo 
the  Company,  and  not  for  himfelf.  The  Company  wcr 
in  a  ftatc  of  vaflalage  to  the  Mogul,  in  refpeft  of  the  tcr 
ritory  which  the  plaintiff  had  procured  for  them,  an 
which  it  may  be  remarked  the  fubah  has  power  to  grant 
though  he  has  no  power  to  grant  the  imperial  rents.  If  i 
was  practicable  to  relieve  them  from  it,  it  was  the  plain 
tiff's  duty  to  procure  them  that  relief.  If  the  grant  i 
confidcrcd  as  a  trufl  for  the  Company,  they  are  relieved 
if  not,  they  only  change  their  matter,  and  become  valla: 
to  their  own  fervant.  The  court  of  chancery  would  nc 
endure  that  a  fervant  fhould  thus  take  care  of  himfelf 
the  expcnce  of  the  Company. 

The  pretended  attornment  fct  up  by  the  WIl  mafe 
againft  the  plaintiff;  he  viras  himfelf  prefident  when  ^ 
rents  were  apportioned  and  the  payments  regulated  T"j 
payments  made  to  his  agents  after  he  left  India,  will  weig< 
very  little  in  fuch  a  cafe.  The  time  the  Company  took  u 
deliberate  upon  this  great  quedion,  the  difhuice  and  diffi- 
culty  of  conmiunication  confidered,  was  not  unreafonable; 
and  the  not  flopping  the  payments  till  they  had  well  con- 
fidered the  matter,  certainly  does  not  make  againft  du 
Company. 

It  does  not  appear  by  the  anfwer,  but  I  take  it  to  b< 
clear,  tliat  die  Company's  charter  excludes  all  perfons  iron 
acquiring  property,  ice.  in  India,  without  dieir  conlent 
this  will  have  great  weight  in  the  argument,  and  ihoult 
be  made  a  piiart  of  the  cafe. 

JAMES  EYRE 

'  MlJdU^Ttmpk^  Ma;^  I,  1764, 
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I  AM  of  opinion  that  the  locality  of  the  fubjed  in  dlf- 
ptti  which  is  territorial  dominion,  and  magiftraticai 
nnk  in  die  empire  of  Hindoftan,  is  a  dire£l  and  everlaft* 
iag  bar  to  the  juri(3i£lion  of  the  Englifli  chancery;  not 
■erdy  becaufe  the  fubjed  lies  out  of  the  reach  of  their 
jna&j  but  becaufe  it  lies  within  the  full  and  abfolute  ju- 
tilSiEdoa  of  another  imperial  crown. 

That  mere  and  Angle  circumftance,  <c  that  the  land 
lies  out  of  proccfc,'*  raifcs  in  my  mind  no  fort  of  objeftion 
to  the  proceedii^  of  the  court ;  becaufe,  while  the  de- 
fendant refides  widiiji  the  realm  of  England,  and  fo  within 
ztach  of  its  procefs,  he  may  be  compelled  by  that  court 
to  difehaige  his  confcience  in  refped  to  every  kind  of 
Cootraft  in  which  he  has  bound  it.     The  only  ferious  dif- 
ficulty wkich  I  have  feen  oppofed  to  this  extenfive  claim 
of  jurifilifiion,  has  been  fuch  as  fprung  from  die  nature  of 
Ac  fubjeft  in  queftion,  and  from  a  fuggeftion  that  it  was 
kxind  by  different  laws  and  rules  of  juftice  from  thofc 
pradiied  in  England,  and  which  the  chancellor  could  nei* 
ther  tsdcc  notice  of  here,  nor  controul  there.     To  avoid 
this  objeAion,  in  the  cafe  of  Ireland,  the  court  argued 
that  it  was  a  conquered  countr}',  a  member  of  and  fub- 
jefi  to  die  government  of  England;  that  appeals  lay. from 
thence  hither,  and  fo  notice  might  be  taken  here  of  their 
la^w.    Nay,  in  other  conquered  provinces,  and  even  in 
i^^calms  defended  to  his   majefty  by  relation  of  bidod, 
^^  may  mth  fome  tolerable  countenance  be  infifted,  that 
^  keeper  of  the  royal  confcience  may  find  real  rights, 
^ough  not  by  direft  procefs,  yet  by  compulfion,  upon 
^(^  peifons  of  his  fubjeAs  found  within   this  realm  of 
'^•'Jgland. 

Beyond  this,  perhaps,  it  is  eafy  to  put  cafes  of  perfonal 
^^>ntra^,  iti  vrfich  die  court  would  receive  evidence  of 
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tiie  laws  and  cufloms  of  a  countr)'  quite  foreign  and  in-s 
dq)endant,  in  order  to  explain  the  terms  and  fbr^e  of  fucU 
a  contra(ft ;  becaufe  fuch  contradb  are  in  a  peculiar  and 
very  proper  fenfe  *(kid  to  follow  on  the  perfoni  and  the 
execution  of  them  muft  move  and  be  obtained  from  the 
pcrfon. 

But  if  the  contraft  were  concerning  a  real  (ubjeBti 
always  extant  in  a  foreign  independant  country,  always  ia 
the  aiShial  difpoHtion  of  dieir  jufticet  I  fliouU  think  die 
Engliih  court  of  chancery  ought  not  to  interpofe  in  it, 
Firft,  in  refped  of  the  relative  inability  and  incompetence 
of  the  court,  it  is  extremely  difficult  for  the  greateft 
fcholar,  merely  by  reading,  to  have  that  eiq>ertne(s  in  the 
laws  of  a  foreign  country,  which  every  citizen  hath  in  his 
own.     The  greatnefs  of  dijs  difficulty  is  exceedingly  ma- 
nifeft  in  the  wor)cs  of  the  ipoft  eminent  fcholars  in  other 
parts  of  Eurqpe  who  have  taipen  occafion  to  treat  of  oux 
laws  and  cuftoms ;   and  yet  they  are  writtei)  and  ftand 
much  commente4  upon  in  books.    Here  the  chancellor  is 
fuppofed  able  to  make  himfelf  a  complete  ju^lge  of  an 
unwritten  law,  merely  by  hearing  evidence  concerning  it 
in  the  courfe  of  one  caufe.     Secondly,  in  re§>e^  of  the 
;ibfolute  inability  and  direft  incompetence  of  the  cour^  ^ 
the  fubic6t  itlclt  remaining  in  the  difpoCtion  of  a  trir--» 
bunal  over  which  he  has  no  fort  of  controul,  may  be  dif-=^ 
pofed  one  way  there,  while  he  is  compelling  the  party  t^>  j 
difpofe  it  another  way  here,  and  all  th^  inconvenienc  z=: 
would  refult  of  clalhing  jurilcliclions. 

Now  fupppfuig  that  according  to  the  conftitution  fup= 
gefted  tor  Hindoftan  by  lord  Clive,  contrary  to  eve     a- 
hiftory,  the  nabob  of  each  province  ha4  in  him  imper  ^5^ 
and  fovereign  power  and  hereditary  eftal)li(l|n)ent  there  iij^ 
notwitbftanding  the  emperor's  treafqry,  roiirts  of  juftLcr^ 
Duannce  judges,  and  other  minifters,  have  their  officc|i 
there  ^  and  fuppofmg  the  zemindars  poflefled  their  lands  Ijr 
rulef  of  a  kiiow^  law,  and  in  jserfed  fiscufity^  notwit^ 
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ftanding  the  nabobs  and  Oinrahs  have  power,  as  the  bill 
infifts,  of  taxing  their  zemindars  as  they  pleafe;  and  fup- 
pofing  die  feveral  inftruments,  and  the  whole  deduftion 
of  the  plaintiiF's  title  to  be  made  out  in  a  more  unexcep- 
tionable manner  than  it  is  alledged  ^  I  am  ftill  (with  great 
refervation  of  deference  to  better  judgments)  of  opinion, 
thsLt  the  court  of  chancery  here  cannot  ftrip  a  rent  of  diat 
v>elation  ^iriiich  in  point  of  title  it  bears  to  the  land,  fo  &r 
^u  to  decree  upon  it,  any  more  than  an  action  could  be 
xnaintained  here  for  the  ufe  and.  occupation  of  lands  in  ' 

J'lance.   I  think  it  would  be  unequal,  if  the  plaintiff  were 
jput  to  fue  in  the  mayor's  court  of  Calcutta,  and  the 
^ourt  it&lf  feems  to  be  as  incompetent  as  any  court  here; 
^md  for  the  fiune  reafons  both  parties  are,  with  refpe(9  to 
the  matter  in  queftion,  fubje<5b  of  the  Great  Mogul,  and 
his  court  will  decide  between  them  with  as  much  indif- 
ference  as.  between  any  other  fubjedb.     The  cazy  of 
-'DeUt  (bems  to  be  the  only  competent  judge  on  earth 
^of  tlus  quel^iop,  unlefs  die  relation  it  bears  to  the  em- 
peror's tr^ury  maizes  it  fitter  for  the  chief  duan  to 

decider 

But  in  the  foundation  of  lord  Cllve's  claim,  taken 
upon  the  bill  and  anfwer,  it  is  very  difficult  to  difcern  any 
traces  of  title  which  a  court,  proceeding  in  the  mofl  un- 
technical  way,  upon  the  firft  and  moft  open  principles  of 
juftice,  could  find  to  take  notice  oft 

He  gives  himfelf  general  colour,  and  in  an  indefinite 
manner  feems  to  put  his  capacity  of  receiving  a  jagbire 
upon  his  title  to  nobility  in  Hindoftan*  The  defendants 
dofe  widi  bis  lordfhip  there,  and  infift  more  exprefsly 
than  he  had  done  before,  that  fuch  nobility  is  the  onljr 
capacity  for  tiiat  purpofe :  his  own  lettem  and  cpnduft 
afford  ftrong  ground  to  fufpeft,  tiiat  at  the  d^ite  of  the 
pretended  funnud  he  was  not  an  emir  or  omrah, 

The  bill  alledges,  that  a  jaghire  is  the  necefTary  con- 
fcquence  of  a  munfub,  which  the  plaintiff  infifls  is  a  kind 
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ef  ^Ttrairrant  to  the  nabob,  audiofizing  and  requiring  him  to 
grant  a  funnud  and  perwannah  for  the  jaghire;  and  yet 
others  whoie  munfubs  are  lefs  exceptionable,^  have  expe- 
rienced  no  fuch  confequences ;  and  the  form  of  his  inter* 
ceffion  with  the  court  of  Muxadavad,  proves  that  was  not 
his  intention  then.  Befides  v(4iich,  other  allegations  in 
the  bill,  every  article  of  his  own  condud,  and  every  his- 
tory of  the  country  prove,  that  the  crown  rents  are  ftill 
in  the  Great  Mogul,  coUedisd  by  his  vakeels,  affifted  bj 
die  force  of  the  nabob,  and  exacted  by  his  fi>rce}  there- 
fore they  mud  flow  from  him  only,  and  there  is  nothing 

throughout  the  \^le  bill  to  fupport  fo  extraordinary  an 
implication  as  is  now  contended  for. 

But  to  fave  all  difficulties  of  this  kmd,  die  bin  alledges 
that  the  nabobs  have  lately  ufurped  dirou^hout  the  pro- 
vinces of  Bengal,  Bahar,  and  Orixa,  and  are  now  in  the 
pofleinon  of  the  Calia  lands,  aild  confequetiUyha<^  ihfefeft 
fufficient  therein  to  make  them  jaghirs ;  but  it  dodi  not 
infift,  that  there  hath  been  any  formal  or  vdtnowkdged 
^change  in  the  conftitution  of  the  empire,  •  On  the  edit- 
trary,  it  ftates  the  form  of  the  Mogul  authority  to  be  ftill 
fubfifting,  and  only  waiting  till  fuperior  force  Hiay  either 
confirm  the  Great  Mogul  in  the  abfolutc  poflfeffion  of  his 
rights,  or  totally  deprive  him  of  them. 

Whether  this  ufurpation  be  ftill  fluAuating  upon  the 
unfettlcd  condition  of  this  barbarous  country,  or  whedier 
the  old  conftitution  of  the  empire  be  ftill  fubfifting,  and 
not  without  vigour,  as  the  anfwer  infifts,  and  the  plain* 
tiff's  letters  feemto  evince,  the  ground  of  this  claim  fu] 
.  pofes  a  legal  tranfmutation  of  poflefTion,  and  a  court  0  ^« 
juftice  can  take  notice  only  of  what  the  laws  of  the  coun-  ^ 
try,  allcdged  and  proved,  demand ;  by  which  it  feems 
mittcdon  all  hands,  the  plaintiff  has  no  claim  ;  becade  ' 
feems  admitted,  that  the  Calfa  lands  were  in  the  Grcr 
Mogul,  and  it  is  not  alledgcd  in  what  manner  they  a^ 
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taken  out  of  him,  neither  is  die  prefent  title  in  any  manner 
derired  from  him. 

The  anfwer  infifts,  that  it  ceafed  with  the  life  of  Meor 
Jafficr.  I  confefs  freely  I  do  not  underftand  that  I  can- 
not diicem  in  any  part  of  the  cafe,  as  dated  to  me,  a 
ground  of  title  which  can  give  a  juft  commencement  to 
^an  eftate  determinable  with  the  life  of  the  nabob.  And 
if  it  be  confidered,  as  I  Aink  it,  mere  ufurpation  by  the 
haud  of  force,  participated  with  his  auxiliary,  it  will  &U 
under  the  fame  confideration  as  the  reft  of  the  plundering; 
and  fraud  committed  by  the  Europeans  there :  this  makes 
Mn  hiflory  not  very^fit  or  decent  to  be  difculTed  by  a  coiut 
of  juitice  in  a  civilized  country. 

The  anfwer  likewife  infifts,  that  an  Englifh  fubje^ 

and  a  favant  of  die  Eaft  India  Company,  could  not  accept 

fuch  a  grant.    Now,  fuppofing  the  government  of  Hin- 

-doftan  a  regular  conftitution  of  vigorous  and  efFedhial 

•operation  diroughout  all  the  members  of  that  great  env« 

,pire,  diet  Company  are  fubje£ts  of  die  Great  Mogul,  and 

owe  him  local  allegiance ;  and  lord  Clive,  by  accepting 

•nobility  and  magiftracy,  only  undertakes  to  execute  thofe 

hws  which  he  and  the  reft  of  the  Company  were  before 

boond  to  obfervc.     This,  and  the  objedlion  mentioned 

immediately  before,  feem  to  fpring  from  a  recolledion  that 

.infill  this  great  country  is  a  fcene  of  utter  confufion, 

^oite  v<>id  of  Order  and  law;  which  brings  the  whole  to 

that  which  I  take  to  be  the  true  qucftion ;  a  queftion  upon 

the  rights  of  war,  as  war  is  praftifcd  among  lavages,  a 

iquabble  about  plunder. 

Hitherto  I  have  forced  myfcif  to  confider  this  cafe 
upon  thefe  feint  lines  of  juftice,  which  are  fuggcfted  by 
Ac  bill,  and  have  received  fo  much  countenance  from  die 
aniwer,  as  to  be  contefted  and  debated,  They  are  indeed 
Cuggefted  by  the  bill,  but  very  poorly  fupported;  the  real 
confufion  of  the  country  is  too  vifible  throughout.  How- 
ever, giving  all  the  circumftances  infifted  upon  the  fulleft 

weight 


ejf  Ol>INI0KS   ON  tORD  CJLIVE's   JAGHIRK. 

freight  which  imagination  can  give  them,  I  am  fttU  of 
opinion  that  the  claim  made  by  lord  Clive  hath  no  foundar 
tion  in  any  idea  of  judice;  and  that,  if  it  had,  no  court 
of  this  country  can  decide  upon  it. 

But  the  queftion  feems  ftill  further  out  of  the  reach  of 
our  laws,  and  the  rules  of  private  juftice; 

The  fubjeib  of  the  prefent  difpute  are,  a  title  to  no- 
bility, territorial  dominion,  and  a  ftipendiary  revenue^  in 
m  coimtry  where  there  are  no  traces  of  a  municipal  law,  or 
general  juftice;  or  at  leait  where  thofe  principles  have  no 
^mSdczl  or  efFedlive  vigour.  Power  and  property  are  die 
-temporary  creatures  of  fuperior  force;  liberty  and  fccurity 
of  poileflion  are  quite  unknown  among  any  but  the  Gci>- 
Coo$ ;  and  d>e  protection  afforded  them  is  but  a  ftrain  of 
barbarous  pdicy  in  ufe  among  the  Moors,  in  order  to 
make  the  country  worth  ufurping. 

The  Moors  have  at  this  time  not  even  die  right  of  con- 
queft  over  Hindoftan,  as  that  the  mqft  barbarous  of  rights 
is  underllood  in  Europe.    Many  great  trafis  comprifing 
confiderable  rajahfhips  are  ftill  totally  injepepdant^  tfyc- 
cially  towards  the  north,  and  among  the  mouot9in8,  parti- 
cularly thofe  on  the  eaftern  fide;  and  many  othi^r  great  nir- 
jahs  have  no  mark  of  dependance  except  a  tribute,  wiiicfa 
they  pay  or  withhold,  as  the  armies  of  the  empire  are  near 
or  removed,  difengaged  or  ecnbroiled.Tdth  jnteftine  feuds* 
In  other  parts  by  force,  in  others  by  fraud,  the    rajahi^_ 
and  polygar  families  arc  dellroyed ;  and  the  aemindirs 
tUcir  immediate  tributaries.     This  hath  happened  chiefly 
In  the  moft  open,  Ibftcft,  and  confequendy  the  rich< 
countries.     In  feme  few  of  the  laft  countries,  die  anci< 
tributes  only  continue  to  be  paid ;  but  m  moft  the  zemii 
dars  fufter  rapacious  and  arbitrary  exafiions.    'In  all, 
ftipendiary  paymeHts  forced  by  the  Moors,  bear  no 
portion  btit  to  the  power  ^nd  opportunity  of  opprelBi 
The  more  warlike  nations  of  th-  Indians  d^  with         tic 
floors  in  th?  ixaic  manneff 
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Ths  Marattas  in  the  nordi  and  in  die  eaft  of  Hindoftaii 
demand  from  the  whole  empi^ei    and  exaft  from  fucli 
inembers  of  it  as  Aey  Qin  h^rra^  a  tribute  which- they 
call  a  chout.    The  Moors,  for  wai>t  of  a  fettled  and  quiet 
cftabli(hment|  do  not  encreafe  by  propagation  in  a  climate 
of  all  odiers  die  moft  adapted  to  it,  but  are  continually 
wearing  out  by  dieir  exccffive  and  debauched  luxury; 
and  by  war^  and  by  iilteftine  treachery,  they  are  as  con-? 
tinualjy  fuppiied    by  the   neighbouring  Tartars  of  all 
denominations.     The  Mogul,  dieir  aoknpwledged  em-^ 
peror,  fends  vaft  armips  of  d^em,   all  meroenaries,  bt 
and  wide,  under  his  nabobs,  foubahs,  and  officers,    tti 
texaft  tribute,  and  to  ruleiatfaei^  b;irbaFOus  rude  lafhioii 
diis  not  half-conquered  country  among  tfaemfelyes.   There 
is  neither  civil  order  nor  military  difcipline,   and  con^ 
iequently  no  common  politica}   otvjed.     Every  indivi* 
dual  is  occupied  upon  the  fouleft  purpofes,  thinly  co« 
vered  widi  rude  and  inartificial  diffimulation.     A  weak 
viceroy  is  (bon  difplaced  by  intrigue,  and  ftrangled;  an 
able  oi^  ftruggles  to  (bake  off  the  Mogul,    If  the  Mogul 
be  weak,  indolent,  or  ablbrbed  in' vice^  the  viceroy  Is  m- 
dq>endant :  a  reverfe  of  thefe  chandlers  reftores  the  vi- 
gour of  the  empire  for  a  time,  and  the  tributes  go  to 
belhi  again.    Towards  ftraiigers  they  are  neither  boum| 
\>j  humanity,  general  jufticc,   or  the  feidi  of  treaties; 
They  have  no  compilement  of  law  but  the  koran  j  which 
is  too  loofe,  general,  and  'defultory,  to  deferve  the  name 
of  a  political  inftitution :  eyeii  that  is  corrupted,  and  th^ 
inan-of  power  conftrues  it  as  ht  pleafes, 

The  Europeans  began  their  trade  there  in  factories ;  the 
beft,  becaufe  the  cheapeft  way  of  trade^  if  it  could  have 
^>ecn  fcciu^.  How  infecure  thefe  were  in  a  country  of 
po  public  moral  or  bith^  the  hiftory  tc^d  by  the  bi^ 
pvinces.  Their  defence  made  an  ei^penfive  force  necelV 
(ary.  In  a  war  amongft  the  nations  of  Europe,  even  that 
prpvcd  tpQ  little  I  and  the  prodigious  f9rce  now  employed 
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in  the  xtccttEnry  defence  of  the  trade  of  Hindoftan,  could 
sot  be.fupported  by  tbe proceeds  of  that  trade  to  die  Com- 
pMij.  Force,  the  bill  informs,  procured  them  a  great 
extent  of  territorial  dominions ,  procured  fi-om  die  Moors 
lerritorisJ  dominion  over  the  native  Gentoos.  This,  it  is 
well  known,  they  hold  not  under  the  religion  of  public 
filth,  but  under  the  countenance  of  the  (ame  force  vfaicb. 
procured  it.       . 

UppN  this  bottom  they  traffic  along  bodi  coafts  of  Hiti- 
doftan,  and  a  great  way  into  the  cotintry,  with  many  iqi- 
fOjimkies  from  tolls  and  other -impofitions.  Their  jiaccy 
^ich  is  of  the  laft  confequence  to  trade,  die  only  real 
latereft  of  the  Company,  they  hold  oftenfibly  and  avow* 
fdly  on  the  terms  of  paying  diis' tribute  to  the  Great 
Mogul,  which  lord  Clive  now  claims.  Suppofe  die  Mor 
gpl  or  his  vizier,  fhould  come  down  with  a  royal  army  to 
jckim  bis  tribute,  will  the  contents  of  this  flimly  bill  in 
die  Englifh  chancery,  be  an  anfwer  to  thofe  merdlefs  plun* 
fderers,  who  ar6  known  to  govern  themielvesby  no  law  hu- 
inan  or  divine  ?  And  if  they  muft  be  anfwered  by  force, 
.what  obligation  binds  the  Company  to  wage  war  for  lord 
Clive's  jaghire  ?  If  the  Company  could  have  been  made 
f(^cure  otherwife,  lord  Clive  ought  not  to  have  bound 
,them  to  fuch  a  ftipubtion;  if  they  could  not,  how  dues 
.be  propofe  to  infure  them  i 

But  confider  this  in  a  larger  way. 
.  Consider  the  Company  as  placed  on  a  finall  (pot  of 
ground,  among  a  people  with  whom  they  are  not  con^ 
nefted  in  political  fociety;  among  a  people  fo  lavage, 
that  they  cannot  be  leagued  with  them  in  any  certain 
place  under  the  law  of  nations,  their  only  real  relation 
.being  that  of  fear,  force,  and  reciprocal  intereft;  in  how 
jnany  difFcrcnt  ways  is  this  conne<ftion,  of  which  the  IH- 
pend  is  but  one  among  majiy  articles,  liable  to  be  broken  ? 
"  Suppose  the  Mogul  or  nabob,  or  fome  independant 
jajah,  lawlefs  ravagcrs,  (hould  fee  thcfe  hmds,  as  cultii'ated 

under 
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under  European?,  in  objeft  ^ their  avarice; — fuppdfc  dt^ 
fame  men,  arbitrary  princes,  fhould  think  to  reduce  the 
Englifli  to  the  condition  of  their  Mocrifh  fubjefts— terms 
impoHible  for  free  men— a  war  enfues:  will  the  chancellor 
by  his  order,  of  permanent  efFeft  in  this  fettled  peaceful 
Krountry,  compel  the  Company  to  go  on  paying  a  tribute 
o  lord  Clive,  which  die  law  of  nations  (the  only  law  by 
rhlch  it  may  be  claimed)  will  not  compel  them  to  pay  to 
is  pretended  fovereign  ?  In  how  many  different  waj-s  j$ 
BTuch  a  connection  liable  to  be  varied  and  modiRed  by  ac- 
cidental events  which  have  no  relation  to  the  original 
"^Kreaty  ?    Shall  the  Company  he  tied  down  to  a  certain  in- 
^nfariablc  tribute,  inftead  of  being  left  at  large  to  profit  of 
events  as  diey  arife,  and  deal  to  the  utmoft  advantage  with 
their  capricious  enemies  ? 

In  fiiort,  the  terms  of  fuch  an  incercourfc  as  this^  while 
it  continues,  depend  upon  force  for  their  continuance^ 
and  the  quefttons  upon  which  it  breaks  muft  be  decide 
by  the  iword.  The  fubjedt  matters  of  this  kind  of  con- 
vention between  independant  nations,  can  be  fubmitted  to 
I20  tribunal  but  that  which  decides  the  events  of  war,  and 
decrees  viftory. 

From  ^^^t  I  have  already  (aid  it  follows,  by  ncccflary 

coniequence,  that,  in  my  opinion,  the  direClors  are  not 

<^y  juftificd,  but,  according  to  my  ideas  of  the  nature  of 

^ruft,  they  were  bound  in  duty  to  withhold  the  payment 

^f  diis  tribute  to  lord  Clive.     It  follows  alfo,  that  lord 

dive  is  their  debtor  for  io  much  of  it  as  he  hath  already 

X'cccived,  as  being  received  quite  without  ccnfidcration, 

^nd  under  a  mciftake.    Some  circumftances  go  lar  to  evince 

tiiat  the  miftake  refled  principally  vtrith  lord  Clivc,  who 

^^iras  their  prefident  at  Calcutta,  and  not  only  apportioned 

^e  revenues  between  the  nabob  and  mr.  Clive,  but  paid 

^em  as  prefident  of  Calcutta  to  mr.  Clive  in  his  private 

capacity.     Then  the   miftake  devolved  to  lord  Clive*s 

^ent,  mr.  Vanfittart,  who  likewife  fucceeded  him  in  the 

I  . .. » '  Com- 


Company's  fenrice)  here  it  hath  neither  been  adopted  nc^ 
rejedted,  but  hath  been  preferved  in  pure  deliberation  and 
perfect  fufpence.  However,  fuppofing  it,  as  I  do,  to  have 
been  a  mere  miftake,  if  it  had  been  adopted  here,  tke  de- 
fendant could  not  ferve  himfelf  of  it  to  retain  the  money 
{6  paid  i  and  I  think  the  Company  fhould  file  a  crofi  bill 
for  that  money  immediately,  and  take  the  earlieft  oppor* 
tunity  of  learning  from  lord  Clive,  on  his  oath,  what  are 
the  true  ftate  of  the  fa£b,  as  he  means  to  rely  upon  thenu 
They  (hould  likewife  ufe  the  moft  fpeedy  diligence  in 
Hindoftan,  not  only  to  fijc  by  evidence  the  ifaite  of  the 
public  ads  at  Dellii  and  Muxadavad,  as  they  are,  and 
have  been  for  thefe  four  years  laft  pad :  but  they  Ihould 
prevent,  if  pof&ble,  any  new  inftrument  from  beixlg  in-* 
iroduced  there  ^  for  though  the  manners  of  nobility  in  this 
country  are  exceedingly  pure,  and  abhorrent  of  all  uncan-* 
did  pra£lices,  all  the  Moors,  who  muft  be  his  lonUhip'a 
dgents,  know  no  objedl  but  their  intereft,  and  no  rule  of 
tondudl  but  deceit, 

E*  THURLOW^ 

Figiree^courty  Inner'-Temple^ 
Monday  J  December  1763. 
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No.  IX. 

sir  MATTHEW  HALE's  PREFACE  to  ROLLE^jj 
ABRIDGMENT,  publljhed  1668. 

[DlreHed  to  the  Young  Students  of  the  Common  Z^wf  *.] 

THIS  enfuing  book  is  a  coUe^on  of  divers  cafes, 
opinions  and  rdblutions  of  the  common  law,  di- 
gefted  under  alphabetical  titles,  and  thofc  titles  fubdivided 
into  head9  and  paragraphs.  The  author  of  this  book  in« 
tended  it  only  for  his  own  private  ufe ;  and  the  publifh- 
ing  of  it  was  intended  principally  for  the  benefit  of  the 
fiudcnts  of  die  common  law,  though  it  may  be  aifo  ufcful 
for  the  profeflbrs  and  pradlicers  thereof.  By  way  of  pre- 
£u:e  oe  introduction,  fome  obfcrvations  {hall  be  delivered 
touching  thefe  particulars  following,  viz.  i.  Touching 
the  colledor  or  author  of  this  book.  2.  Touching  the, 
fiibjed  matter  of  it.  3.  Touching  the  method  of  it. 
4^  l^ouching  the  ufe  of  it.  5.  Touching  fome  cautions 
to  be  obferved  concerning  it. 

I.  Touching  the  coUeftor  or  author  of  this  book,  the 
printer  (I  fuppofe)  in  the  title-page  of  it  hath  affixed  his 
name,  and  that  may  very  well  difcharge  me  of  writing 
much  more  touching  his  learning,  worth  and  abilities, 

*  This  Preface  partakes  in  a  confiderable  degree  of  the  reputation  and 
authority  of  the  learned  Author^s  writings  on  our  law  (fcveral  of  which  ic 
may  here  be  obferved  ilill  remain  unpubKfhed),  and  contains,  befides  an 
Kcoum  of  the  work  to  which  it  was  originally  prefixed,  a  very  cxceilerx 
ootUoe  and  geoeral  hillory  of  ttie  feveral  branches  of  our  law,  and  direc«. 
tioos  to  the  ftudent,  pointing  out  a  courfe  of  lludy  in  that  fcience  highlyv 
defcnriag  the  attention  of  thofc  who  are  entering  on  the  proftflion,  and 
l&Ay  be  read  with  equal  advantage  by  others  who  have  made  more  confide- 
Kibie  advancci  in  it,  as  an  afliftance  in  amngicg  ibeir  ideas  and  material* 
«f  kgal  knowiedge.    Viiumth  P-  3o. 
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\rhich  have  furvived  him,  and  arc  yet  frdRi  in  the  memory 
of  very  many  that  knew  him ;  yet,  for  the  faice  of  pofte- 
rity,  I  fhall  write  fome  obfervables  concerning  him)  but 
fuch  only  as  relate  to  his  profei&on>  bccaufe  that  fcems 
moft  projKir  upon  this  occafion. 

He  was  a  man  of  very  great  natural  abilities ;  of  a  ready 
and  clear  underftanding)  itrong  memory,  found  deliberate 
and  fteady  judgement ;  of  a  fixed  attention  of  mind  to  all 
bufmcfe  that  came  before  Win;  of  great  freedom  firom  ptf- 
fions  and  perturbations  i  of  great  temperance  and  modera- 
tion ;  of  a  ftrong  and  healthy  conftitution  of  body,  which 
rendered  him  fit  for  ftudy  and  bufinefs,  and  inde&tigable 
in  it. 

He  fpenthis  time  under  ^e  bar  and  for  (bme  years 
after  in  diligent  ftudy  of  the  common  law,  n^Ie^ng  no 
opportunity  to  improve  his  knowledge  therein;  and  he 
had  this  happinefs  in  relation  thereunto,  that  fiom  his  ftrtt 
admiiHon'  to  the  fociety  of  the  Inner  Temfde^  which  was 
ftft  Feb.  6.  yac^  and  till  his  call  to  be  a  Icrgeant,  he  had 
contemporaries  of  the  fame  fociety  of  great  partB,  letmin^^ 
and  eminence;   as  namely,  fir  Edward  Littleton,  after* 
wards  chief  juftice  of  the  common-pleas,  and  lord  keeper 
of  ^e  great  feal  of  England ;  fir  Edward  Herbert,  after- 
wards attorney  general ;  fir  ITiomas  Gardyner,  afterwards 
recorder  of  London;  and  that  treafury  of  all  kind  of  learn- 
ing, mr.  John  Selden :  with  theie  he  kept  a  long,  con- 
ftant,  and  familiar  convcrfc  and  acquaintance,  and  thereby 
greatly  improved  both  his  own  learning  and  dieirs,  efpe- 
cially  in*  Ae  common  law,  which  he  principally  intended  ; 
for  it  was  the  conftant  and  almoft  daily  courfe  for  many 
years  together  of  thefc  great  traders  in  learning,  to  bring 
in  their  fcveral  acqucfts  tlierein  as  it  were  into  a  common 
Kock  by  mutual  communication,  whereby  each  of  them 
became  in  a  great  meafurc  the  participant  and  common 
poficITor  of  the  other's  learning  and  knowledge. 

Hx 
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He  did  not  tiitdertake  Ae  pradice  of  the  law  till  he 
Was  fufficiently  fitted  for  it,  and  then  he  fixed  himfelf  untd 
one  court,  itamely^  the  king's  behcH^  Where  t^aS  tlie 
greateft  variety  of  bufinefs :  by  this  mean^  he  grew  m^er 
of  the  experience  bf  that  coutt)  ivhereby  his  clients  were 
never  difappointed  for  want  6f  his  experience  br  attehd- 
•nee.  He  argued  freqaend^  and  p^rtinendy ;  his  argn- 
ments  were  fitted  to  prove  and  evince,  not  fbr  oftentation; 
plain,  yet  learned  s  fliort  (if  the  nature  <3f  the  biifihefe  per- 
njicted),  yet  per^cuous ;  his  Words  few,  but  figntficant 
md  weigiity :  bis  ikiil,  judgoftent,  knd  advice  hi  points  6f  x 
Jbw  and  pleading;  was  found  and  excell^it; 

Although  when  he  was  at  the  bar  he  e*tre'cdcd  moft 
odiersj  yet  when  he  came  to  die  cxercife  t)f  judicatitre^ 
his  partS)  learnings  prudence  dexterity  and  judgement^ 
Were  more  con^cuoos.  He  ivas  a  patient,  attentive,  and  ' 
'  obienriog  hearer,  and  was  content  to  bear  with  feme  im- 
pertiiieBcies  raidier  dian  lofe  any  thing  that  might  difcover 
fbc  tntdi  or  jitftice  of  any  caufe.  He  was  a  flri£t  fdurcher 
^ind  examiner  of  buitneiles,  and  a  wife  difcemer  of  the 
'^ei^  and  ftreis  of  thstriy  wherein  it  lay,  and  whkt  wa^ 
ixiacerial  to  it.  He  ever  carried  on  as  well  hb  fearch  and 
examination  aS  his  directions  and  decifions  with  admira-' 
ble  fteadtnefs,  evennefs,  and  ckarnefe:  ^cat  experience 
reiidered  bufmeft  eafy  and  familiar  unto  him^  h  that  kef 
gave  convenient  difpatch,  yet  without  precipitancy  .or 
£irpriie»  In  (hort,  he  was  a  perfbn  of  great  learning  and 
experience  in  the  common  law,  profound  juc^emcnt^  lin- 
gular prudence,  great  moderation,  juftice  Smd  integrity. 

I  HAYS  given  this  true  but  (hort  account  of  this  wort}^ 
.  Hian,  yet  I  fear  I  have  tfaefebj^tijured  his  book  by  raiibtg; 
in  the  reader  concerning  it  too  great  an  expeCbti^n  (the 
worft  enemy  to  the  juft  efteem  of  any  work).  Z  muft 
•therefore  deal  plainly  with  the  reader,  and  teH  him,  that 
diough  this  book  is  of  excellent  ufe  and  worth,  yet  ie 
comes  &r  ilxort  of  the  worth  and  abilities  fd  him  that  comi- 

Vol.  L  T  piled 
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piled  it,  and  therefore  is  an  imequal  monument  of  Bini^ 
And  to  excufe  that  difparity,  and  to  give  ibme  allay  to 
the  excefe  of  expe£bition  that  may  be  entertained  concerar 
ing  it,  I  (hall  fubjoin  thefe  confiderations :  i.  The  ma^ 
terials  of  this  treatife  were  not  fully  his  own,  but  in  a 
great  meafure  colleded  out  of  other  books  and  reports. 
2.  It  was  only  intended  for  his  own  private  ule,  and  never 
intended  for  public  view*  If  he  had  defigned  this  or  anj 
other  book  for  public  xxky  I  am  confident  it  would  have 
equalled  expeAation,  aod  had  needed  no  apology.  3.  Ic 
is  a  poftbumous  work^  which  never  underwent  the  laft 
hand  or  pencil  of  the  judicious  author  j  and  fuch  work^ 
though  when  puUifhed  may  advantage  others,  yet  diej 
rarely  come  out  to  the  due  advantage  of  the  audior* 

2.  Touching  the  fubjedl  matter  of  this  book,  I  (haB 
fey  fomething  in  general,  fomecbing  more  particiilar.  la 
general,  the  fubje^i  matter  of  this  book  confifts  of  diven 
opinions,  czksj  and  choice  rcfolutiohs  s^pliaiUe  unto,  and 
digefted  under  the  moft  confiderable  titles  of  the  common 
law.  It  were  fuperfluous  to  fpend  much  time  in  die  com^ 
mendations  of  the  common  law  of  England ;  it  carries  ki 
itfelf,  and  with  itfelf,  a  fufficient  commendation  of  itfidf f 
and  hath  had  the  fuffrage  of  the  whole  kingdom  in  aH  ages 
for  thcfe  many  hundred  of  years  i  for  accordii^  to  it  the 
public  judice  of  this  kingdom  hath  been  adminfftcnxi  in 
all  times  with  great  fuccefe  and  contentment ;  yet  fixne 
few  things  I  (hall  obfen-e  concerning  it. 

{ I.)  The  common  laws  of  England  are  not  the  prodoA 
of.  the  wHdom  of  fome  one  man,  or  fodcty  of  men,  10 
any- one  age;  but  of  the  wifdom,  counfel,  experience  and 
obfervatioh  of  many^ages  of  wife  and  obferving  men: 
whefe  the  fubjeft  of  any  law  is  fir^le,  the  prudence  of 
one  age  may  go  far  at  one  eflay  to  provide  a  fit  law ;  and 
'  yet,  even  in  the  wifeft  provifions  of  riiat  kind,  experienct 
(hews  us  that  new  and  unthougfat-of  emergencies  often 
happen,  that  nec^flarily  require  new  ii>pplcments>  abater 
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fhhiis,  or  explanations ;  but  the  body  of  laws  diat  concern 
die  common  jufUce  applicable  to  a  great  kingdom,  is  vaft 
and  comprehenfive,  confifts  of  infinite  particulars,  and 
muft  meet  with  various  emergencies^  and  therefore  re- 
quires much  time  and  miich  experience^  as  well  as  much 
wildom  and  prudence  fucceffively  to  dtfcover  defedts  and 
inconveniencies^  and  to  apply  apt  fupplements  and  remedies 
for  them:  and  (uch  a(re  the  common  laws  of  England; 
namely,  the  produ£tions  of  much  wifdom,  time  and  ex- 
perience. 

(2.)  The  common  lawsof  EngUnd  are  fettled  smd  known^ 
Every  entire  new  nuxiel  of  laws  labours  under  two  great       * 
£fficuldes  and  inconvenicncies,  viz.   Firft,  that  though 
^ey  feem  fpecious  in  the  theory,  yet  when  they  come  to 
be  put  in  praftice,  they  are  found  extremely  defedHve; 
either  too  ftnut  or  too  loofe,  or  too  n^iirrow  or  too  wide  9 
and  new  occurrences,  that  neither  were  or  well  could  be 
at  firft  in  profped,  difcover  themfelves,  that  either  disjoint 
or  difiirder  the  iabricj  and  therefore  fuch  new  models  con- 
tinually (land  in  need  of  many  fupplies,  and  abatements,  and 
alterations,  to  accommodate  Aem  to  common  uk  and  con- 
Yenience,  whereby  in  a  little  time  &e  original  is  either  wholly 
laid  afide,  or  in  a  great  meafure  loft  in  its  amendments,  and 
become  die  kaft  part  of  the  lawi     Again^  were  fuch  new 
entire  models  of  laws  never  fo  good,  yet  it  is  along  time  be- 
fore Ihey  come  to  be  well  known  or  underftood,  even  to  diofe 
whofe  bufinefs  it  muft  be  to  advife  or  judge  according  to 
Aem  ;  lb  diat  even  a  mere  imperfeft  body  of  laws  well 
known^  at  leaft  to  thofe  diat  are  td  advife  or  judge,  is  more 
of  ufe  and  convenience  to  die  good  of  fociety,  than  a  mcvd 
perfied  and  complete   body  of  laws  newly  (etded^  ahd 
dierefbi^  to  be  newly  learned 

(3.)  Tn£  conunon  laws  of  England  are  more  pardcular 
than  other  laws ;  and  diis,  though  it  renders  them  moco 
numerous,  left  mediodical,  and  takes  up  logger  tia^  'for 
!Cidr  ftudy,  yet  it  recompenled)  with  greater  advamages ; 
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mmety,  it  l^retents  irbitrarinefs  in  the  judge,  and  malef 
the  kivr  mere  Certain,  and  better  applicable  to  due  bufitiefs 
that  <:Mies  to  be  judged  by  it.  General  laws  are  indeed 
rery  comjjrehmfive,  foon  learned,  and  cafily  digefted  into 
fhe^od;  but  when  diey  come  to  particiihr  application^ 
they  are  of  little  fervice,  and  leave  a  great  latitude  to  par- 
liality,  intereft,  and  variety  of  a^rehenftcms,  to  mifiipply 
them ;  not  unlike  the  common  notions  in  thfe  moralift^ 
which  when  both  the  contefling  Grecian  captains  moft 
pcrfeflly  agree,  yet  from  them  each  deduced  conclufions 
in  the  particular  cafe  in  controverfy,  &iitable  to  their  ie- 
veral  defires  and  ends,  Aougli  extremely  ccmtradidory 
«ach  to  other.    It  hath  therefore  always  been  the  wif- 

» 

dom  and  happinefs  of  the  Englifh  gavernment,  not  to 
teft  in  generals,  but  to  prevent  arbitrarineft  and  uncer- 
tainty by  particular  laws  fitted  almoft  to  all  pbrticuhr 
occaiions. 

If  any  man  (hall  objeA,  that  if  there  be  that  excellency  -^ 
m  the  Engllfh  laws,  what  is  d)e  reafon  there  have  beeo^ 
many  changes  d^erein  in  (ucceffion  of  times  I  I  anfwer  b^ 
general,  diat  it  cannot  be  flippofed  diat  human  laws 
be  wholly  exempt  from  the  common  fiite  of  buituui 
which  mud  needs  be  fubje£t  to  particular  defeds  and  mu- 
tabilities; time  and  experience^  as  it  hath  given  it  the 
perfeflion  it  bath,  (b  it  muft  and  will  advance  and  im- 
:  prove  Its  But  more  particularly,  the  mutaQom  that  hare 
been  in  this  kind,  have  not  been  fo  much  in  the  hw  as 
fiia  the  fubjc£t  matter  of  it;  the  great  wifdomof  parlia- 
.  ments  hath  taken  oiF  or  abridged  many  of  the  titles  about 
which  it  was  conveHant:  u&ge  and  difuiage  have  anti- 
quated others  ^  and  the  various  accedes  and  alteradoos  in 
point  of  commerce  and  dealing,  have  rendered  fome  pro- 
ceedings th^t  were  antiemly  left  in  ufe  to  be  now  more 
ufeful,  and.  feme  that  were  antiently  ufeful  to  be  now  lA 
ufeful;  and  it  fhall  not  be  '.altogether  unpeitinent  to  give 
ibmc  inft^ces  herem  of  feveral  great  titles  m  die  hw, 
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ifhich,  upon  tbefe  occaflons,  are  at  this  day  la  a  great 
neafiire  antiquated ;  and  ibme  that  are  much  abridged, 
and  reduced  into  a  very  uairow  compais  and  ufe.     i.  Te- 
nures by  knight^fervice,  and  their  appendixes,  wardfhip, 
value  and  forfeiture  of  msMrriage  of  the  ward,  efcuage, 
relief,  aidf  pur.JUi  merier  ^  fairt  jiU  chevalier^  primir 
Jeijin^  livery^  officn  foji  morttm^  travcrfes  interpleder^  and 
monjhrans  of  right  in  rdation  thereunto ;  die  feveral  wxits 
of  right,  of  ward,  ravMhment  of  ward,  valore  maritagii^ 
duplici  vabre  maritagiij  and  fome  other  appendixes  of  this  * 
mture,  made  feveral  great  titles  in  die  law,  and  took  up  ~ 
much  of  the  buiineis  of  the  dd'and  latter  law  books;  a^* 
or  die  greateft  part  whereof  is  now  pared  oiF,  and  become 
unufeful  by  the  late  ad  for  alteration  of  tenures.     2.  Vil^ 
lenage,  and  the  feveral  appendixes  thereof,  viz,  infran« 
chifement^  writs  de  nativo  habendo^  and  liberiate  probands^ 
and  the  pleadings  and    tryals  relating  diereunto,  weitP 
great  dtles  in  the  old'  books,    but  now  antiquated  bjr 
time:   wc  have  rarely  heard  of  any  cafes  of  vlllenage 
fincc  Croudi's  cafe  vol  my- lord  Dyer.     3.  The  tides  of 
profefiSon,  deraignment^  and  the  feyeral  appendixes  re« 
Jath^  diereunto,  hikde  confidecaUe  titl^  in  the  old  Ydki» 
Books,  but  are  now  wholly  antiquated  by  the.  ftatutes  of 
2^.   31^   H.  8.  and  odier  ftatutes  puriuant  thereunto. 
4*  Hie  tide  of  dower,  and  its-  (everaH  kimfa^  was  a  large 
tide  at  the  common  law ;  and  though  that  tide  be  »^ 
^ivfacDy  abrogated^  pr  out  of  ufe,  yet  it  is^  grown  mudi 
narrower,  especially  in  reladon  to  great  eflates^  by-  die 
common  ufe  of  jointures^  purfuant  to  the  ftatut^of  17.  H,  & 
5.  The  tide  of  defcents,  to  take  away  entries  and  contt« 
jMial  claim,  is  very  much  abridged  in'point  of  ufe  and  elx^ 
pcdence^  by-  the  ftatute  of  32.  HI.  8;  cap.  33^    (k  The 
lide  of  attumement  was^  a  difficult  and  yet  great  ddiC)  iridi 
its  appendixes,  quid  juris  damat^  fuem  nddiium  reidHi  pit^ 
fu^  firvitiaf  But  it  fs-  much  out  of  ufe,  and  new  mt^ 
pedinM fubiUtuted in^i^em ttereo^  vi^  byfinet to u(t«i 
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bj  bargain  and  fide  for  a  term  and  rdeafe,  and  bjf  deeds 
inrdled  according  to  ^e  ftatute  of  27.  H.  %.\  and  by  tfae& 
alfo  the  difficulties  in  execution  of  eftates  by  livery  and 
feilin,  yea,  and  many  of  the  curiofities  of  feme  kind  of 
releafes  ancl  confirmations,  arc  commonly  fuppUed.  7.  The 
titles  of  difcontinuance  and  remitter  are  great  and  large 
titleS)  and  indeed  fiill  of  curious  learning  \  yet  diefe  are  in 
a  great  meafure  narrowed  by  divers  ads  of  parliament. 
Some  aiTurances  that  at  common  law  were  difi::oatinuances^ 
are  now  made  bars^  as  fines  n^ith  proclamatioo,  by  the 
ftatutes  of  4.  H.  7.  and  3:^.  H.  8.  as  to  the  tifiie  in  tail^ 
though  ftill  they  continue  difcontinuances  in  iqme  cafes  to 
him  in  the  remainder  or  reveriion.     Again^  fome  that 
were  difcontinuances  at  cpoimqn  law,  fince,  by  a&  of 
parliament,  have  lofl  that  effed  \  as  in  pafes  of  jointrefleS|i 
and  hufband  feifed  in  right  pf  his  wife,  by  die  ftaCute  of 
II.  H.  7.  cap.  20. ;  in  cafe  of  bifhops,  by  die  flatufe  of 
I.  Eliz.  \  in  cafe  of  other  eccleiiaftical  corporatiooii  by  the 
ihitute  of  13.  Eliz.     8.  The  remedy  by  affiles,  and  ie- 
vend  forms  and  proceedings  relating  diereiintO|  were 
titles  in  d&e  Year-Books  \  s^id  aldiough  the  |aw  is  not  al 
tered  in  relation  to  them,  yet  ufe  and  commpn 
have,  in  a  great  meafure,  antiquated  die  uie  of  them  i 
recovering  pofTeffions,  and  the  rtrficdj  by  (je^ioni  fi 
uied  inflead  thereof;  fo  that  rarely  is  any  affiic  brou^^^^ 
U|^i$  for  recovering  pofleflion  of  offices.    9.  Rea}  ai^or-^ 
as^  writs  of  right,  writs  of  entry,  &f .  and  their  fcve-^r^ 
appendixes,  as,  grand  ca^e^  petit  cape^  faver  defquk,  nfc^-jf^ 
Vinuj  aydi^prayer^  vouchfr^  caunterpUa  of  voucbery  tomejf* 
UrpUa  of  warranty y  recoviry  in  value j  wcrefeycral  gifaf 
tit)es  in  the  Year-Books,  but  now  much  out  of  ule;  foe  i^ 
moft  cafes,  at  this  day,  the  entry  of  hini  that  hath  rigit 
being  lawful,  men  choofe  to  recover  their  poileffions  ij 
ijeilime  jirma  \  only  in  common  recoveries  the  form  of  fuch 
rea)  scions  is  prefcrved :  and  fometimes,  though  rardj!^  \ 
writ  of  ifew^r  or  /^/n^^i.  bei;^..p|jUnarily^  where ai^ 
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ul  is  fufpefied,  a  common  recovery  is  had :  and  fome- 
times  in  the  gnmd  feffions  in  Wales  they  proceed  by  fu^ 
€i  diforceaU     lO.  Lcy-gager,  a  great  title  in'  the  Year- 
Books;  but  now,  aAion  upon  the  cafe  being  conunonly 
brought  for  debts  upon  ilmple  contra£^  that  title  comes 
rarely  in  ufe,  unlefs  in  a£tions  of  debt  for  a  bye-law,  or  a 
pain  or  amercement  in  a  court  baron,    i  iJ' ^oJ permittatj 
and  affiles  for  commons,  ways,  &c.  fe^a  ad  molendinunij 
affifes  of  nufiuKe,  are  much  turried   into  treipafTes  and 
afiion  upon  the  cafe,     I2.  Garnifhment  and  mterpleader 
were  large  titles  at  common  law,  but  now  much  out  of 
ule,  for  that  a^ons  of  detinue  are  much  turned  into  ac- 
tions mpon  the  cafe,  y«r  trover^  and  converfion.     13.  The 
kamtng  of  avowries  in  a  great  meafure  abridged  by  the 
ftatiite  of  21.  H.  8.  and  the  intricacies  of  procefe  in  re- 
plevin retftmo  hahtndo^  withernam^  &c.  much  remedied  in 
caie  of  diftrefies  for  rents  by  the  late  z&  of  this  prefent  par- 
liament.   Many  more  inftances  of  this  nature  might  be 
given,  but  thefe  may  ferve  to  let  us  fee  that  proce(s  of  time 
Biuch  changed)  dje  courfe  and  praftice  of  the  law,  and 
the  reafen  of  fuch  changes.    And  as  time,  and  experience, 
and  uie,  and  fcmie  ads  of  parliament,  have  abridged  fome, 
and  antiquated  other  titles,  fo  they  have  fubftituted  or  en- 
larged other  titles ;  as  for  inftance,  adion  upon  the  cafr, 
devifes,  ejeSianefirnut^  ele&ion,  and  divers  odiers,  whereof 
the  enfuing  book  will  give  fome  difcoveiry,  are  now  grown 
greater  titles  than  formerly. 

The  antient  Romans,  who  gloried  no  lels  in  their 
laws  dian  in  their  military  diicipline,  found  this  to  be 
true;  namely,  that  in  tra6l  of  time  fome  of  their  laws 
grew  contradidory,  fome  obfolete,  fome  unpra&ical,  fome 
obfcure,  and  the  whole  bulk  of  them  too  voluminous ;  fo 
diat  in  Juftinian's  time  there  was  an  incredible  number 
of  verficles  and  volumes  of  their  laws  \  whereupon  that 
excellent  prince,  by  the  advice  of  a  great  council  or  col- 
lege of  learned  men  (as  once  our  Engliih  Juftinian  king 
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Edward  the  firft  did  by  die  laws  of  Wales),  reduced  th^m 
unto  a  better  compendium^  which  makes  up  now  the  b<x]y 
of  the  civil  laws.  And  truly,  confidering  to  how  great  a 
bulk  the  volumes  and  books  of  the  common  law  have  ir^ 
procefe  of  time  ari|cn,  how  many  printed  refolutions  of 
the  lame  cdes  or  points,  how  many  dilagrecing  reports 
there  are  touching  the  &me  matter,  how  many  feeming 
contndiftory  opinions  that  would  be  explained  or  iettled^ 
how  many  titles  are  difufed,  it  w^re  %o  be  wiflied  that 
fome  complete  corpus  juri^  coTJimunis  were  extraded  out  of 
the  many  books  of  our  Englifli  laws  for  the  public  ufe, 
and  for  the  contra6ling  of  the  laws  into  a  narrower  cooi- 
pafs  and  method,  at  leaft  for  ordinary  ftudy.  But  tifiits  is  a 
work  of  time,  and  requires  many  induftrious  and  judiciout 
hands  and  heads  to  aiiift  in  it. 

And  thus  having  mentioned  fometfaing  in  genera) 
touching  the  fubjeiSl  matter  of  this  book,  now  I  iha^ 
write  fomcthing  more  particularly  touching  it.  The 
reader,  in  pcrufal  thereof,  will  find  fome  (sw  cbUeftioaa 
put  of  records  and  parliament  rolls;  yea,  and  ^ee^t 
out  of  Speed  and  Skene,  but  little,  and  that  which  in  i 
kind  may  be  ufeful.  But  the  principal  matter  of  the  booi^ 
-confiAs  of  collections  out  of  the  Year^Books,  and  thelattepi 
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reports,  formerly  printed  out  of  private  reports  of  oAcT 
men,  and  fome  of  the  collectors'  own  taking,  which  were 
moft  in  the  kingV  bench,  from  abput  la,  Jacobi  ngisi 
there  is  little  in  it  touching  pleas  of  the  crown.  It  is  true, 
^e  reader  will  find  many  of  the  cafes  Reported  in  boob 
bCely  printed,  efpecially  in  mr.  juftice  Croke's  and  fif 
Francis  Moore's  Reports ;  but  he  will  not  be  without  bis 
advantage  by  this  book,  touching  thofe  very  cafes.  For, 
I*  The  variety  of  reporting  pf  a  cafe  many  times,  gives  a 
clearer  icafon  of  the  judgment  in  one  report  dian  it  dotb 
jn  another.  2.  They  are  here  only  abflra&ed,  and  d« 
f eafon  briefly  given,  and  alio  digefled  in^  a  method  d»t 
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renderB  Aem  more  ready  and.  afy  for  ufe ;  which  leads  mt 
to  the  third  coi>&ieratioiu 

3.  Thb  third  confideration  is  d>e  method  of  thfs  col« 
ledion,  which  will  give  me  aii  occafioii  to  write  fome«* 
thing  upon  thefe  diree  mattersi  viz.  i.  Touching  the  me- 
thod of  the  common  law  in  general ;  2,  Touching  the  me- 
thod of  the  ftudy  pf  the  common  law;  and,  3.  Touching 
tie  particular  mediod  of  diis  colleftion. 

Touching  the  former  of  thefe,  I  have  many  times 
^^ibferred,  that  men  not  much  acquainted  widi  the  i\udy 
of  the    common  laws    of  England,    diough   otherwife 
^yf  good  parts,  and  pofBbly  well  acquainted  with  univer- 
£ty  learning,  pretend  two  great  prejudices  and  exceptions 
againft  the  ftudy  of  the  common  law,  t;/z»    i.  That  it 
wsmts  dear  evidence  of  reafon,  and  that  the  conclufions 
and  isefdutioiis  of  it  are  not  dcducible  by  fuch  evident  ra- 
tiona^  coniequence  as  is  or  may  be  done  in  other  fciences; 
that  it  is  obfcure  and  perplexed,  fo  that  they  that  think 
themfelves  great  mafters  of  reafon,  yea,  and  many  that  ar« 
much  converiknt  in  fubtilties  of  logic,  phllofophy,  and  the 
tiuxilmeii,  are  at  a  lofe  in  it,  and  can  nnake  little  of  it 
a»  That  it  wants  method,  order,  and  apt  diftributions ; 
and  this  hath  bred  fome  prejudice  againft  it,  not  only  iii 
men  much  addicted  to  fubtil  learning,  but  alfo  in  the  pro-p 
fieflbrs  of  the  civil  law,  who  tliink  that  law  much  more 
methodical  and  prderly  than  the  common  law.     To  the 
firft  of  thefe  I  &y,  that  it  is  certainly  true  that  reafon  is  th<r 
common  faculty  and  inftrument  of  mankind  for  the  acqueft,' 
application,  and  e^^ercife  of  any  knowledge  or  firt ;  and 
diey  that  have  the  dcarcft  exercife  thereof  are  ordinarily 
the  beft  proficients  in  them.    It  is  the  feme  power  of  rea- 
fon that  with  exercife,  ftudy,  and  experience,  renders  ^ 
man  a  good  logician,  a  good  mathematician,  a  good  phy-- 
iidan,  a  good  lawyer  5  but  yet  the  feme  man  that  i^  ^  good 
logician,  is  not  therefore  prefentjy  a  good  lawyer,  mathe«« 

PBadeian,  or  frfiyfician*    T^^  ^  ''^^  ^  ^^  chpiceft  na-« 
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f itral  parts,  and  turn  hun  upon  a  piece  of  Eudid,  or  upen 
fomc  parts  of  the  phyfics  or  metaphyftcs,  or  logic  of 
Ariftotle  (that  great  nufter  of  reafon),  he  will  be  to  feck 
to  make  any  thing  of  it,  till  by  ftudjr  and  time  he  hath 
accommodated  his  reafon  to  thofe  fubjeds :  and  aldiough 
the  reafon  of  fome  parts  of  the  common  law  be  obvious 
at  the  firft  view  to  every  capacity,  yet  to  get  a  maftery 
cf  the  full  knowledge  of  it,  requires  not  only  reafon,  but 
ftjLidy  and  induitry  to  underftand  it ;  and  then  his  reaibn 
iv'dl  trade  upon  that  flock,  and  make  dedudioos  and  infe- 
reiKcs  upon  it,  in  the  fame  manner  as  the  mathematician 
doth  upon  a  Propofition  of  Euclid.  But,  2.  In  matters 
moral  and  civil  (the  common  fubje^^  of  laws),  though  poC> 
ilbly  the  general  and  common  notions  of  diem,  or  where- 
upon they  ;^re  founded,  are  in  a  great  meafure  common 
to  all  men  of  underfhinding ;  yet  the  applications  and  par- 
ticular dedu<^ions  and  conclufions  thereof  are  not  fo  clear, 
condant,  and  determinate,  as  confequences  and  conchi- 
ilpns  in  logic  or  mathematics  are :  for  as  the  natures  of 
moral  actions  are  in  themfdves  much  more  indetem  i  late 
tban  the  fubjeds  of  thofe  arts  and  fciences,  fo  they  roofl 
commonly  are  flrangcly  diverfified  by  infinite  circum- 
i^ance;};  and  dierefore  men  agreeing  in  the  fame  com* 
mon  notions  of  juftice  and  morality,  oftentimes  deduce 
difFe.rer)t  conclufions  from  them,  and  applications  of  them, 
even  although  intcreft  and  partiality  of  Blind  (which  are 
very  incidei)t  to  mankind)  do  not  interpofe.  It  was  die 
complaint  of  the  moralifl  antiently,  noticncs  ctmmnna 
mrjiibus  homimbus  funty  o'  notioKt  mtio  mn  npiignat  \  quh 
gntm  no/frum  hqu  Jlafuit  lonum  ejfe  utile  (^  fxpfti^um^ 
fcf  quayis  ra\iotte  confcciandum  i^  perfiqueiuium  t  quis  mm 
Ji^tuit  jujlv.ip.  cjfe  honejlum  ^  decorum?  quarid$  igitur 
pngna  oritur  ?  in  nctionurn  (iccoptmodatiotu  ad  rei  Jingulas : 
and  therefore  die  wifdom  of  Jaws,  cfpccially  of  Englaiid, 
is  to  determine  general  notions  of  jufl  and  honefl  by  par* 
ficular  n^es,    application^  and  conf^tutions^  foiuid  ou^ 


ptd  continued  by  great  wifdonit  experience,  and  timei   - 
^ipd  jdicreby  to  fettle  that  v^ie^y  and  inconftancy  of  parti's 
fcular  applications  and  concUifions,  ivhich,  widiout  fome 
i^ibblifhed  rule,  woukil>e  (bund  in  moft  men,  though  of 
^    qccellent  parts  ^r^d  reafoii,  and  agreeing  in  common  no? 
lions.     3,  In  lltn^  ^t  have  (heir  original  much  by*  in-* 
ftitution,  men  catiQ0(  eafily  or  ordinarily  by  rationed  de^ 
du£tion  find  fbem  out,  but  only  by  inftru^on  and  educa-* 
tjon ;  and  yet  thofe  things  are  of  as  great  nece/Hty  and  ufe 
tp  mankind  as  pther  matters  more  obyioufly  deducible  by 
argumentation.    As  for  inftance:   in  ^e  figniiicancy  c( 
^fotdij  why  fuc)i  a  cQippofippn  pf  articulate  foMods  an4    ' 
^dlahles  and  inrotds  (hould  fignify  fuch  a  fubjeQ,  pr  fucl| 
an  intelligible  propofitipn;  axid  why  one  kind  of  compoli-r 
tion  in  France,  and  anoth^  ki|id  of  comppfition  in  England, 
ihould  ftgnify  tt)e  ikme  thing ;  why  in  ^ranunar  the  various 
^lenninations  of  words  ihpiild  render  theqi  pf  feveral  im- 
ports  and  fignifications ;  no  imqiediate  reafen  cai)  be  juft^ 
1v  given  or  requir^,  igxt  inftitution,  or  cufiom,  whidf 
is  a  tacit  inftitutipn.     And  fompthing  analogical  to  this  is 
tf>  be  fqifiid,  not  pply  in  the  ]pli>gLlilh  |aws,  but  in  all  the 
Ij^ws  in  li^e  world;  whe|;ein,  d^pugh  die  firft  inf(itutioi| 
thereof  was  not  without  great  and  profound  reafon,  and 
die  (ame  is  continued  with  great  advantjig^  tp  fociety,  aa4 
prevention  of  uncertainty  in  things,  yet  it  were  a  vaiq 
^king  to  conclude  i(  is  irrational,  becaufe  n9t  to  be  de«i 
monftiated  or  deduced  by  fyllogifins,  Thus  in  oi^r  l^w  die 
word  Juii  creates  a  warranty  y  the  word  cvnajfi  creates  a 
^ovenant]^  the  word  htyrti  required  to  pa&  a  fee  fimple 
in  erants  and  feoffments ;  lands  in  fecrfunpl^  defcend  to 
the  luicle,  and  i)ot  immediately  to  die  father  j;  and  to  tho 
ddeft  fon,  not  to  all  the  fons  \  though  in  fome  other  coun-> 
tries  their  laws  direct  d^fcerits  otherwife;  and  infinite  other 
infbnces  of  like  nature  may  be  given,  which  have  their 
force  principally  by  virtue  of  inftitution,  or  of  the  com- 
■iQn  u%ge  of  tl)is  kingdom,  which  is  a  tacit  inftit.ution« 

and 
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tttid  are  of  great  ufe  to  prevent  uncertainty ;  there^re>  is 
.an*  the  reafon  imaginable  will  not  render  a  man  a  good 
g^-ammarian,  or  ikiiled  in  any  one  language,  unleis  he  learn 
it  by  education,  ftudy,  or  difoipline ;  fo  a  man,  though 
xitherwife  of  pregnant  reafon,  muft  not  be  oflSsnded  if  he 
be  n6t  born  a  common  lawyer,  nor  be  mafter  of  the 
knowledge  of  it  without  ftudy  and  experience. 

As  to  the  fccond,  concerning  the  immethodicalncft 
cf  the  common  law,  I  (hall  fey  this :  j.  That  the  com- 
mon law  is  reducible  into  a  competent  m€thod^  as  to  the 
general  heads  thereof;  and  every  ftudcnt  doth,  or  may 
cSifily  form  unto  himfclf  a  gcnerah  digeftion  of  the  law  ac- 
commodate to  his  memory  and  ufe.  2-  But  it  is  true, 
that  all  the  particulars  in  rcfpecl  to  their  multiUide  and 
variety,  are  not  cafily  reducible  into  a  fchcfhftjc  method  j 
but  they  rccompcnfe  that  inconvenieiKe  by  tbeii;.pajticui- 
Isrity  and  ufefol  application  to  particulkr  occafions,  as  is 
bfefei^  (hewrt.  It  is  tnic,  the  bodjr  of  the  civil  law  is  di- 
l^efled  into  genenii'  beads,  whtcb  ve  like  common  boxes, 
in  which  many  particulars  arc  placed ;  but  the  particulars 
diemfelves,  their  tractates,  rcfponfes,,  counfels  and  deci- 
iions,  have  Utile  other  method-,  than  our  common  taw  books 
have,  or  eafily  may  Have.  Thus  much  In  general  for  |he 
inethod  of  the  common  law. 

•  (2.)  Touching  the  method  ofthe  fhidy  of  the  common' 
law,  I  muft  in  general  fay  thus  much  to  the  fhident  thereof: 
It  is  neccfiary  for  him  to  obferve  a  method  in  his  reading 
^nd  ftudy  i  &r  let  him  affiirs  bimfdf,  though  his  memory 
be  never  fo  good^  he  (hali.  never  be  able  to  carry  on  a  di- 
ftinct  ferviccaHc  memory  of  all^  or  the  greatcft"  part  he 
reads,  to  the  end*  of  (even  years,  nor  a  much  fhortcr  timC| 
widiout  helps  of  ufe  or  method  ^  yea,  what  he  hath  read 
(even  years  fincc,  will^  without  the  help  of  mediod  op 
reiterated  ufe,  be  as  new  to  him  as  if  he  had  fcarcc  ever 
frad  it.  A  method,  therefore,  is  neceflary,  but  various, 
9c;9ording  to  evcr^  man's  parUculaj:  iimcy*    I  fhall  tfaef«r 

for? 
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fere  propotmd  that  which,  by  fome  experience,  hath  been 
found  to  be  very  nkfal  in  this  kind,  which  is  this :  Firf^^ 
it  is  xronvement  for  a  ftudent  to  fpend  about  two  or  three 
years  in  the  diligent  VeadtDg  of  Littleton,  Perkins,  DoAor 
^aitd  Student,  Fitzherbert's'  Najhira  Brevium,  and  e<pe- 
-cialiy   my  lord  Coke's  Commentaries,    and  pofHbly  his 
i^eports  s  this  will  fit  him  for  exercife,  and  enable  him  to 
imprcvc  hiinfelf  by  converiation  and  difcourfe  with  others^ 
■uiil  enable  him  profitably  to  -  attend  the  courts  of  Weft- 
miniber.     After  two  or  three  years  fo  ^ent,  let  him  get 
htm  a  iarge  common-place-book,  divide  it  into  alpha- 
fceticai  titles,  which  iie  may  eafdy  ^ther  up,  by  obferving 
Afe  titles  of  Brook's  Abridgment,  and  £>mc  tables  of  law 
Aonkfi,  aiid  poifibly   (as*fhall  be  £he\^m)  this  i)oaok  now 
^piifafiflied  may  be  the  bafis  of  his  common-place-book. 
AAeirwanls  it  might  be  fit  to  begin  to  read  the  Year- Books; 
md  becauie  many  of  the  elder  Year -Books  arc  filled  wi^ 
kw  not  fo  much  now  In  ufe,  he  may  fingle  out  for  his  or- 
dinary eonflant  reading  fuch  as  are  mcft  ufefiil ;  as  die  lafl: 
part  of  £•  3.  the  ^ook  of  Afiife^  die  fecond  part  of  H.  6. 
£•  4.  H.  7.  and  fo  c<Nne  down  in  order  and  foccefHon  t>f 
time  to  the  latter  law,  viz.  Plowden,  Dyer,  Coke's  Re- 
ports the  fecond   time,    and   thofe   other   reports  lately 
priia&ed.    As  he  reads,  it  is  fit  to  compare  c&fe  widi  cafe, 
and  to  compare  the  pleadings  of  cafes  with  the  Books  of 
Entries,  e^ecially  Raftal's,  which  is  the  bed,  efpecially  in 
idalion  to  the  Year-Books.  What  he  reads  in  the  coarfe-of 
his  reading,  let  him  enter  the  abftrad  or  fubttance  ther66^ 
c^iecially  of  cafes  or  points  rcfolved,  into  his  common* 
place-book,  under  their  proper  titles ;  and  if  one  cafe  6dls 
9pAj  under  (everal  titles,  and  it   c&n  be  conveniently 
broken,  let  him  enter  each  part  under  its  proper  tide : 
if  it  cannot  be  well  broken,  let  him  enter  the  abftraft  of 
tfie  entire  cafe  under  the  title  mofl  proper  for  it,  and  make 
references  from  the  other  titles  unto  it.     It  is  true,  a  flu- 
ent will  wafte  much  paper  this  way,  and  pofubly  in  two 

or 
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or  three  years  will  iee  many  errors  and  impertinences  lA 
what  he  hath  formerly  done^  and  much  irr^ularity  and 
dilbrder  in  the  difpoftng  of  his  mattor  under  improper 
heads.    But  he  will  have  thcfe  infallible  advantages  attend** 
ing  this  courfe:    i.  In  procefe  of  time  he  will  be  more 
iperfed  and  dexterous  in  this  buiinefe.     2«  Thofe  firft  im- 
perfe£l  and   difordered  eilays  will^  by  firequent  returns 
upon  them,  be  intelligible^  at  leaft  to  himfirl^  and  rcfrefit 
his  mennory.     3.  He  will  by  &is  means  keep  togetheri 
under  apt  titles,  whatfoever  he  hath  read..   4.  By  often 
tetuming  upon  every  title,  as  occafion  of  (isarch  or  new 
infertions  require,  he  will  flrangely  revive  and  imprint  in 
kis  memory  what  he  hath  formerly  read.    5.  He  will  be 
able  at  one  view  to  fee  the  fubflanoe  of  wfaatibever  he 
hath  read  concerning  any  one  fubjefl,  widiout  turning  to 
every  book  (only  when  he  hath  particular  occafion  of* 
advice  or  argument,    then  it  will  be  neceflary  to  look 
upon  that  book  at  large  which  he  finds  tfieful  to  his  pur*' 
pofe).    6.  He  will  be  able  upon  any  occafion  fuddenly  to 
find  any  thing  he  hath  read,  without  recourfing  to  tabksf 
or  other  repertories^  which  are  oftentimes  ihort,  and  ^vo 
a  lame  account  of  the  fubje£l  fought  for^  and  diis  leads 
me  to  the  third  thing,  viz. 

(3.)  The  particular  method  of  this  book,  which  is  ihortl/ 

x   dius :    Firfl,  it  is  divided  into  general  alphabetical  tides, 

containing  mofl  of  the  material  titles  of  the  common  law 

(odier  than  pleas  of  the  crown)  y  then  thofe  titles  are  amsf 

times  fubdivided  into  general  heads,  and  thofe  slgain  into 

.  more  particular  heads.     The  titles  of  prerogative,  trials 

.  and  fome  others,  have  many  fubordinate  tides,  and  thofe 

tides  many  divifions  under  them ;  fome  cafes  are  marked 

with  qua^re  or  dubitatur\  which  for  the  mofl  part  were 

only  opinions,  or  doubted  in  the  book  at  large,  or  by  die 

colleSor:  all  that  is  reported  between  ai.  Car.  and  die 

year  1655,  inclufively,  were  opinions  and  refolutions  in 

(bat 
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tint  court  where  the  audior  fiit,  though  the  court  be  man^ 
tunes  omitted. 

4.  Thb  foarth  general  confideration  which  I  at  firft 
propounded  is,  die  ufes  and  benefits  of  this  book^  which 
are  principally  theie.   I.  Whereas  at  this  day  die  boolcs  of 
die  law  are  grown  very  many  and  very  largci   To  that 
many  will  not  have  the  patience  to  read  them  aU,  the 
ftudent  will  in  this  book  have  a  confiderable  abftra6l  and 
coUe&ion  of  moft  that  is  material  in  them.    2.  Whereas 
die  abridgments  of  Fitzherbert  and  Brook  end  with  the 
reign  of  Henry  8.  or  at  £utheft  of  queen  Mary,  t^is  book 
takes  in  nK>ft  of  die  new  law  contained  in  the  fid>{equenC 
reports,  and  drawing  it  down  in  alphabetical  titles,  until 
about  the  htter  end  of  king  Charles  L  and  ibme  time  after* 
3*  The  ftudent  or  reader  may  in  this  book,  at  one  (horf 
new,  fee  very  much  of  the  body  of  Uaming  that  concerns 
.any  one  title,  without  troubling  himfelf  with  many  tables 
or  repertories.    4.  Whereas  in  the  former  divifion  I  have 
commended  die  making  and  ufing  of  a  comition-place- 
book,  as  die  beft  expedient  that  I  know  for  the  orderly  and 
profitable  ftudy  of  the  law,  this  book  will  be  the  bafn  of 
iuch  a  common-place-book,  and  will  not  only  fupply  him 
with  an  apt  method  foon  learned,  but  will  furnifh  the  ftu- 
dent with  a  liberal  ftock  of  particulars,  upon  which  to 
bottom  his  farther  improvement,  and  be  a  common  repo- 
litory  for  all  his  future  ftudies^  it  being  printed  on  pur- 
pofe  with  a  large  margin  for  the  addition  of  fuch  cafes  as 
are  here  omitted,  or  tt\at  ftiall  hereafter  occur  under  the 
feveral  heads  already  in  the  book ;  and  for  the  addition  of 
foch  other  titles  as  ftiall  be  found  neceflary  and  here  want- 
ing.   It  is  true,  there  are  in  diis  book  fome  titles  <$f  die 
old  books  which  are  in  a  great  meafure  antiquated,  but  they 
are  obvious  to  view.   Upon  the  whole  matter,  the  pains  of 
dus  excellent  man  hath  fur niftied  the  ftudent  and  reader 
with  a  ftiK:k  of  learning  methodically  digefted  and  fitted 

to 
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to  h:6  uff,  whereby  he  may  improve  his  knowledge,  wifli- 
out  great  expence  of  time  or  labour. 

5.  I  COME  to  the  laft  of  my  promifed  obfervablcs,  viz. 
Has  cautions  to  be  ufcd  in  the  reading  and  uk  of  this  l>Ook^ 
and  advcrtifemeRts  concerning  it;  which  art  tfaefe:  i.  It 
•is  a  beolc  publifhed  for  the  help  and  benefit  of  ftudents^ 
luit  to  abate  their  induftry,  but  to  encourage  it :  a  man 
tha:  trufts  only  to  another's  labours^  without  his  own  dili- 
■gencc,  attention  and  ftudy^  v/fll  ncrer  come  to  be  able  in 
his  profef&on,  but  will  difappotfit  bo^h  himfelf  and  others. 

2.  It  is  but  an  abtidgmeht;  the  cafes  are  ffot  ali  put  at 
:large,  nor  the  arguments  at  lar^  rcp&rted;  and  although 
iit  be  .an  abridgment  colk6ted  and  ahftnified  widi  fingular 
judgment, '  yet  ^here  the  reports  at  hvg^  flay  be  bad^  the 
reader,  when  he*  comes  to  advife^  or  argue^  or  determine, 
ought  to  confult  the  reporu  at  large*  Some  of  tfaefe  are 
not  only  abltraSed'by'him,  but  were  alio  obfenred,  heard, 
and  reported^  and  fome  adjudged  by  him:  tbcfe  of  fah 
own  obf^^tvation  were  principally  Aok  tf  ths  king's 
bench,  in  the  ilth,  X3th,  14th,  and  fame  following  years 
of  kin^  James,  and  ail  the  time  of  Jung  Charles,  and  for 
fomc  tjme  after,  which  were  exafUy  done  and  taken: 
others  were  only  cxtra£^eJ  and  abftca43cd  out  of  the  pri- 
vate or  printed  reports  of  other  men,  which  may  be  (ub-" 
jccl  to  the  miitakes  of  the  reporters;  but  yet  eafy  to  be 
corrected,  bccauii;  they  are  for  the  lAoft  part  now  printed^ 

3.  As  it  is  but  2j\  abridgment,  fo  it  is  but  a  coDe£lion; 
wherein  though  there  be  many  judgments .  given  by  the 
collc£tor  himfelf,  yet  moil  of  the  judgments  herein  cc^ 
lecled  were  given  by  others;  wherein  it  is  fufficient  truly 
to  report  the  fubilance  of  what  he  read  or  beard,  without 

*.ving  his  own  fenfe  or  judgment  upon  every  thing: 
c^ierefbre  it  may  be  poffible  there  may  be  reiotutions  of 
opinions  crofling  one  another,    or  croiled  by  refolutions 

1 

of  latter  times,  which  yet  a  judicious  reader  will  make.ufe 

of 
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if  without  detriment.    4^  Although  many  cf  the  cafes 
ind  reToIudons  in  this  book  happened  in  the  time  of  the 
ate  troubles,  yet  I  have  reafon  to  believe  there  are  none 
liat   concern  them;    the    colleftor    was   very  cautious 
herein,  and  fo  was  the  publiflier.    If  any  thing  of  that 
Lind  happen  to  occur,  it  was  overfeen,  which  is  not  im-* 
3oflibIc  in   fo   large  a  volume.     There    are    fome  few 
:ttles  or  cafes  in  the  original  which  are  omitted  in  the 
3rint,  but  they  were  fuch  as  are  either  now  out  of  ufe,  as 
touching  purveyance  and  knighthood,  or  fuch  as  are  not 
in  their  kind  fo  proper  for  a  book  of  the  common  law. 
X7pon  the  whole  matter,  it  is  hoped  the  prudent  reader 
"yrSl  find  much  in  this  book  that  may  benefit  him,  and 
nothing  that  may  give  juft  caufe  of  oiFence.     5.  I  muft 
again  inculcate,  that  it  is  a  coUcdion   that  was  never 
intended  by  the   collcdor  for  public  view;  and  there- 
fore, if  ditre  happen  (bme  few  obfervations  out  of  hif* 
toryy  or  out  of  fome  foreign  authors,    that  may  feem 
not  fo  proper  for  a  book  of  the  common  law;  or  fom^ 
tides  or   cafes   omitted  that  might  have  been  neceflary 
for  the   completing   of  an   Abridgment;    if  fome   cafes 
or  tides  twice   repeated,    or  if  there    be  not  in  every 
d)ing  that  perfect  order  and   method  that  became  the 
work  of  fuch  a  nature,  and  fuch  a  collector,   it  car- 
ries its  juft  excufe  with  it.     An  Appendix  was  intended, 
that  might  have  been  fupplemental  of  fome   tides,  or 
at  Icaft  of  fome  cafes  or  obfervations ;  but  the  obftruc- 
tion  of  the  pre(s  diverted  it*      Thofe   gleanings  could 
%ot  be  ^f  fuch  moment  as  to  delay   the  publifhing  of 
die  work  itfelf ;  they  may  come  time  enough  hereafter, 
if  occafion  ferve.      The  equal  and  prudent  reader  will 
be  eafily  able  to  reSify  or  excufe  the  flips  above-men- 
doned,  or  others  of  like  nature  occurring  in  this  book 
(if  any  be),  and  yet  find  enough  in   it  to  improve  his 
knowledge  and  his   time,  and  to  excite   in  him  a  juft 
Vol.1.  '  W  eftecm 
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efteem  of  the  judgment,  learning,  and  induftry  of  d» 
collector ;  and  a  grateful  acknowledgment  of  the  conde- 
Icenfion  of  his  worthy  fon  (the  inheritor  of  his  Other's 
virtues,  as  well  as  of  his  pofleffions),  who,  at  the  requeft 
of  fome  that   honoured  his    iather,  was  contented  to 

permit  this  work  to  be  publifhed  for  die  commoa 
good. 
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No.  X. 

CASE  or  PERRIN  Attn  BLAKE» 
In  tbt  king's  bench. 

N  Doe,  en  the  hemfi  of  WiliiaM  PerKin  and 
'homas  Vauchan,  Efqrs.  Plaintiff  and  Jppellanti 

!iNAH  Blake,  Widow^  Dtfendant  and  RefpondenU 

\  November  1758  die  plaintiff,  John  Doe,  brought 
in  ejeiEhnent  in  the  fupreme  court  of  judicature,  at  St« 

>  de  la  Vega  in  Jamaica,  on  die  demile  of  the  laid 
[iam  Perrin  and  Thomas  Vaughan,  for  a  plantation 
fugar  work,  and  divers  meiTuages,  lands,  tenements, 
hereditaments  diereunto  belonging,  being  part  of  a 
Nation  called  Dean's  Valley,  fituate  in  die  parifh  of 
[Imorlandi  in  the  (aid  ifland  of  Jamaica;  and  the  de- 
int,  Hannah  Blake,  having  appeared  and  pleaded  there-^ 
le  general  ifllie,  Not  Guilty,  the  caufe  foon  after  came 

>  be  tried  by  a  jury  in  the  (aid  fupreme  court,  when  a 
al  verdi£l  was  found  as  to  the  tide  to  the  laid  premifes; 
upon  arguing  thereof,  the  iaid  (upreme  court  gave 
nent  for  the  defendant. 

H£  plaindiF  brought  a  writ  of  error  from  the  (aid 
nent  before  the  governor  and  council  of  Jamaica, 
;  the  court  of  errors  in  that  ifland,  which  court  af- 
^  the  faid  judgment  of  the  fupreme  court  of  judi- 
e;  from  which  judgment  the  plaintiff  appealed  to  his 
(Jy  b  council.  On  the  17th  of  July  1765,  the  (aid 
;  came  on  to  be  heard  before  the  lords  of  the  com-» 
re  of  his  majefty's  moft  honourable  privy  council, 
I  their  lordfhips,  having  heard  the  £iid  caufe  argued 
ounfcl  on  both  fides,  were  pleafed  to  report  to  his 
(ly,  that  it  appearing  from  the  cafes  and  authorities 
,  that  a  material  queftion  which  ariies  upon  the  con- 

U  %  ftruiSlion 
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ftru£lion  of  the  will  of  William  Williams  had  undergone 
great  litigation  in  Weftminftcr-hall,  and  had  in  different 
fhapes  received  various  determinations,  fo  that  the  rule  of 
bw  by  which  fuch  queftion  ought  to  be  decided,  was  not 
thoroughly  fettled  ^  their  lordfhips  thought  it  highly  fit,  for 
the  fake  of  unifonnity  and  certainty,  in  a  matter  upon 
which  titles  to  lands  may  depend,  that  a  cafe  fhould  be 
made  for  the  opinion  of  the  court  of  king's  bench,  who 
were  to  certify  to  the  lords  of  the  comnuttec  their  opinion 
upon  Ais  queftion,  "  Whether  John  Williams  took  any 
**  and  what  eftate  in  ail  or  any  part  of  Ae  prcmifcs  devifed 
"  by  the  will  of  the  faid  teftator?"  their  lordfhips  being  of 
opinion,  that  in  cafe  the  court  of  king's  bench  are  of 
opinion  that  John  Williams  was  fcifcd  in  fee,  or  in  tail, 
of  the  whole  or  any  part  of  the  preipifcs,  that  then  the 
judgment  complained  of  fltould  be  reverfed,  and  judgment 
be  given  for  the  plaintiff,  either  for  thfe  whole  or  an  undi- 
vided part  of  the  premifes ;  in  cafe  the  court  of  king's 
bench  fliouiJ  certify  their  opinion  to  be,  that  John  Williams 
was  not  feifed  of  any  cilate  of  inheritance  in  the  prcmifo, 
in  the  whole  or  any  part  of  the  premifes,  that  then  the 
appeal  be  dllhiiflt\^,  ar.J  judgment  afHrmed.  Their  lord- 
Ihips  ordered,  t!ut  the  report  be  drawn  up,  without  far- 
ther argument,  as  the  Ciid  court  fhall  certify  their  opinioiu 


CASE. 

«  WILLIAM  WILLIAMS,  late  of  the  illand  of  Ja- 
maica, cfq.  befng  fcifed  in  fee  of  a  plantation,  fugar  work, 
and  lajids  thereto  belonging,  called  Dean's  Valley,  in  the 
parilh  of  Weftmorland,  in  the  faid  ifland,  madt  his  will, 
bearing  date  the  13th  day  of  Marcli  1722  j  whereby,  after 
taking  notice  of  his  wife  Mary  William?,  and  his  three 
daughter?,  Bonetta,  tlie  faid  defendant  Hannah,  and  Anna 
Williams,  he  devifed  as  follows :   "  And  Ihould  my  wife 
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^  be  enfeint  with  child  at  any  time  hereafter,  and  it  be  a 

^  female,  I  give  and  bequeath  unto  Kcr  the  fum  of  2000  L 

"  current  money  of  this  ifland,  and  to  be  paid  her  when  fhe 

*  attains  die  age  of  21  years,  or  day  of  marriage,  which  fhall 

^  firft  happen,  and  to  be  generally  educated  and  maintained 

**  out  of  my  eflate  till  her  portion  Jbccome  payable,  without 

"  any  deduction  of  the  fame  or  any  part  thereof.  And  if  it  be 

•*  a  male,  I  give  and  bequeath  my  eftate,  both  real  and  pcr- 

^  fbnal,  equally  to  be  divided  between  my  iaid  in&nt  and  my 

•*  (on  John  Williams,  when  the  faid  infant  (hall  attain  to 

**  the  age  of  2 1 .     Item<^  And  it  is  my  intent  and  meaning, 

•*  that  none  of  my  childr.en  fliall  fell  and  difpofe  of  my  eftate 

^  for  a  longer  time  than  his  life.  And  to  that  intent  I  give, 

•*  devife,  and  bequeath  all  the  reft  and  refidue  of  my  efbte 

**  to  my  fon  John  Williams  and  the  faid  infant,  for  and  dur- 

*  ing  the  term  of  their  natural  lives ;  the  remainder  to  my 

**  brother-in-law  Ifaac  Gale,  and  his  heirs,  for  and  during 

**  the  natural  lives  of  my  feid  fons  John  Williams  and  the 

<*  (aid  infant ;  the  rem^der  to  th«  heirs  of  the  bodies  of  my 

**  (aid  fons  'John  Williams  and  the  (aid  infant,  lawfully  be- 

"  gotten,  or  to  be  begotten ;  the  remainder  ^o  my  daughters  "* 

**  for  and  during  the  term  of  their  natural  lives,  equally  to 

^  be  divided  between  them  s  the  rema'uider  to  my  £iid  bro-* 

**  ther-ih-law  llaac  Gale,  and  his  heirs,  during  the  natural 

"  lives  of  my  faid  daughters  refpe<Sivcly ;  the  remainder  to 

^  the  heirs  of  the  bodies  of  my  (aid  daughters,  equally  to  be 

**  divided  between  them.     And  I  do  declare  it  to  be  my  will 

(«  and  pleafurc,  that  the  (hare  and  part  of  any  of  my  faid 

^  daughters  that  (hall  happen  to  die,  fhall  immediately  veft 

**  in  die  heirs  pf  her  body  in  manner  aforcfeid.*' 

And  there  was  no  od>er  difpofitlon  or  devife  of  the  (aid 
teftator's  real  eftate,  except  only  a  demife  of  other  lands  to 
Tliomas  Woolcry  and  his  heirs,  and  wliat  is  contained  in 
llie  claufe  above-mentioned. 

U  3  After- 
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Afterwards,  on  the  4th  clay  of  February  1723,  thq 
tcftator  died,  leaving  tfTue  at  his  death  the  (aid  John  Wil-. 
liams,  his  only  fon  and  heir  at  law,  and  the  afbreiaid  three 
daughters,  Bonetta,  Haiuiah  the  defendant,  suid  Anna; 
and  the  faid  tcftator's  wife  was  not  tnjiint^  or  with  child, 
at  the  time  of  the  teftator's  death,  or  at  any  Unie  after  hi$ 
making  his  faid  will. 

The  qucftion  therefore  is,  as  aforefiiid,  «'  Whether  the 
*^  laid  John  Williams  took  any,  and  what,  eftate  in  all  oc 
^  any  part  of  the  prenufes  devifed  by  the  will  of  the  (ai4 

«  tcftator?". 

JOHN  GLYNN, 

THOMAS  WALKER, 


mmmmmmm' 


rcb.  7, 1769.         FIRST  ARGUMENT,  Hilary,  9.  Geo,  HI, 


Mr.  Walker,  fir  the  Defindant. 

MY    LORD, 

THIS  comes  before  your  lordftiip  on  a  demurrer  to  the 
plaintiff's  replication.     I  am  for  the  defendant. 

As  this  cafe  depends  entirely  on  the  conftrudion  of  a 
will,  it  will  become  neccflary  to  enquire  into  the  teftator's 
intention.     Upon  the  reading  of  the  will  it  appears,    dia( 
kis  intention  was  to  give  only  an  eftate  for  life  to  this  fon, 
thereby  to  prevent  the  (ale  of  his  eftate  by  mea«is  of  a  com- 
mon recovery;  and  as  this  intention  is  confiftent  with  tho 
rules   of  law,   it  muft   decide  in  the    prefent  qucftion. 
C9,  Lit.  9.  b.  and  the  cafe  of  Newconun  and  Barkbam 
CtelfoAT.Coul-   are  proofs  of  this  poiition.     Indeed,  in  a  celebrated  cafo 
^,i.Aik.246.    jreported  in  2.  Stra.  1125,  it  appears  that  the  intention  of 

the  teftator  was  not  there  fufEcient  to  controul  the  opera-* 
tion  fjli  the  Icgial  expreftion  htin  oftbc  body  \  but  their  is  a 

very 
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very  great  difFerence  between  diat  cafe  and  the  prefent. 
In  that  cafe  of  Coulfon  and  C$ulfiny  there  was  no  introduc- 
tory chufe  indicating  his  intention,  as  in  the  prefent  cafe. 
And  furthermore,  the  cafe  of  Lijlt  and  Gray  is  a  ftrong  1.  Let.  423. 
authority,  which  was  upon  a  deed,  and  yet  the  words  of  ^^^"*'J'^' 
limitation  were  diere  conftrued  words  of  purchafe,  to  ef- 
fe£hiate  the  intention  of  the  parties. 

And  in  the  cafe  of  Sear  and  Majterman^  the  lords  cdm-    Sear  t.  Maf. 
miffioners  of  the  great  feal  would  have  executed  die  in-    ^*"»  *^57- 
tention  of  the  teftator,  had  it  been  fufficiently  indicated ;    Ambler,  344. 
which  appears  from  the  obfcrvadons  that  were  thrown  out 
at  the  time. 

Upon  the  ground  of  thefc  authorises  it  appears,  that 
whatever  is  the  intention  of  the  teftator,  that  is  to  govern^ 
if  manifeftly  indicated,  although  the  teftator  may  have  ufed 
inaccurate  or  unapt  words. 


Mr.  Serjeant  Glynn,  for  the  Plaintiff. 

THE  queftion  in  this  cafe  is. really  of  law;  for  though 
the  law,  out  of  humanity  to  ignorant  men,  will  allow  the 
moft  liberal  conftruftion  to  wills,  yet  the  rule  muft  not  be 
laid  down  without  certain  reftridions,  as  that  legal  Ian* 
guage  (hould  have  its  due  influence ;  otherwife  you  let  in 
a  flood  of  incoiiveniency,  by  rendering  the  rules  of  con- 
finidion  endrely  dependant  on  the  caprice  of  individuals* 

This  queftion  has  been  often  agitated  in  Weftminfter- 
hall ;  it  is  therefore  neceflary  to  have  it  fettled  \  and  I  can- 
not but  rejoice  in  the  opportunity  that  now  oflFers. 

The  avowed  maxim  in  politics,  That  property  fliouldbe 
fetded  by  general,  plain,  and  certain  rules,  caU$  aloud  for 
Ipcedy  and  conclufive  judgment  on  this  head;  and  the 
beft  way  of  complying  with  this  maxim  is,  to  lay  down 
certaki  rules  which  (hall  contain  certain  expreffions,  car- 
rying with  them  known  and  determinate  meanings,  by 
which  means  counfel  will  be  able  to  advife,  and  convey* 

U  4  smcen 
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ancers  to  fettle  property,  fo  as  to  latisfy  dietr  own  con* 
fcience,  and  to  infure  their  clients  from  any  future  li6ga-> 

•-  tion  on  the  fubje£i  of  their  fettlemcnts.     And  indeed,  my 

lord,  when  we  look  into  our  books,  we  find  the  weight  of 
authority  inclining  this  way.  In  our  ancient  times  we 
know  forms  were  much  admired,  and  legal  language  coun- 
tenanced by  the  courts  of  juftice. 

I. Hep.  93.  Is  Shelley* s  cafe,  reported  by  lord  Coke,  we  have  a 

rule  laid  down  which  applies  dircftly  to  the  prcfent  cafc: 
That  In  any  injlrument^  if  a  freehold  he  limited  to  the  an^ 
cejlor  for  Ufe^  and  the  inheritance  to  his  hcirs^  either  medi^ 
ately  or  immediately^  the  firjl  taker  takes  the  whole  ejlate  : 
if  it  be  limited  to  the  heirs  of  his  body^  he  takes  a  fee  taily 
if  to  his  hdirs^  afceftmple. 

My  lord,  I  will  not  contend  that  this  rule  has  not  been 
broken  in  upon  ;  but  I  wll!  fay,  that  all  the  cafes  in  which 
it  has  been  abufed  liaye  been  confidered  by  this  court  in 
0  the  cafe  of  Coulfon  and  Coulfon ;  and  there  the  rule  laid 

down  by  lord  Coke  is  revived,  and  has  continued  inviolate 
till  the  prcicnt  uay.  Upon  the  ground  of  this  cafe  it  is 
that  I  reft  \  and  this  cafe  fliould  now  be  confirmed,  not 
only  us  it  revives  the  old  rule*  which  is  convenient  to 
policy,  but  for  other  confidcrations.  As  Coulfon  and  Coulfon 
was  the  laft  cafe  on  the  fubjedt,  and  as  it  was  delivered  on 
the  moft  weighty  and  deliberate  thought,  conveyancers 
have  made  it  their  land  mark,  and  upon  the  authority  of 
it  have  fettled  many  eftates.  If  then  thi^  cafe  is  overruled 
at  this  long  interval,  what  will  be  the  confequence  ?  The 
conveyancers  will  be  at  a  lofe  to  give  advice,  and  half  the 
property  in  the  kingdom  will  be  the  fubje£l  of  litigation. 
Coulfon  and  Coulfon  fhould  therefore  be  determined  and 
confirmed  by  Perrin  and  Blake ;  and  to  this  I  could  add 
&ear  v.  Mafierman^  and  another  cafe  which  was  before 
lord  chief  juftice  Wilmot,  in  C.  B.  Hilary  1767! 
[The  ferjeant,  being  taken  ill,  could  not  proceed.] 
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.J/r.  Walker,  in  reply. 

SEAR  V,  Mafterman  is  not  applicable  to  the  prefcnt 
<afe,  bccaufe  there  Ae  iittention  was  not  fufficiendy  ap- 
parent. In  many  cafes  it  has  been  ruled,  diat  the  intention 
is  the  fovereign  guide :  that  intention  appears  in  the  prefcnt 
cafe ;  and  as  it  differs  from  Coulfon  and  Coulfon^  there  is  no 
authority  to  give  the  firft  taker  an  eftate  tail ;  and  therefore 
the  intention  is  to  govern,  which  gives  an  eftate  for  life 
pnly  to  J,  W.  the  firft  taker. 


SECOND  ARGUMENT,  Easter,  9.  Geo.  HI.  K.  B.   ^.y,  ,,  ^^^ 


Air.  Sirjeant  BpELAND,  for  the  Defendant. 

MY  LORD, 

THE  cafes  in  the  books  upon  this  fubje(Sl  are  fo  vari- 
ous, that  it  is  hardly  poiEble  to  reconcile  them ;  but  I  con* 
Ccive^  that  from  the  very  firft  chapter  of  Coke  Littleton 
every  one  will  allow  this  principle.  That  although  the  law 
has  ejiablijhed  certain  technical  exprejjiom  for  the  defcription 
rf  intere/is  in  landsj  (^c.  yet  if  the  tejlator  dees  not  ufe 
them  at  all^  or  in  the  fenfe  meant  by  lawyers^  Jiill  if  his  in" 
tention  be  clear j  his  will  Jhall  take  effect  according  to  thai 
intention.  Indeed,  this  principle  has  its  foundation  in  fo 
good  policy,  that  it  has  been  applied  even  in  the  conftruc* 
tion  of  deeds  to  fiilfil  the  intentions  of  the  parties. 

In  the  cafes  Lijle  v.  Gray^  and  in  JVaker  and  SnoWy  Kaym.  %tt^ 
and  in    fVhite  and  Collins^   Pafch,  5.  Geo.  I.    upon  the   *•  ''•^'  **3- 
authority  of  thefe  cafes  I  might  argue,  that  if  the  law  has   Paim.  3^9!*^^* 
allowed  deeds  to  be  thus  liberally  conftrued,  a  fortiori  it  ^^*^^*  ^'^S- 
will  allow  it  in  the  cafe  of  wills :  and  when  I  add  the  prin- 
ciple abov«  cited  upon  the  authority  of  lord  Coke^  there 

cannoC 
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cannot  remain  a  doubt  of  the  truth  of  the  pofttion  upon 
which  I  ground  this  argument :  That  the  "intention  of  die 
ti.'{tatur  Ihal)  govern,  if  coiifiitent  with  the  rules  of  Isw, 
alriiough  he  ir.ay  have  exprcfTed  himfelf  inaccurately  and 
without  prcciliun.  I  might  here  trouble  your  lordfhip 
with  many  c:iLs  which  confirm  this  argument;  but  as 
they  muft  be  rccollc6led  by  your  lordfhip,  and  as  they  only 
confirm  and  flrtngtlicn,  and  do  not  extend  this,  principle^ 
I  pjfs  them  ovtr,  and  reft  folcly  htre  i  which  reduces  the 
argument  to  this  ciucftioji,  \Vhat  is  the  intention  in  the 
preJent  caf;  ?  Maiiifeliiy  this  :  To  give  fuch  an  cflatc  as 
would  deprivt  the  fon  of  barring  the  remainders.  The 
teflator  finds  an  eftate  for  life  will  do  it,  and  therefore  tells 
us  that  he  means  to  gi;e  it  to  his  fon.  Upon  what  I  be- 
fcre  faid  I  draw  tiiis  concluPion:  The  fon  takes  only  an 

WTcn,  s»6.  (i'ate  for  life.  ExriiSfly  in  point  is  the  cafe  of  Leonard  v. 
lord  Suffi-x ;  and  though  this  was  upon  a  truft,  yet  that 
mikes  no  alteration,  as  one  rule  of  property  inufl  run  in 
both  courts  ;  and  therefore  it  is  an  authority  to  fhcv,\  that 
when  a  teflator  cxprelly  indicates  an  intention  that  die  firlt 
taker  under  (his  dcvife  fhall  not  bar  the  remainder,  the 
law  Ciys  he  Ihall  only  have  an  cftate  for  life. 

Against  all  this  reafoning  I  fuppole  the  cafe  of 
Cfulfan  and  Coulfon  will  be  quoted  i  but  the  cafes  are  not 
fimilar.      This  cafe  of  Corilfiri  and   Coulfen  was  decided 

_  £_j,  ...  upon  the  ground  of  Dur.c:7nbt  and  Dunnmhe  ;  and  in  both 
it  was  lieid,  that  the  eftaics  for  life  did  not  merge  by  rea- 
fon  of  the  intL-rpoiltion  to  truiVcf,  &c, 

Upox  the  lart  ari^unitnt,  a  culi;  w.ts  quoted  on  the  other 
fide  which  was  d--aded  in  C.  11.  Hi!.  1 767.  As  my  bro- 
ther G'yiir:  did  not  fiutc  it,  I  will  give  your  lordlhip  whar 
acrount  of  it  I  can. 

This  was  a  cafe  between  Dthfan  and  Grew,  TTie 
tcSator  gave  to  Grrj;  an  cHace  for  life,  and  remainder  over 
to  the  ule  of  the-  ifilie  of  his  body,  and  the  heirs  male  of 
Uic  body  of  fuch  ifiiiC,  rfifiSindcr  over  to  JMfoti.    'ITiii 
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Uras  adjudged  an  eftate  tail,  bccaufe  the  greater  intention 
appeared  to  be,  to  let  in  the  iflue  of  Grew  before  the  de- 
vife  to  Dobfon  fliould  take  eflfed :  but  as  this  could  not  be 
effeduated  without  giving  an  eftate  tail  to  (7r/tc;^  the  firft 
taker,  he  was  adjudged  to  have  an  eilate  tail,  a*  WlUb^,  329^ 

Upon  this  cafe  I  would  obfcn^e,  that  the  general  in* 
tention  of  the  teftator  was  the  guide ;  and  by  what  fell  fron^ 
lord  chief  juftice  ffllmet^  it  is  clear  that  any  words  would 
have  given  way  to  tiie  controul  of  the  teftator*s  intention. 
From  hence,  and  what  I  have  before  (aid,  I  conceive  the 
intention  fhould  govern.  The  intention  is  to  give  ai^ 
eftate  for  life  only  to  J,  JV.  and  therefore  I  truft  he  will 
be  adjudged  to  take  fuch  an  eftate  only, 

JMr.  SoIicitor^Gifieral  Dvssii^Gy  for  the  Platnttffl    \ 

THE  cafe  divides  itfelf  into  two  queftions ;  the  relalii-» 
tlon  of  which  muft  determine  die  judgment  of  the  court* 

ift,  What  is  the  intention  of  the  teftator  ? 

2dly.  Is  that  intention  confiftently  explained  with  die 
rules  of  law  ? 

My  learned  friend  contend^,  that  die  intention  is  mani« 
feft  beyond  a  poflibillty  of  doubt,  and  therefore  does  not 
argue  it.  I  infift,  that  neither  the  clrciimftances  taken  fe- 
parately,  nor  all  the  will  taken  joindy,  is  inuicative  of  his 
intention  beyond  ^  doubt.  Let  us  fee  wliat  are  the  circum-^ 
ftances :  A  devifc  to  one  for  life  only,  then  a  remainder  to 
Ifaac  Gale  and  his  heirs,  then  to  the  heirs  of  the  body  of 
his  fon.  Thefe  circumftances  want  an  elucidation,  inaf- 
much  as  the  devife  to  Gale  is  not  explained :  he  may  wifli 
to  give  fome  intereft  to  Gale  and  his  heirs  j  and,  to  efFec- 
pute  that,  he  may  find  it  ncccflar)'  to  exprcfs  himfelf  as 
giving  an  eftate  for  life  only  to  his  fon,  with  remainder  to 
the  heirs  of  that  fon's  body.  Taking  the  whole  fcope  of 
his  will  as  explained  in  the  introductory  claufe,  it  appears 
to  b?  only  a  dgvifc  to  rcftrain  the  fon  from  alienating  9 

greater 
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greater  cftate  than  for  his  own  life.  This  fhcws,  that  if 
the  teftator  had  not  fo  explained  himfclf,  it  had  operated  to 
have  given  his  fon  full  power  over  his  cftate;  therefore 
this  introdti^ory  claufe  only  contains  a  reftridicm  whidi 
the  teftator  would  have  huns  over  his  fon.  From  hence 
we  fee  that  the  intention  is  very  dubious,  and  fhouM  there- 
fore be  collected  from  the  legal  fenfc  of  the  words  uied. 
But  as  I  do  not  mean  to  reft  here,  I  will  admit  the  inten- 
tion to  be  clear  to  give  an  eftatc  for  life  j  but  this  I  fhall 
contend  cannot  be  allowed,  as  he  has  ufcd  exprefly  words 
qf  limitation,  which  brings  mc  to  the 

SECOND    QUESTION. 

*f  Is  this  intention  confiftcntly  explained  with  the  rules 
<«  of  law?'* 

Xntention  is  to  be  fought  for  in  the  conftru£Hon  of  a 
will;  but  that  the  teftator  (hould  be  fo  far  indulged  as  to 
break  tlirough  all  rules  of  conftruclion,  is  a  pofition  to 
which  I  cannot  affent.     If  an  eftate  be  limited  to  one  for 
life,  remainder  to  his  heirs,  it  is  a  fee  in  the  firft  taker »  and 
this,  whether  by  will  or  deed.     The  intention  is  clear  in 
that  as  well  as  in  the  prcfent  cafe,  and  yet  the  legal  fenfc^ 
of  the  words  muft  not  yield  to  that  intention.    TTien  whjF" 
in  the  prefent  cafe  ?  Both  ftand  on  the  fame  ground  j  botlx. 
muft  have  the  fame  effe£l.     Then  will  my  learned  friendf 
(ay,  no  cafes  in  the  books  are  againft  fo  general  an  jn-r 
flucnce  ?    I  adir.it  that  the  books  are  confufed  and  Incon* 
fiftent ;  but  I  contend,  and  I  will  flicw,  that  whatever  in- 
confiftcncy  there  may  have  been,  yet  at  this  day,  in  the 
year  1769,  it  is  a  fettled  point,  and  well  known,  that  the 
true  line  of  diftiiiclion  in  all  cafes  upon  this  fubjcclf  is  the 
truft  and  It-gal  eftate.     In  the  firft,  the  intention  of  the 
teftator  is  alone  to  govern ;  in  the  fecond,  the  legal  fenfc 
of  the  words  ufcd  by  the  teftator. 
ft.  Vcr.  516.  I^'  ^he  cafe  of  Leniuird  ;ind  lord  Sujfex^  lord  Cowpir^  in 

#cariM:C.R.ii2.    oelivering  his  decree,  obferves,  "  If  this  cafe  had  been  of  a 
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**  Ugal  clevife  in  equity  inftead  of  a  tru/ly  the  legal  frnfe  of 

**  the  words  would  have  operated  inftead  of  the  intention.*' 

This  very  obfervation  is  repeated  by  lord  Harcourt  in  the 

cale  of  Bale  v.  Coleman  \  and  lord  King^  in  the  cafe  of  Pa^    s.  Vern.  €70. 

piUon  and  Foyce^  determines  upon  the  legal  eftatc  exadlly   1*  ^'  ^•^*  *♦*• 

as  if  fltting  in  a  court  of  law,  and  allowing  the  full  force  of  %.  p.  will.  471. 

the  words  ufed.     So  fays  my  lord  Tdlhot  in  the  cafe  of 

Glenorchy  and  BrfviUe  :  *'  Had  it  been  the  devife  of  a  legal  Cafes  temp, 

e/fat£y  I  muft  have  followed  the  legal  fenfe  of  the  tvor4s.^*  ^* 

If  any  man  will  read  lord  Hardwickeh  argument  in  thq 
cafe  of  Bag/haw  and  Spencer^  he  muft  obferve  the  painS|  «.  Atk.  579, 
the  care  and  anxiety  with  which  he  labours  this  diftin^on, 
and  which  he  makes  the  ground  of  his  dccifion.    After 
)ord  Hardwicke^  the  cafe  of  Sear  and  Majlerman  comes  FeinieC.R.iu|i 
before  lord  chief  juftice  JVilles^  lord  chief  juftice  IViU 
maij  and  mr.  baron  Smythe  (at  that  time  lords  commif- 
*ijoners  of  the  great  feal).    This  cafe  is  a  further  proof,  diat 
in  legal  devifcs  the  words  ufed  are  to  govern,  although. 
contrary  to  the  fenfe  in  which  the  teftator  may  mean  to 
ufe  them;  and  upon  this  cafe  lord  chief  juftice  IVibnot  ob« 
ferves,  that  the  departure  of  our  courts  of  juftice  firom  an« 
ticnt    maxims,    is   fure  to  breed  confufion  and  uncer- 
tainty ;  and  it  had  been  better  had  the  old  notion  of  the 
word  heirs  being  a  word  of  limitation,  never  been  broken 
in  upon :  fo  that  five  fucceifive  chancellors  lay  down  the 
diftin6lion  for  which  I  contend ;  and  the  laft  fet  of  great 
men  whom  I  mentioned  concur  with  them  in  their  decree 
upon  a  legal  devife. 

Besides  thefe,  the  cafe  of  Coulfon  and  C?«^«  before  1.  St.  1125- 
this  court  in  1744,  is  a  very  refpc£lable  authorit}',  and,  *•  ^^*^  *4»* 
corroborating  with  the  cafes  in  chancery,  fettles  it  inviolably, 
^at  where  the  tcjlator  ufes  words  of  limitation.,  his  inten- 
tion Jhall  not  contravene  them^  however  plainly  exprcjjid. 
This  cafe  is  very  much  difputcd ;  but,  befides  what  my 
learned  friend  mr.  ferjcant  Glynn  obferved  upon  it,  many 
arguments  may  be  ufed  in  fupport  of  it.     He  faid,  that  it 
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was  a  revival  of  the  ancient  law :  this  Is  what  mj'  lord  cUef 
jnRice  ff^i/mat  fo  2nx'iouSly  vf'\ihcA  i  and  as  fuch  it  is  a  va-* 
luable  decifion.  Befides  this,  lurd  Hardvnckt  confirmed 
it  in  Bagjhaw  and  Spmrery  laying,  "  That  JtHct  the  cafe  ef 
*  Coulfon dW Coulfbn  heviould  net  urge  tbecajtof^tpi^ott 
**■  and  Voyce,"  If  he  thought  it  was  not  law,  why  would 
not  he  overrule  it  F  Then  it  might  have  been  done  widi- 
out  inconvenience ;  but  now  that  is  impofliblc,  for  convey- 
ancers have  fettled  property  upon  it ;  and  if  it  fhould  ocrW 
be  overruled,  half  the  efhtes  in  die  kingdom  would  be 
jhaken  in  the  moft  eflential  points.  Your  lordfhips  are 
therefore  now  aftcd  to  do  what  would  gready  endangef 
the  eafe  of  the  bulk  of  mankind  in  this  kingdom^  and  to  do 
fo  upon  a  ground  which  has  never  yet  been  ftruck  upon. 
For  the  firft,  in  the  year  1 769,  you  are  deiired  to  contnt* 
vene  tile  rules  of  conftruflion  eftabliflied  on  good  policy 
and  general  ulagc,  to  fupport  the  intention  of  an  individual. 
Iclusbecn  Cud,  that  the  difiinflion  between  trufts  and  legal 
cftates  will  be  attended  with  inconvcniencies.  I  know  c/^ 
none :  no  mortal  can  doubt  whether  the  eftate  is  a  truft  or* 
legal  one.  If  a  trufl,  the  intention  is  to  controul;  if  not, 
tiie  rules  of  law. 

The  dcvife  of  the  prcfent  eftate  in  litigation  is  a  legal 
devife.'  The  tcftator  has  ufcd  words  of  limitadon;  and  as 
fuch  his  intention  muft  be  conftrued  according  to  the  le^ 
fenfc  of  his  words,  which  give  an  eftate  tail  to  the  (on 
y.  W.  under  whom  the  plaintiif  claims  j  and  therefore  I 
pray  your  lordlhip's  judgment,  whereby  you  will  fettle  this 
important  point,  and  give  additional  weight  and  authority 
to  the  well-decided  cafe  of  Caulpn  and  Coulfon. 


Mr.  Serjtmt  Burland,  in  reply. 

THE  ground  of  mr.  Solicitor's  argument  is,  the  cafe 

in  chancery,  and  the  cafe  of  Caulfen  and  CauUhn.    As  to 

the  firft,  it  can  have  no  weight;  one  nde  of  property  and 

conftnic- 
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conftrufiion  muft  run  in  both  courts,  or  it  would  be  im* 

poffibk  to  have  any  certainty,     l^he  law  of  dciccnts  is 

the  (ame  in  both  courts ;  and  in  fVatts  and  Ball  it  is  laid    i.  p.  WUL  iot» 

down,  that  both  courts  are  bound  to  decide  by  the  (ante 

rules.    In  Pybus  and  Afttfordy  lord  Hale  obTerved,  that 

Judges  fhould  be  qftuti  to  difcover  intention,  and  to  exe« 

cute  it  when  diicovered ;  fo  that  if  a  legal  expreifion  muft 

controul  in  a  legal  devife^  it  muft  in  a  truft,  and  vice 

verfd.     As  therefore  I  fubniitted  that  the  principle  laid 

down  by  Coke  was  corroborated  by  many  fublequent  cafes, 

£>  I  truft  that  principle  cannot  be  (haken  by  the  authorities 

Bsentioned  by  mr.  Solicitor.     As  to  the  cafe  of  Coulfin 

and  Cou^im^  it  is  not  applicable  to  the  prefent ;  the  inten* 

tioh  is  fo  very  ftrongly  .explained  in  the  prefent  devife, 

Thefe  two  grounds  failing,  leave  us  quite  free  to  fay,  that 

y.  W.  took  only  an  eftatc  for  life ;  and  therefore  I  pray 

your  lordfhips  judgment  for  the  defendant. 


Lord  Chief  Juftice  Mansfield. 

IT  is  very  fit  that  this  matter  fhould  be  argued  again, 
and  all  the  cafes  reconfidered.  There  is  a  long  firing  of 
them  in  the  books,  but  there  is  a  great  diveriity  of  opi- 
nions. It  fhould  be  confidered,  that  the  different  temper 
of  the  times  may  have  occafioned  confiderable  difference  ; 
and  the  want  of  due  attention  to  this  has  occafioned  the 
courts  to  run  into  many  abfur J  diftinftions,  which  had  now 
better  be  forgotten.  The  chancellors  have  in  their  decrees 
made  many  diflinftions,  particularly  between  the  truft  and 
legal  eftate ;  and  indeed  even  in  the  trufts,  between  trufts 
executory  and  executed :  neither  of  thefe  diftinftions  are 
founded  in  fenfe.  As  to  the  firft,  courts  of  equity  are 
bounden  by  a  general  rule  of  law,  as  much  as  a  court  of 
common  hw.  As  to  the  fecond,  all  trufts  are  executory. 
It  is  abfolutely  necefTary  to  the  very  exiftencc  of  a  truft, 
that  it  be  executory,  becaufe  a  truft  executed  is  within 
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tiie  Statute  of  UCqs.  This  lord  Hardwicie  particubriy  re* 
marks  in  the  caie  of  Bagjhaw  and  Spencer:  but  upon  the 
({uenions  that  have  arifen  in  common  law  diere  have  E>ecn 
many  fubtiltics.  In  King  and  MeUing,  lord  Halt  men- 
tions a  cafe  wherein  a  perfon  gives  an  eftate  to  anMber  for 
life,  ft  mn  aliier  ;  and  upon  this  ground  it  was  ruled  an 
cflatc  fur  life.  So  there  is  Batkhtuft  and  IVelU^  and 
aany  others.  Thefe  refinements  Ihould  be  all  abforbcd  bjr 
enquiring  on  the  prcfcnt  occafion,  whedicr  the  tdfaitDr's 
intention  is  the  fovereign  guide ;  or  whether  the  legal  icnfo 
cf  certain  technical  exprellions  is  to  controul  that  inten- 
tion, when  it  appears  that  he  has  unwarily  and  ignorantl^ 
uii.'d  them  I  That  qucllioii  refc^ved,  will  finally  decide  this 
mdtieri  and  I  am  dierefore  veiy  defirous  of  having  it 
argued  nnd  determined  by  us,  and  after  us  by  tbe  highcft 
authority. 


The  cafe  flood  over  for  judgment  from  May  2,  1769,  ^ 

to  Feb.  8,  1770.  Hil.  10.  G.  3.  when  the  Judges  deli 

Tcr;d  their  opinions,  fcrialim,  to  die  following  effcd; 

Afr.  7(jfll«WlLJ.ES. 

THIS  cafe  of  Perrin  anil  Blake  (lands  for  the  judgmeivf 
of  the  court.  As  tliis  aflioii  is  only  brought  to  take  the 
c^inion  of  the  court  on  the  qucftiun  contdned  in  the  akf 
there  is  no  occafion  to  ftate  the  pleadings.  The  fimple 
.  (jueflion  before  us,  is,  "  What  eftate  did  J.  IV.  take  under 
the  will  of  his  father?"  Before  I  come  to  examine  this 
quefiion  upon  legal  authorities.,  1  (hall  premifc  a  few  gene- 
r;J  obfcrvations.  In  forming  my  opinion  on  this  cafe,  I 
have  confidered  the  true  grounds  upon  wlucb  the  gencnd 
auiliorities  in  law  have  turned,  and  I  have  uled  my  u&noft 
endtavours  to  get  a  dear  fight  of  every  hint  or  fuggeftiQil, 
asH'cll  as  ofeveryargumentand  authority,  diat  I  may  decide 
upoji  the  fulIeA  view.  However  unfortunate  I  may  be  in 
^ffcrinj  with  my  brothers,  I  (ball  make  myfelf  eafy  with 

this 
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tiiis  reflexion,  **  that  conftant  unanimity  of  fentimcnt  alone 
•*  is  no  conclufive  evidence  of  integrity  in  a  court.'*  It  is 
the  duty  of  a  judge  to  decide  upon  the  moft  rational  fcheme 
that  occurs  to  him ;  and  he  had  better  adhere  to  that  opi- 
nion which  he  has  formed^  than  give  way  to  the  undus 
influence  of  others,  however  erroneous  his  own  opinioil 
may  in  fad  be  t  my  opinion  therefore  is  fuch  as  I  have 
formed  without  any  prejudice^  and  Without  any  regard  to 
the  fentiments  of  anotlier* 

It  is  an  univerfal  notion^  that  in  a  commercial  country 
tdl  property  (hould  be  freed  from  every  clog  which  may 
hinder  its  circulation.     In  the  early  times  of  our  hiftory^ 
Where  feudal  policy  prevailed  in  its  full  extent,  every  fpe- 
cies  of  alienation  was  unlawful ;  but  when  the  rigour  of 
that  fyftem  wore  ofFj  we  find  alifenation  grow  up  and  en- 
couraged in  its  higheft  degree.     In  this  view  of  the  cafe, 
the  fi£Hon  of  common  recovery  to  avoid  the  ftatute  de 
J^oftisj  is  highly  commendable.     The  ftatute  of  wills,  and 
the  abolition  of  military  tenures,  the  introduftion  of  com- 
niercc  in  the  moft  fuperlative  manner,  with  the  improve- 
ments in  conveyancing,  make  us  now  view  the  property 
of  this  kingdom  as  almoft  entirely  difentangled  from  the 
clogs  which  it  formerly  bore ;  and  upon  motives  of  policy 
the  courts  of  juftice  will  ever  incline  againft  any  idea 
which  {hall  prevent  its  circulation.     A  judicious  writer 
(Blackftone)  obferves  to  us,  the  word  **  heirs"  is  abfo'^ 
lutely  neceffary  in  any  deed  to  pafs  an  eftate  of  inheritance : 
Ais,  feys  the  author,  is  a  rtllck  of  feudal  ftriftnefs.     From. 
what  I  have  before  (aid,  it  is  clear,  that  I  fhall  ever  dif- 
countenance^  as  much  as  I  can,  any  thing  which  favours 
of  antient  ftriftnefs  and  policy,  and  where  I  can  poilibly 
depart  with  juftice  from  an  old  maxim  the  policy  of  which 
has  now  ceafed,  I  certainly  will.    And  here  I  will  mention 
curforily,  that  in  Shelley's  cafe  the  rule  is  confined  to 
J%9i#  or  conveyance^  and  therefore  by  no  means  applicable 
to  a  will :  the  law  acknowledges  a  maxim  which  necefia-** 
Woh.  It  X  rily 
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rily  follows  from  any  idea  of  propcrt}%  "  cujus  ejl  dare  ejus 
**  eft  difponere^  et  donationes  funtjlri^i  juris**  But  wills 
have  always  been  liberally  expounded  to  fulfil  the  teftator's 
intention ;  whatever  conditions  he  lays  upon  his  property 
fhould  be  obeyed  by  him  to  whom  it  is  conveyed,  and 
countenanced  by  the  courts  of  juftice.     In  the  cafe  of 

1.  Surr.  lice.     Long  and  Laming^  lord  chief  juftice   jyilmot  has  diis  re- 

markable expreflion :  *'  The  teftator's  intention  is  the  pole- 
*^  ftar  by  which  the  court  muft  fteer  in  every  decifion  upon 
**  a  will,  and  we  muft  coUeft  that  intention  from  every  part 
*'  of  the  will,  and  apply  them  to  each  other."  In  the  pre- 
fent  cafe,  therefore,  reafon  and  humanity  are  my  guides ; 
reafon  will  point  out  the  intention  of  the  teftator,  and  hu- 
manity will  encourage  me  to  fulfil  that  intention;  and 
though  I  (hall  be  ultimately  found  to  differ  with  a  cele- 
brated cafe,  yet  I  will  follow  the  prudent  example  of  lord 
Pollcx.  TOT.  Raymond^  who,  fpeaking  of  the  cafe  of  Kini  and  Atelllitg^ 
3.  Kcb.42.  Si.    ^^^  C4  .pj^^j  ^jjf^  jg  ^Q^  determined  and  fettled;  as  fuch  it 

2.  Lev.  5«.  «  niuft  not  be  Ihaken,  but  we  will  not  pu(h  an  inch  further/' 
22  <.  '  **  ^^^  ^^  Coulfon  and  Coulfon  has  been  the  dire£lrix  to  con- 
2.  Sir.  1115.       vepnces,  I  muft  admire  that  they  (hould  place  fo  implicit 

**  ^Ik  "to*       *  *^^^^  ^^  ^  ^*"S'^  ^^^  *  efpecially  as  the  cafe  of  Bagjhave 

and  Spencer^  and  my  lord  Hardwlcke^s  argument  upon  it, 
ccrtiinly  fhook,  if  not  to  tiy  overruled,  it.  I  come  to  the 
prefcnt  cafe ;  there  are  two  queftions :  ift.  What  appears 
to  be  the  intention  of  the  teftator  ?  ad.  Was  that  agree- 
able to  the  rules  of  law  ? 

His  intention  is  apparent  from  the  introdu£lory«cIaufe 
which  governs  the  whole  will :  the  devife  to  Ifaac  Gale  is 
a  further  proof  of  his  intent.  From  every  part  of  the  will 
it  appears  that  Gale  was  meant  as  a  truftee  to  preferve 
the  contingent  remainders ;  and  though  he  docs  not  explain 
it  fo  in  terms,,  yet  as  this  invention  of  Bridgeman  and 
Pdrncr  is  of  a  century  ftanding,  and  being  conftantly  ufed 
for  the  purpofe  of  fupporting  contingent  remainders,  if  it 
(docs  appear  that  tlie  teftator's  general  intent  i$  to  ufe  a 

deviie 
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devKe  in  that  way^  though  he  fliall  not  have  explained  it 
£>,  yet  I  think  it  may  be  (airly  taken  for  fuch  :  after  his 
devife  to  Gale^  he  gives  it  to  the  heirs  of  the  body  of  his 
Ion.  If  he  can  give  an  eftate  for  life  to  one^  and  the  inhe* 
ritance  to  the^heirs  of  the  body  of  the  firft  devifee,  and  if 
his  intention  appears  to  be  fo,  I  fliall  think  that  that  inten- 
tion muft  contfoul  the  legal  fenfe  of  the  words  *'  heirs  bf 
**  his  body."  The  principle  of  the  law  which  laysj  **  that 
**  the  intention  of  a  teftator  muft  govern^  if  it  be  con- 
*'  /iftcnt  with  the  rules  of  law,"  is  thus  ably  explained  by 
my  lord  Hardwicke^  in  the  cafe  of  Bag/haw  and  Spencer i 
**  the  intention  muft  be  'confiftent  v/ith  the  rules  of  law," 
that  is,  the  main  obje£l  of  his  intention*  The  principle 
does  not  apply  to  the  legal  fenfe  of  technical  expreiHons,  &c» 
and  in  that  cafe  there  lay  the  fame  objections  as  now,  and 
they  were  duly  infifted  on  at  the  ban  We  have  noW)  then^ 
got  at  the  queftion  in  this  cafe :  Whether,  or  not,  in  the 
prefent  cafe  the  heirs  of  the  body  may  be  taken  as  words 
of  piurchafe  ?  For  if  they  cannot,  now  I  know  when  they 
can,  will  it  be  faid,  that  becaufe  of  the  rule  laid  down  in 
SAMfs  tafe^  tliey  muft  in  this  cafe  have  the  force  of  li- 
mitations? Surely  jlrcher*^  cafe  in  i.  Rep.  66,  Law  and  2.L.Rayfn.«56i. 
DavieSy  arc  fufEcient  to  fliew  that  there  are  cafes  wherein  Bara'^i^BlaiS. 
words  of  limitation  have  been  ufcd  as  words  of  purchafe } 
end  fo  is  Roger  de  MandtvUle*Sy  m  Co*  Lit.  246^  The 
rule  contended  for,  which  is  in  Shelley's,  cafe,  was  pro- 
nounced by  lord  Coke  upon  a  deed,  and  at  a  time  that  he  t.Co.Rcp.93.b. 
was  pleading  at  the  bar ;  and  tliough  I  fliall  be  for  adher^ 
ing  to  it  in  every  cafe  literally  within,  yet  it  muft  not  be 
extended  an  inch%  The  maxim  itfclf  grew  with  feuda 
policy,  and  the  rcafons  of  it  are  now  antiquated*  The  lo- 
gicians fay,  "  Cejfante  caufd  cejfat  effe^us ;"  and  furely  the 
lawyer  may  fay,  "  I  will  confine  an  old  rule  of  law  within 
**  its  exaS  bounds,  and  extend  it  as  little  as  is  poffible  !'^ 
But  in  faying  this  I  am  warranted  by  the  judgments  of 
901  courts  of  juftice,  I  fliall  therefore  go  through  thefe 

X  2  fcveral 
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fevdral  cafi's  as  briefly  as  I  can,  as  they  will  be  remem^ 
bered,  r.nd  more  ablv  explained,  bv  my  brothers  who  con- 
cur with  me.  The  firft  cafe  is  TPaier  and  Sneive.  This 
cafe  was  i;pon  z  d^^d,  auJ  there  ivords  of  limitation  were 
confirucd  worti-i  of  fiurchafc  to  fulfil  the  intention  of  the 
parties.  This  cafs  ii  mentioned  in  Burchelt  and  Durtlant, 
and  accounted  law  in  Leii^  and  Laming.  Lord  chief  juf- 
tice  lV':lr.:ot  comment?  upon  this  cafe,  and  his  commentary 
tarries  wiiti  il  grvat  '.vei^ht  and  feiife.  He  admits  it  to  be 
law,  and  ar_. ii-.S  r''r..m  tlie  autliorify  of  that  cafe  the  expe- 
diency of  coni^niing  wills  in  ihc  fame  manner:  "If  the 
*'  intent  (Cm  tl-at  l;;arncd  judge)  be  in  equilibrU,  let  the 
"  law  contrciil ;  ifnot,  letthe  intention  or  legal  fsnfe  of 
**  )iis  ^vort'.f,  wiiithever  preponderates." 

'Vnz  nc;:t  cafe  is  Lif.c  and  Gray,  exactly  fimilar  to 
JV,ikir  and  SmniYi  and  aflirmcd  in  the  exchequer  chamber 
by  tlie  unanimous  opinion  of  all  the  judges  i  this  is  there- 
fore a  very  rirong  autliority  to  (hew,  that  fuperadding 
words  correfi  the  legal  fenfe  of  certain  technical  cxpref- 
fions. 

Upon  a  deed  too,  the  cafe  of  Tf^:thers  and  Mgaod  in 
chancery  had  the  fame  cfFeil ;  lord  TiiHot  obfcrving  upoi^ 
this  cafe,  "  that  the  law  could  jiyt  counteraft  manifeft  in — 
"  tcFition."     To  thcfe  cales  it  may  be  objected,  that  the 
words  were  addid  to  thofe  which  gave  a  purchafe ;  buC 
lord  Hat\hvicki,  in  B.i^'hinu  and  Spenetr,  exprefely  an- 
fwers  this  oiijcction  by  iiiying,  tliat   "  thr  priceding  wtrJt 
.*'  -only  indicandthe  hilcution ;"  and  fays,  "  if  feme  wards  wilt, 
"  tuhj  may  not  other t  ?"  There  can  be  no  charm  nor  magic  in 
words,  but  their  etTeS  is  conllituted  by  the  fcnfe  thej-bear. 
Upon  the  ground  therefore  of  thefe  cafes,  I  trufV,  I  mieht 
fifL-ly  reft  my  opinion  ;  but  thefe  cafes  arc  confirmed  by 
many  rubfequent  ones,  which  I  will  briefly  run  throu^ 
Burchelt  and  Durdant :  This  cafe  went  frbm  this  court  to 
the  houfi:  of  lords  i  and  there  words,  to  which  the  law  had 
annexed  certain  fignificatians,  yielded  to  the  intention  of 

the 


tASE  OF  PERRIN  AND  BLAKE,  IN  THE  KING'S  BENCH.  |0.I 

the  tcftator.     Here  may  be  mentioned  fcvcral  cafes  from 
lord  Rollers  Abridgment,  837.  all  confirming  the  fame  point 
for  which  I  nov/  contend.     After  tliis  foUovvs  Biauinont 
*Lnd  Long^  and  Ncwcojnmen  and  BarkLam^  or  Br  own  aiid    i.  Str,  3  c. 
Barkhani'i  \}tio7'^  \ox^  Cciuper :  upon  this  cafe  lord  t^ic/^.T    *  '      *   '  ^ 
obferved,  that   if  the  law  could  inv^iriably  adhere  in  all 
cafes  to  the  technical  expre/lions,  without  any  deviation, 
in  the  molt   natural  and  proper  Ciif;;,  the  common  la.w 
would  become  a  mere  mr,ttcr  of  memory  inflead  cf  being 
a  fyilem  of  judgment  and  rcafon.     The  cafe  of  r^iickhoufe    2.  P.  Will.  476. 
and  JVcUs  is  exactly  to  this  efrect;    "to  the  elJcil  fon 
^*  for  life  only^  for  want  of  iffuj  to  the  male  children ;" 
;ind  this  was  refolyed  to  be  an  cftate  for  life;  and  the  court 
chiefly  relied  on  only^  as  a::  indication  of  the  teftator's  in- 
tention. The  cafe  of  R^obirifon  and.  Rolinfon  w^s  determined    cited:. Burr. 51. 
upon  its  particular  circumilanccs,  and  I  fliall  prcfjntly-men- 
tlon  that  cafe  mere  Wly,     Thus  we  find  ^hat  »the  cafe  of 
Archer  v/2^  determined  upon  the  intention ;  and  Clarke  and    Moor,  553, 
Day  is  exaSly  fimihr  to  it.     In  Loddiugton  and  Kyme  the    i.L.Raym.ioj. 
court  refolved  that  IJfue  fliould  be  a  word  of  pi»rchaCe.    The    *•  S-*'**-  »^4.' 
iiTue  in  ftrlct  language  is  in  a  will  the  fame  as  heirs  of  the    p jtzg.  \^ 
body :    lord  HjU  fays  (o  in  King  and  ALIling,     And  to 
tliif,  if  it  be  necefi'ary,  is  lord  chief  juftice  Prutt^s  opinion 
\\\  Shatv  2J\di  UVighj  and 'in  I^egatte  sAii  SczvelL     I  cite    jStra.  79S. 
thefe  cafes  to  flicw  that  iflue  or  heirs  of  the  body  may  be    piugib.  "7' 
ufcd  as  words  of  purchafe.    To  this  I  muft  cite  Hfhite  and    »•  *'•  ^'^-  *"• 
Collins  before  Igrd  chief  juftice  Kingy  in  C.  B.  5  Geo.  J.    -'94. 
and  Law  and  Davus,     In  Law  and  Davies  the  words    Comb,  if  9* 

a.L.Raym.156*. 

were  all  in  one  fcntcncc,  and  fo  they  are  at  prefent.     In    2,  sira.  849. 
Peacock  and  Spooncr.  2.  Atk.  8g.  lord  Hardwicie  obferved,    ^'-  K.B.ctf,. 

...  ».Vern.43.i93. 

that  though  the  words  found  like  limitations,  yet  the  in-    1.  Frceic.  ii4, 

tention  of  the  teftator  may  controyl  them.  This  is  exactly 

the  pofition  I  am  endeavouring  to  eftablifli.     Long  and 

framing  goes  thus  far.     Bag/haw  and  Spencer  is  exactly  ii\ 

point ;  but  to  liie  laft  cited  cafe  it  will  be  objefted,  thai  it 

was  upon  a  truftj  but  in  this  I  fee  no  found  reafon.   There 
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IS  the  cafe  of  Aujlln  and  Taylor  before  lord  Northington^ 

which  (hews  how  little  he  regarded  them  :  it  is  true,  lord 

fiardwlcke  did  go  into  this  dirtinclion ;  but  it  was  for  very 

1.  Vci.  646.       ^*^^  purpofes,   to  avoid  overruling   Coulfon  and  Coulfon, 

iteneyC.R.9.    But  in  Garih  and  Baldwiity  in  1755,  he  (hews  us  that  his 

fentimcnts  were,  *^  that  one  rule  of  property  rmtji  run  in 
<*  both  courtly  He  quotes  Hobarty  33.  where  the  learned 
judge  fa)^  ^^  no  man  fhail  fliew  me  a  cafe  where  an  heir 
*•  can  take  as  purchafer,  without  declaration  phin."  The 
meaning  of  this  is,  that  in  cafe^  of  a  devife  plain  declaration 
(hall  be  preferred  to  the  operation  of  legal  words.  Againft 
this  may  be  cited  the  cafe  of  King  and  MelUng :  this  cafe 
turned  upon  interpretation.  HaU  was  of  two  opinions,  and 
the  intention  was  in  equilihrio.  In  fuch  cafes  I  admit  the 
ftrift  rules  of  law  muft  take  place  :  juft  fo  are  the  calcs  of 
t.  L«v.  417.  Duncombe  and  Dunccmhey  Langlcy  and  Brcwny  and  Good^. 
».L.R»yai.J437.  right  and  Pullyrty  diftinguifiied  from  the  prefent.  In  the 
faro.  k.  B.*  6-  ^^^J  ^^  point  before  the  court  was  a  very  different  one  j 
.  and  it  was  upon  a  deed.  The  court  rcftJved,  that  the  in- 
tcrpofition  to  tniftees  feparated  the  freehold  and  inheri- 
tance fo  as  to  prevent  a  merger.  In  Goodrlgbt  and  PuHyn 
it  was  refoived  upon  the  intention  not  being  fufficiently 
^xpbincd ;  and  in  fuch  cafe  I  have  continually  faid  that  I 
would  follow  the  legal  funfe  of  the  words.  Next  in  order 
is  Coulfon  and  Coulfon ;  an  extraordinary  opinion.  Lord 
Hardtvickc  ever  diffented  with  it  j  and  fays  he,  in  Bagjbaw 
and  Spencery  <*  If  that  caji  he  laWy*  fpeaking  of  Coulfon 
and  C:iulfon  :  but  whether  it  muft  now  (land  or  not,  it  is 
not  apponte  to  the  prefcut  cafe.  In  Gajth  and  Baldwin 
f«meC.R.i2z.    ^c  v/ords  are  not  ftrong  enough.    In  &car  and  Majierman 

the  qucftion  was,  Whether  he  took  an  eftate  for  life  or  in 
tail?  Lord  chief  juftice  JVillei  obfervcd,  ".that  if  the 
"  intention  had  been  clear,  the  technical  expreilion  might 
«  have  given  way ;  but  in  that  cafe,  fince  it  was  not  m.ani- 
«*  fcft,  the  iegal  fcnfe  muft  take  place."  This  reafoning  is 
not  applicable  to  the  pruicnt  cofcj  for  be^c  the  intent  is 

clear 
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clear  beyond  a  doubt.  The  next  cale  is  Robinfon  and  iS^- 
binfon.  That  cafe  was  determined  on  its  own  particular 
circumftances,  and  thereupon,  cannot  have  any  influence 
over  the  prefent  point.  The  reafons  of  the  determination 
are  given  in  mafter  Burrow*s  Reports,  51 ;  but  I  have 
procured  from  lord  chief  juftice  Parker  a  copy  of  the  opi- 
nion which  he  delivered  in  the  houfc  of  lords  upon  that 
\cry  cafe.  The  judges  have  particularly  confidered  what 
condrudion  the  words  will  bear.  It  would  have  been  a 
defirable  thing  to  have  fulfilled  his  whole  intention,  but 
that  feems  impdffible.  It  is  a  rule  of  law,  "  that  if  the 
^anceftor  takes  a  freehold,  and  the  inheritance' is  deli- 
**  vered  to  the  heir,  the  anccftor  takes  the  whole  eftate.*' 
His  lordfhip  then  goes  into  the  particular  circumilances  of 
the  cafe,  and  concludes  with  obfcrving,  ^^  that  as  his  whole 
**  intention  could  not  be  fulfilled,  the  judges  were  of  opi- 
^^  nion,  that  what  appeared  the  moft  general  intent  fhould 
"  be  complied  with;"  but  this  {landing  on  its  own  parti- 
cular grounds  is  not  appofite  to  the  prefent  cafe.  Some 
cafes  were  determined  by  lord  Northmgton.  The  firft 
was  a  cafe  which  was  determined  againft  this  general 
doctrine,  **  that  the  intention  fhould  controul  the  legal 
**  fcnfe  of  the  words  /*  but  this  cafe  not  being  £itisfa£lory, 
an  appeal  was  prepared  to  be  carried  to  the  houfe  of  lords; 
but  no  opinion  which  the  fuccefeful  parties  took  encou- 
raged them  to  anfwer  fuch  appeal,  and  therefore  they  chofc 
to  drop  it  The  cafe  oi  King  and  Burchell  was  before  atedtm.Barr. 
lord  Northington*  This  was  determined  to  be  an  cftate  "ox- 
tail, on  account  of  the  ambiguity ;  there  being  in  the  ' 
former  part  of  the  will  words  which  conveyed  an  cftate 
tail,  and  fomc  words  which  founded  in  the  latter  part  of  it 
like  an  intention  to  give  an  eftatc  for  life. 

The  laft  cafe  upon  this  fubjedl  was  Dodfon  and  Grexp.    ».  wilfooy  y%x» 
Upon  this  cafe  I  ihall  make  a  fow  obfcrvation^.    As  firft, 
it  was  determined  upon  the  very  principle  on  which  i?p- 
bin^QTi  and  Robinfon  was  determined:^  to  fulfil  the  greater 
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part  of  the  intentions.     The  whole  of  his  intention  being 

impodible  to  be  complied  with  in  the  words,  it  is  not 

iimilar  to  the  prefent ;  and  the  court,  in  delivering  their 

opinion,  declared  they  a<Sed  upon  the  ground  of  compli-s 

•nee  with  the  teftator's  uiteution ;  lord  chief  jutticc  IVilmot 

obferving,  '*  that  the  teftator's  intention  ivas  the  favereign 

**  guide  in  the  conJlruSiion  of  a  will^*  and  that  the  legal 

fcnfe  of  the  words  would  be  of  little  avail  againft  fuperior 

force  of  intention.    I  have  now  gone  through  all  the  cafes, 

and  I  think,  that  upon  principles  the  cafe  is  clearly  with  the 

defendant.     And  J  further  think  that  the  weight  of  autho-< 

rity  is  confiftent  with  thofe  principles ;  ^d  therefore,  upon 

the  whole  view  of  the  cafe,  I  think  the  intention  of  the 

deflator  muft  prevail ;  which  being  to  give  an  cftate  for 

life  only  to  John  IFilliams^  in  my  poor  opinion  he  took 

fuch  an  eftate  only,  and  of  courfe  I  muft  think  that  iud^'v 

incnt  mult  be  given  for  the  defendant, 


Mr,  Juiilcc  Aston, 

I  HEARTILY  wifh,  gentlemen,  that  J  could  relieve 
you  from  the  attention  to  another  long  argument;  but 
iipon  a  cafe  of  this  import  it  is  incumbent  on  me  not  only 
to  give  my  opinion,  but  my  reafons  for  that  opinion, 

Upon  this  cafe  we  are  to  obferve,  that  we  are  now  ex- 
amining a  teftator's  will,  and  deciding  upon  the  deviies 
in  that  will.     The  flrft  and  fundamental  rule  of  law  in 
point  is,    "  that  the  intention  of  a  tejiator  is  to  he  colleSfii 
"  and  allowed^  though  not  expreffed  in  any  legal  language** 
Let  us  til  en  confider  the  intention ;  this  is  clearly  to  give 
an  eitatc  for  life.     Lprd  Jlardwicke^  in  \\\t  cafe  of  Tflld 
and   Leii'is^  obferved,    *^  that  ivbere  the  intention  is  not 
♦'  pLtii  to  give  an  efiate  tail^  they  will  not  do  it  to  defeat 
•  f*  the  limitations  ond  prov'ifions\^  but  (hys,  a  devife  to  A^ 
for  life,  remainder  to  the  heirs  of  his  body,  is  of  great  in- 
flUwiiC^j  aiid  recjuircs  ftrong  marks  of  a  contrarV  imentioi)| 
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to  contravene  the  legal  fenfe  which  thefe  words  carrjr. 

In  Backhoufe  "and  ff^ells  the  judges  relied  upon  the  word 

only ;  and  fo  (aid  lord  Hardwlcke^  in  Robinfon  and  Robinfon^ 

Lord  chief  juftice  ^//m^f  likewife  obferves  in  Sayer  znA.    Ambkr,  34^. 

Maflerman^  "  once  fix  the  intention^  and  the  law  decides 

^  upon  it  without  ambiguity.**     And  fo  it  hath  been  fettled 

for  above  a  century :    every  cafe  ftands  upon  its  own 

bottom;   others  only  confound;  fo  that  hence  we  may 

conclude,  that  the  intention  which  is  clear  fhould  govern, 

]But  it  is  objeded, 

First,  That  in  Shelley's  cafe  it  is  l^d  down,  ^^  that  if  i.  Hep.  $3.  ti, 
^*  the  ancejior  takes  for  Ufe^  and  in  the  fame  injlrument  an 
•*  inheritance  be  limited  to  the  heirs  of  his  hody^  the  firji 
M  takes  the  efiate  tail." 

Second,  That  the  teftator  has  made  fuch.  a  devife  in 
the  very  words  in  the  prefent  cafe,  that  no  words  of  limita- 
tion are  fuperadded  to  the  words  devifmg  the  inheritance : 
that  the  devife  is  of  a  legal  eftate,  not  of  a  truft;  and 
therefore  that  the  legal  fenfe  of  the  words  will  fupcrvene 
the  intention,  however  plainly  expreffed.  As  to  tlie  firft, 
I  admit  the  rule  in  She/ley's  cafe  to  be  law ;  but  I  deny 
the  confequence,  that  it  is  an  invariable  rule  to  be  applied 
on  every  devife.     This  is  an  old  rule  of  feudal  policy,  the 

reafon  of  which  is  long  fince  antiquated,  and  therefore  it 
muft  not  be  extended  one  jot. 

Th^  word  heirs  is  a  term  of  art ;  it  is  neceflary  to  he 
uled  in  a  deed,  but  not  in  a  will.  Co.  Lit.  c.  i.  So  in 
^e  cafe  of  eflates  tail ;  in  a  deed  it  muft  be  created  by 
ufing  words  of  procreation,  as  heirs  of  the  body ;  but,  proli^ 
femini^  iffue,  children  will  do  in  a  will ;  Co,  Lit.  c.  i, 
from  whence  we  fee  that  the  teftator  need  not  ufe  terms 
of  art.  But  die  argument  now  is,  fince  he  has  ufed  them,  / 
they  muft  have  their  due  influence :  but  it  is  no  con- 
plufive  argument;  when  the  law  permits  an  intention 
to  be  freely  communicated,  no  reafon  can  be  given  why 
tqrms  of  art  fljould  no^  be  got  over,  Sir  Jofeph  Jekyll^  in 
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Papillon  and  Affjff ^,  faid,  "  77;<f  intention^  if  lawful^  Jhali 
"  govern,**     Lord  Talbot  obfervcd,  in  GUnorcby  and  jB^ 

Vi//f>  *'  T'^^  r/</^  ^  /^«/  h  not  fo  Jiricf  as  to  contrpu/  tht 
"  intent**  In  Sayer  and  Maftirmany  lord  conuniffioncr 
IVilles  obferved,  *'•  ^/^^/  the  intention  Jhould  always  govern  : " 
and  that  cafe  was  det*::riTitned  on  the  non-appearance  of 
intent.  Lord  keeper  ILnlty  concurred  in  this  opiaiont 
obferving,  that  fuch  was  not  an  arbitrary  opinion)  but  con* 
ibnant  to  juflice  and  reafon ;  that  if  the  intent  appears,  the 
tcftator  need  not  be  tied  down  to  Ic^al  conilru6fa'on.  I 
lUiow  of  no  rule  eftabliihing  a  contrary  do&'inc,  but 
on  the  contrary  many  cafes  favour  it,  as  lord  Burking  and 
Jady  Stanford^  IHthers  v,  Allgood^  &c.  and  therefore  fee-i 
jng  that  any  words  in  a  will  arc  capable  of  various  con- 
ftrudtions,  the  intention  muft  fix.  So  is  l,ijk  and  Grey^ 
Waker  and  Snowe^  &c.  To  thcfe  it  was  objeftcd  that  the 
intention  v/as  fhewn  by  dividing  words.  Lord  Hardwire 
anfwers  thi§  obje£lion  by  faying,  that  thtfe  words  only  in- 
dicate the  intention ;  and  that  if  thefj  words  were  fu£&cient 
to  do  fo,  any  others,  carrying  witli  tlicm  as  pUiii  mcaping, 
\vould  have  the  fame  cffecl,  [f^right  and  Pear/on  turned 
upon  the  intent.  In  Lcddiiigton  and  Kyjre  the  intent  pre*- 
vailed,  and  vr^s  tlie  ground  of  the  dccifion  in  Robinfiif 
and  Robiiifsn.  This  cafe  v/as  accorded  to ;  and  a  further 
confirmation  of  this  is  Jv///f  and  Burcheil^  before  lord  A^«?r- 
tbitigtcn.  In  King  and  MeUingy  lord  Hale  (ays,  **  In  a 
'*  will  the  intention  is  to  he  Igw  ta  expouKii  the  Ujlamen{, 
"  The  true  ground  cf  dscifion  is  the  intent  \  ai^  tipe  irne 
♦*  nuellicn  //,  what  is  that  intent  ?  for  the  interpretation  is 
"  toJJ^ew  how  he  has  explalmd  that  intent**  Dodfon  and 
Grew  goe?  uppn  the  fame  grounds. 

As  to  fuperadded  words  of  limitation  upon  the  words 
devifing  the  inhcritaiicc,  wh:;ther  fingular  or  plural,  they 
arc  immaterial,  the  true  ground  of  enquiry  being  the  in- 
tention. The  next  argument  is,  that  it  is  not  a  truft,  but 
a  Icjal  devife.     I  fee  no  grounds  for  t^e  di(linclion  b^- 

twcer^ 
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tween  truAs  and  legal  eflates,  nor  do  I  think  it  eftablifhed. 
It  is  laid  down  in  fcveral  cafes,  "  that  courts  of  law  mujl 
V'  dectdi  upon  intent^  as  well  as  courts  cf  equity,*^   It  is  fuf- 
ficicnt  to  mention  them ;   Garth  and  Baldwin^  Long  and    2.  Vcz.  64$, 
Laming f  JVhatts  2nA  Ball^  Sutton  and  Sutton,     Courts  of  i.  Burr.  1 100, 
equity  have  frequently  upon  trufts  decreed  eftatcs  tail;  and    ,'  p*^  ^m'^ , .  / 
this  upon  a  very  fubilantial  ground,  Becaufe  die  intent  of 
the  parties  has  not  been  fufEcicntly  explained  to  coatr{i-< 
vcn^  the  legal  operation  of  the  words.     In  J  741,  in  the 
cafe  of  Ncwcornmcn  and  Petkhn-i  Iprd  Hardwicke  fays,    »•  Str.  35. 
"  Another  point  made  is,  that  tins  is  a  tfuft,  an  execu-      ^     *  '^ 
"  tory  cftate.    I  am  unwilling  to  reft  here,  for  this  looks 
♦*  like  fetting  up   a  different  rule    of  law  and   equity/* 
Jn  that  year  Ferruy^  M.  R.  fent  Cculfcn  and  Coulfon  to  this    a.  Str  1115, 
court,   when   lord  Hardwicke  confirmul  the  reference:    *•  ^^' *+^* 
he  £iid,  that  fince  there  was  no  cafe  in  the  books,  nor 
any  aiiAority  appofite  \r\  that  cafe,  he  would  confirm  the 
reference.    There  was  the  cafe  of  Duncombe  and  Dun^    3.  Lcv.437j» 
corrdfCj  but  that  cafe  was  upon  a  deed.     It  is  not  to  be 
fuppofed  that  lord  Hardwicke  was  ignorant  of  Duncombe 
and  Duncombe ;  but  as  Coulfon  and  Cotifzn  was  upon  a  bi!!, 
he  thought  the  cafes  different.     In  1744  this  court  figncd 
the  certificate,  agreeable  to  Duncombe  and  Duncombe,  Lord 
Hardwicke  differed  with  the  court  of  king's  bench  upon 
the  cafe  of  Bagjbaw  and  Spencer;  and  in  the  courfe  of  his    1.  Aik,  57^^ 
argument  Hates  fir  Jofeph  JekylH  opinion,   which  was 
contrary  to  that  certified  in  Coulfon  and  Coulfon  \  and  then 
lays,  "  However^  ftnce  the  cafe  of  Coulfon  and  Coulfon  / 
**  will  urge  Papillon  and  Voyce  no  further^  &c."    No  one 
can  fay  that  he  confirmed  Coulfon  and  Coulfon  \  I  cannot 
4iicover  it.     Before  the  cafe  of  Coulfon  and  Coulfon  thepr 
had  been  various  Ciifes  to  ihew  that  heirs  of  the  body  were 
iomctimcs  to  be  ufed  as  words  of  purchafej    l.ijie  and 
Gray^  Papillon  and  Foyce^  &c. ;  and  thefc  fo  well  weighed  ^ 

with  mr.  juftice  Dcnnifon^  that  he  did  li.t  concur  in  opi- 
l^on  witli  Coulfon  and  Coulfon  \  though^  as  (ic  fcund  throe 

judges 
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judges  againft  him,  he  accorded  to  their  opinion.  1  do 
not  mean  now  to  fet  up  lord  Hardwickcs  opinion  as  law 
againft  the  decifions  of  this  court;  but  as  Coulfon  and 
Coulfon  was  (hakep  by  him,  and  as  it  did  not  run  through 
the  fcveral  courts  of  error,  it  is  not  a  very  ftrong  autho* 
rity,  and  is  therefore  open  to  a  free  difcuflion. 

Lord  Hcrdrivuke  did,  it  is  true,  lay  hold  of  the  di*. 

ftinclion  between  trufts  and  lcr;al  ertates,  to  avoid  over- 

ruling  Cculjh:  and  Coulfzn,     This  appears  from  what  he 

m^Vez.  646        tiid  in  Garth  and  BaUunti^  and  in  L€^.:tti  and  SnveU\ 

I.Poerc^^iil.Sy.    and  from  thcr.ce  it  is  clear  that  he  refted  on  Bag[hmu  and 

|f    p»-  5^  •      Spencer^  upon  the  teftator's  intent.     As  to  the  argunncnts 

drawn  from  a  confideration  of  convenience  towards  this  di- 
ftinction,  I  Ut  no  force  in  tiicm.  Whether  the  eftate  is  a 
truft  or  not?  is  often  the  fubject  of  litigation:  it  was  io  in 
BapJhiiW  and  Spfnccr,  When  the  court  of  equity  directs 
St  fettlement,  it  is  only  from  an  idea  of  complying  with  th^ 
intention  of  the  parties :  fo  (aid  fir  Jofrph  Jekyll  in  Papillon 
•  and  Voyce.  If  therefore  we  now  comply  with  the  tefta- 
tor's  intention,  we  fhall  ac^  agreeable  to  reafon,  law,  and 
conveniencct  The  fyftem  of  law  and  equity  will  be  uni- 
form, and  the  parties  faved  much  expence  and  trouble^ 

I. Ell.  Caf,  Abr.    Agreeable  to  this  is  the  cafe  of  Trevor  ajid  Trevor.    If  wc 

/"         S9<>»  do  not  allow  the  intention  to  govern,  there  will  be  nopo(- 

'*  '  '    Ability  for  a  teftator  to  difpofe  of  his  property  without 

keeping  a  conveyancer  in  his  houfe.     As  to  my  own  part. 
If  I  think,  upon  the  whole  of  what  I  have  laid,  that  the  in--, 

tent  is  to  controul',  and  this  is,  that  all  the  fons  fhpuld  take 
fucceflively,  and  all  the  daughters  as  teiunts  in  common. 

Lastly,  The  words  re  ft  raining  in  the  introdudory 
^aufe  flgnifying  nothing,  the  whole  claufj  is  explanator]^ 
pf  intention;  v/hich  is  confiftcnt  with  the  devifes  in  the 
other  parts  of  the  will.  And  to  fhcw  this,  the  cafe  of 
Vera.  <26,  Leonard  and  lord  Sujfex  is  a  refpeftable  authority :  there 
an  eftatc  tail  was  actually  devifci,  and  the  reftriftivc  claufe 
that  the  fons  fhould  not  alien,  w^as  holdeA  only  as  cxpla-r 

natory^ 
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natory.  So  in  the  prefcnt  cafe,'  the  claufe  reftraining  the 
power  of  alienation  in  the  firft  place  cannot,  in  {IriS  lan- 
guage, be  called  a  redraint  on  the  tenant  in  tail ;  and  as  it 
is  in  a  will,  it  mud  be  expounded  only  as  indicating  the  in- 
tention :  and  therefore,  upon  the  whole  of  the  cafe,  and 
upon  the  view  which  I  am  able  to  form  of  it,  I  muft 
think  that  the  fon  John  IVilUams  took  only  an  eft  ate  for 
life,  and  that  judgment  muft  be  given  for  the  defendant. 


J^r.  JuJIlce  YATESi 

I  SHALL  ever  feel  an  unafFccled  unerifinefs  when  it 
falls  to  my  lot  to  be  fo  unfortunate  as  to  differ  with  my 
brothers,  and  I  fhall  always  conclude  that  in  fuch  cafe  I 
am  in  the  wrong ;  but  here  I  will  adopt  the  very  delicate 
apology  of  my  brother  fVilUs^  "  that  judges  Jhould  always 
**  adhere  to  the  opinion  they  themfclvcsfcrm^  without  conceding 
■*  to  the  injluence  of  any  other, ^^  If  in  the  prefent  cafe  I  am 
in  an  error,  I  muft  fay  that  I  have  fpared  no  pains  to  dif- 
'cover  the  fource  of  my  error  5  but  1  have  formed  my  opi- 
nion after  the  moft  diligent  enquiry  and  fevercft  invcftiga- 
tion.  However,  I  defire  to  be  underftood,  that  although  I 
muft  fdU  into  the  fame  chain  of  rcafoning  as  my  brothers 
have,  yet  that  I  come  hither  prepared  to  give  my  fenti- 
ments  on  what  the  counfel  have  faid,  and  what  has  occur- 
red to  me,  and  not  as  replying  to  them :  fuch  proceeding 
'urould  be  indecent  on  the  bench,  and  therefore  I  here  fo- 
lenuily  proteft  againft  it.  ' 

The  general  queftion  upon  which  this  cafe  depends, 
is  this : 

.     "  What  eftate  did  John  IVilUams^  the  teftator's  fon, 
^  take  under  the  will  of  his  fother,  Z^.  IF.  ?'' 

I  ALLOW,  upon  the  conftruclion  of  a  will,  free  fcope  is 
-to  be  given  to  the  intention  j  it  is  to  be  coUeftcd  from 
irarious  ports,  and  the  whole  fclieme  and  defign  arc  to  iur 

dicatc 
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dicate  the  intention ;  but  the  intention  muft  be  nodufcRlf 
dcar^  and  likewife  fully  confident  with  e\xry  rule  of  law* 
There  are  cafes  to  be  met  with,  even  of  trufts,  where 
the  teflator  has  holdcn  forth  (Irong  marks  of  his  intention, 
and  yet,  becaufe  the  letral  words  which  he  had  ufcd  bore 
in  legal  language  a  contrary  import,  this  intention  gave  way 
to  the  fuperior  influence  of  law.  After  you  have  fixed  the 
intention,  it  then  becomes  a  qucftion,  Whether  fuch  inten-t 
tion  can  be  executed  confiftcntly  with  the  eftabliihed  rules 
of  Iav\'  ?  If  it  cannot,  we  had  better  adhere  to  the  law,  and 
let  a  thoufand  teirators'  v/ills  be  overthrown.  I  now  fliall 
examine  this  matter  in  queftion ;  and  if  I  find  the  inten- 
tion inconfiftcnt  with  the  rules  of  law,  I  ihall  hefitate  no 
longer  to  pronounce  it  vaini  In  confidering  the  queftioni 
let  us  fix  the  point :  This  is  a  devife  of  a  real  eftate  to 
yobn  Hlll.'.ms^  &c.  here  is  no  truft  executory,  no  future 
conveyance  to  be  made,  every  thing  depends  on  the  limi- 
tations in  the  will  itfelf.  It  is  an  axiom  of  our  law,  ^^  that 
**  wills  are  to  be  conjlrued  according  to  the  intention.*'  This 
axiom  was  ufed  at  the  bar  in  the  fulleft  fenfe  ,  and  it  was 
iaiJ,  "  that  the  intention  of  the  tejlator^  if  ^^gol^  JhouU  be 
"  carried  into  execution^  and  allowed^  in  wbatfoever  words 
**  he  Jhculd  have  exp  Lined  fuch  intention  :*'  but  I  cannot 
accede  to  fo  unbounded  a  pufition.  I  agree,  that  in  the 
cafe  of  an  executory  truft  it  is  fo  ;  and  this  out  of  huma- 
nity to  the  ignorance  of  a  tcftator,  becaufe  in  this  ca(e  no 
rule  of  law  will  be  violated  5  but  in  the  cafe  of  a  legal  de- 
yife,  I  conceive  allowing  fo  much  favour  would  overthrow 
the  eftabliflied  law,  and  endanger  property  coniiderably^ 

In  giving  my  fentiments  then  upon  this  queftion,  I  (hall 
endeavour  to  maintain  two  propofitions : 

First,  Thct  in  every  devife  of  a  legal  eftate  the  coa# 
fidcration  (hould  be  agreeable  to  the  legal  rules  of  con^ 
ftru(5tion. 

Second,  That  the  rule  laid  down  in  Sbelley*s  czk  h 
one  of  them.    If  I  ihould  prove  fucceisfiil  in  thefe  pro- 

politiou% 
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poCtionS)  it  will  immediately  TolloW)  dist  *John  fUlltams 
was  tenant  in  tail,  and  tliat  the  plaintiff  is  entitled  to  judg- 
ment 

What  are  the  rules  of  conftruflion  here  alluded  to  ? 
It  is  (aid  that  words  are  not  v/ithin  the  rules ;  but  I  con- 
ceive that  entire  limitations  are  not  within  the  favourable 
rules* 

Sir  Jofefh  Jekyll^  in  Papillon  and  Foyce^  (^i&^  "  that  the  2.  P.  WUL47ik 
**  tijiator  had  not  a  power  of  creating  a  fcrpctuily^  of  making 
**  a  chattel  defcend^  or  of  doing  that  which  the  law  deems  //- 
**  legal:  but  as  to  the  modes  of  exprejjiorty  the  law  had  ejla^ 
**  hlijhed  none  for  wills -y  the  tejlator  m'ght  ufe  fuch  as  plcafed 
"  him  J  the  law  would  jvpply  or  would  conjiruc  intircly  to 
^fulfil  his  intention."  U  this  Idc  law,  a  number  of  authori- 
ties muft  &1L  The  rule  of  hw  mentioned  by  fcveral 
writers  is  this :  "  jf  willJhalJ  he  conjlrued  fo  as  to  fulfil  the 
•*  intention  of  the  tcflator^  fo  far  as  is  confi/lent  with  the 
•*  rules  of  law."  The  whole,  wc  fee,  applies  to  conftruc- 
tion  \  the  teftator's  will  fliall  be  conftrued  to  fulfil  his  in- 
tention, fo  &r  as  fuch  confVrudlion  is  coiifiiknt  with  the 
rules  of  law;  in  other  words,  "  the  cjlahlijhcd  rules  of  con-^ 
Jiruiiion"  And  this  is  as  much  neccflkry  to  the  fafety  and 
certainty  of  the  rules  of  property,  as  not  allowing  tiic  tcf- 
tator  to  do  that  which  is  illegal.  I'hcfe  eftabliihed  rules 
of  conftruction  form  the  barriers  which  keep  off  uncer- 
tainty and  vexatious  litigations  of  difputcd  titles  ;  and  this 
certainty,  fo  dcfirable,  can  no  longer  exift  tlian  whilft  we 
adhere  to  cfiablifhcd  rules  of  condru^lion. 

The  favour  then  (hewn  to  a  will  is  this:  That  barba- 
rous words  (hall  be  fupplicd  ;  if  the  dcvifcs  be  i!nperfj6t, 
a  neceflar)'  implication  (hall  be  allowed ;  but  if  ihc  limi- 
tations be  perfect,  there  is  no  occafion  for  aiiillcncc,  ajid 
the  exprcflions  ufcd  muft  have  their  legal  effect.  Thcfe 
technical  cxpreflxons  are  the  meafures  of  property  in  legal 
dcvifes  i  and  the  law  having  fixed  a  determinate  meaning, 
the  law  will  not  permit  their  fenfe  to  be  psr\'eftcd,but  di- 
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tcSt  the  judges  ever  to  adhere  to  them  without  the  (inalled 
departure^     I  come  therefore  to  (hew, 

adly,  That  the  ruJe  in  Shelhys  cafe  is  one  of  the  rulc*^ 
of  c'onttruftion.  This  rule  had  its  origin  in  feudal  policy, 
and  grew  up  in  days  when  the  law  favoured  defeents  as 
much  as  poifible^  I  admit  that  the  original  reafon  of  it 
has  long  fmce  ccafcd ;  but  I  deny  that  for  that  reafon  it 
muil  be  difcountenanced^  it  having  long  been  the  law  df 
tiie  land,  and  it  muft  continue  fuch  without  the  parliament 
fhould  interpofe  y  and  this,  though  the  reafon  has  ceafedy 
to  prcfervc  that  noble  uniformity  for  which  the  law  of 
England  has  been  celebrated,  and  which  is  the  true  crite* 
rion  of  freedom.  But,  independent  of  die  feudal  law^ 
this  rule  of  law  is  reafonable  and  juft ;  it  is  a  rule  of  con- 
ftruftion  applicable  to  a  will  as  well  as  to  a  deed* 

Many  arguments  were  ufed  at  the  bar  to  (hew  that 
this  will  v/as  not  within  the  meaning  of  die  rule  in  Shellefs 
cafe;  and  the  words  being  different  require  a  different 
rule  of  conftruclion.  The  rule  does  not  fpeak  the  word 
heirs  abftraftediy,  it  docs  not  mean  to  infmuatc  diat  there 
is  any  m?.gic  in  the  word  hein^  it  only  fpeaks  of  the  twa 
limitations;  to  one  for  life,  to  his  heirs  the  inheritance. 
The  firll  gives  the  cftate  of  freehold,  the  fecond  gives  the 
inheriri?iee ;  the  freehold  is  merged  in  the  inheritance,  and 
the  anccftor  takes  the  whole  eftatc  devifed-  Thofe  cafes 
which  were  cited  at  the  bar,  where  no  eftate  has  been 
given  to  the  anceftor,  are  inapplicable  to  this  rul6, 

Rcycr  de  Mandeviile's  cafe  and  Newcommen  and  Bark'^ 
ham  are,  upon  this  ground,  quite  out  of  the  prefent  cafej 
in  neither  was  any  cftate  devifcd  to  the  anceftor. 

Thi:  fame  may  be  faid  of  Burkett  and  Durdant ;  the 
anceftor  was  living,  and  the  devifc  was  to  the  heir  of  that 
anceflor  J  and  It  appearing  who  was  meant  by  the  teftator, 
the  heir  was  allowed  to  take  as  if  the  teftator  had  diftin-* 
guilhed  hirn  by  the  appellation  of  heir  apparent^     Long  and 

Laming 
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t^€XT9^ing  was  of  a  gavelkind  cftate,  and  therefore  out  of  2.  Barr.  nco. 
tti-cs  prefent  cafe; 

Ire  Law  and  Davie s  the  firft  dcvife  was  a  mere  furpluf-   i.L.Rayni.i56t# 
age  5  and  the  latter  words;  which  were  perfbd,  correded   *•  ^'''■-  ^9« 
aji'&cl  explained  them; 

In  JVaktr  and  Snowe^  and  in  Lifie^vA  Gray^  the  words  PjOm.  359. 
^verc  there  likewife  duly  explained,  and  pointed  out  Ac  *•  '^*  **'• 
Cleaning  of  the  parties :  there  was  no  perfect  limitation  to 
f^ne  §oT  life,  remainder  to  his  heirs,  but  an  eftate  to  the 
^ceftor  for  life,  remainder  to  the  iirft,  fccond,  and  other 
^ns^  and  fo  on  to  the  heirs  of  his  body :  fo  on  was  con- 
^ruod  eetlrm  modo^  and  therefore  intirely  out  of  this  caie. 
«>    ^rcber^s  cafe,  and  in  0)£ak  and  Day^t  the  word  heir    1.  Rep.  $6.  b« 


in   the   fm^ular  number,  and   a   limitation  grafted  ^^^^*  $93« 

°  ^  Cro.  Ill, 

«POn  it 

Xw  LoddiHgtM zxid  Kyme  the  word  was  ijfue\  which  may  i.t.Raym.ioj. 

op^K-2te  either  way,  as  nemen  colledfivum^  or  as  a  word  of  «-S»Mf«  »*4- 

Ml*.      t.  r  3»  ^^*  43'- 
P"  «^^diafe.  ^^ 

X  "K  Backboufe  and  f^f^^-Zfe  the  words  were  for  life  only,  a  1.  p.  wa.  476. 

'^''^^ainder  then  to  the  iflTue,  and  the  heirs  of  thzt  iffue. 

T  ^^is  felFs  under  the  fame  reafoning  as  Loddington  and  Kyme\ 

^^'^  in  Goodright  and  Puiyn  mr.  Fazakerly  fpoke  in  argu-  2.L.Riym.i437 


and  the  court  did  not  contradict  him,  that  lord    »-Str«.  72<^ 
^^^^cclesfi  Id^  when  he  delivered  the  opinion  of  the  court 


•  — 

*^     -^ackhoufe  and  ffells^  diiJ,  if  the  word  had  been  heirs 
''^^^ead  of  ijjue^  the  judgment  of  the  court  muft  have  been 
*  *t5erent ;  and  (b  it  was  dilFerent  in  this  cafe.  And  in  Shelley's 
^^"^i,  and  in  Legatte  and  Setuell^  in  Peacock  and  Spooner^    ,,  p.  wiU.  S7. 
''"^^  in  Hodgfon  and  Bujfey^  the  determinations  were  right:    *•  ^•'"'  55' • 
"^^re  was  no  eftate  limited  to  the  anceftor  for  life;  there   ,1  Atk.i^. 
^^^we  only  terms  for  years  devifed  to  him ;  diey  are  not  *•"*•  ^'  *95- 
^^5^n  the  rule  laid  down  in  Shelley's  cafe. 

The  like  anfwer  may  be  given  to  all  the  cafes  upon 

^■"tafts  in  chancery :  thtre  the  whcle  eftate  remains  in  the 

^^^ids  cf  truftces  till  final  execution  of  the  truft  >  there  the 

^^Wncellor  takes  it  out  of  the  hands  of  truftees,  and  makes 

Vol.  I.  Y  Umita- 
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limitations  dgreeablc  to  law,  and  confonant  to  the  tcftator's 
intention.  In  tlicfe  cafes  there  was  no  devife  of  a  legal 
eftate,  and  it  is  to  them  only  that  the  rule  imperatively  ap- 
plies :  from  hence  it  appears  to  me,  that  there  is  no  cafe 
which  impugns  the  rule. 

I  COME  therefore  to  the  fccond  head  of  argument,  to  ex- 
amine what  difference  thefe  words  make  which  are  ufed  by 
tke  teftator  in  tlie  prefenr  cafe.. 

First,  The  preliminary  claufi.  It  15  not  difficult  to^ 
(hew  that  the  reftridlion  in  this  claufe  is  void;  it  is  tanta- 
mount to  faying,  "My  fon  (hall  not  convey  a  greater  intereft 
"  tiian  for  lift:  :'*  and  as  he  goes  on  to  give  him  an  eftate 
which  the  law  calls  an  eftate  tail,  that  reftri£tion  is  void ; 
for  if  the  fame  contains  a  greater  eftate.  limited  in  the  one 
part  than  vv'ill  bear  a  reftriftion,  the  reftriftion  being  re- 
pugnant is  void.  Agreeable  hereunto  is  the  cafe  of  Foun- 
tain  and  Gcucb^  in  Bac.  Abr.  and  many  others ;  as  in  Back- 
houfe  and  Jf^ells  die  word  only  would  have  been  held  void, 
if  the  teftator  had  dcvifed  the  inlieritance  to  the  heirs  of 
the  body  of  tlie  firft  taker. 

In  Kif:^  zvA  McU'ing  lord  Hale  referred  ta  2.  Roll.  Abr. 
837.  An  eftatj  \V2S  given  to  one  for  lifey  et  non  aliter^  and 
tlw  fubiequent  remainder  to  his  fons :  thefc  words  were 
juDt  like  thofc  in  the  prefent  devife;  but  Hale  was  himfelf 
of  opinion,  in  Kl?:g  and  MilUngy  that  the  anceftor  took 
the  eftate  tail. 

In  all  theib  cafes  it  is  not  what  eftate  the  anceftor  takes> 
but  whr.t  eftate  tlie  heirs  take  :  to  let  them  take  the  inhe- 
J itance  by  purchafe,  you  muft  defign  them  particularly;. 
?.nd  if  tills  is  wanting  in  the  prefjnt  devife,  the  inhcrilance 
could  not  reft  in  the  ifTue  cf  John  JVilliams, 

To  g'i't  over  this,  it  v/as  laid  at  tl^c  bar,  that  here  was  a. 
devife  to  truftecs  to  fupport  the  contingent  remainder. 
I  H'e  no  devife  to  truftecs;.  I  fee  no  contingent  remainder 
%Q  be  fupported  in  the  words  of  the  will ;  it  is  not  ex- 
pliLiicd  v.'hat  CaU  was  defigncd  for ;  and  if  the  argument 

could. 
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could  have  any  avail,  admitting  him  to  be  truftee,  }^t,  as 
that  is  not  exprefled,  it  muft  not  be  implied  to  defeat  a  : 
rule  of  law ;  but  here  is  no  contingent  remainder  to  be 
fupported. 

In  Coulfon  and  Coulfon^  in  Sayer  and  Mafterman^  and  ' 
many  others,  the  devife  to  truftees  in  iimilar  points  have 
availed  nothings  but  have'been  held  infufficicnt  to  divide 
the  freehold  and  inheritance ;  but  in  all  thefe  cafes  it  was 
adjudged  to  be  in  the  anceftor. 

It  was  again  &id  at  the  bar,  that  wills  are  to  be  con- 
flrued  in  law  and  equity  according  to  intention.  To  this 
I  have  already  given  my  anfwer,  and  cited  a  number  of 
cafes :  befides  thefe,  there  is  a  very  long  ftring  to  mention ; 
ibme  of  them  fhall  be  fufficient ;   Btcughton  and  Lampley^    2.L.Rayin.833; 
Aikjni  and  Atkyns^  Dodfon  and  Grew^  and  to  thefe  we    ^^^^'  *'♦• 
may  add  Pepillon  and  Foyce ;  and  in  thefe  cafes  there  were    2.  >yi!i.  322. 
the  ftrongeft  meafures  of  intention.     Lord  chief  juftice    »•  **•  ^*^- 47** 
fyilmot  obferved,  that  if  an  eftate  for  life  was  given  to 
one,  remainder  to  his  heirs,  and  the  teftator  faid  thp  heirs 
ihould  take  by  purchafe,  yet  the  legal  operation  of  the 
-words  were  too  much  for  the  controul  of  the  intention. 

Upon  this  ground  it  was  that  Coulfon  and  Coulfon  was 
decided.  I  can  find  no  obje<^ion  that  lay  againft  it.  Lord 
HarJkulcki  did  not  over-rule  it.  Lord  chief  juftice  IViU 
mot  (aid,  thfit  he  thought  he  rather  confirmed  it. 

One  more  argument  \^'as  ufcd  for  die  defendant :  That 
the  court  of  chancery  had  a  power  to  execute  the  will  ac- 
cording to  intention.  If  a  legal  eftate  be  devifed,  the 
court  of  jchancery  are  obliged  to  follow  the  rules  of  law; 
but  if  it  be  of  a  truft,  the  intention  may  be  executed.  And 
here,  in  my  opinion,  lies  the  diftin£lion :  When  a  teftator 
devifes  a  legal  eflate,  he  takes  upon  himfcif  to  order  the 
limitations ;  thofe  limitations,  therefore,  mufl  be  controuled 
by  law  for  the  fafie-guard  of  property.  In  thofe  cafes  upon 
trufts,  the  will  is  confidered  asa  fet  of  inftrudions  merely 
for  the  purpofe  of  a  conveyance  to  be  made  by  the  direc- 
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dofis  of  the  court;  in  this  cafe,  no  nde  being  violated^ 

the  court  is  bound  to  follow  the  inftnidioos  erf  the  teflator. 

In  Papillcn  and  Foy<e^  lord  King  £ud,  ^  7%0f  he  tbwght 

**  /A^  M/  teJIatoT^s  intention  could  not  gtvern  sgsinft  the 

**  ruUs  of  confiruclitm^  in  a  Ugal  devifeJ* 

Q^bBk  ftrp  In  lady  Glenorckj  and  Eofvillc^  the  £une  obfervation  ts 

Talbot,  3.  made  by  lord  Taihoij  and  in  that  groat  cafe  of  Bagjbaw 

aiui  Spencer^  lord  Hardtmcke  went  into  thefe  diiHndions 
between  a  truft  and  kgal  eftate ;  and  upon  this  ground  he 
anfwered  the  cafe  of  Ccul/$n  and  Cmtlfom.  His  lordihip 
feyS  after  dating  PapiiUn  and  f^oycej  "  Hmoever^  Jincg 
^^  the  cafe  %f  Coulibn  and  Coulfen,  /  vuiU  urge  the  cafe  of 
**  Papillon  and  Voyce  no  further  than  to  finw  there  is  £ 
*'  dijiin^icn  tetueen  the  decrees  of  this  comri  upon  truftsy 
^  and  the  judgments  at  law  upon  legal  druifes  :*'  and  coming 
to  confider  Coulfon  and  Coulftn  particuhrly,  he  feys^  ^  A^ 
<^  one  can  have  a  higher  opinion  of  the  judges  whofigmed  that 
**  certificate  than  I  have**  But  this  cafe  differs  materially 
from  that :  (ir((,  diere  is  no  claufe  to  &ve  die  tenant  for 
life  from  any  impeachment  of  wafle,  diough,  pefbaps,  that 
may  dcfcrve  but  lit^e  attention  ^  and,  fecondly,  there  was 
no  devife  of  a  trufl,  as  in  this  cafe. 

2.  Vcm.  526.  In  Leonard  and  lord  Suffex^  the  feme  was  the  argtt 

ment  of  lord  Cowper ;  and  he,  as  well  as  lord  Hetrdwicke^;-^ 
agreed,  that  if  the  cafe  bad  been  of  a  legal  detrife,  it  muf^ 
have  had  a  dilFerent  efFeS.  Furthermore,  the  courts  admi  C 
a  difference  between  trufts  executory  and  executed  1  aa^ 
furely  there  is  fenfc  in  this  diftindion.     A  trufl  executory 
is  where  the  limitations  of  die  trufb  are  imperfeft^  where 
they  are  entirely  perfcft  the  truft  b  executed^  This  diftinc- 
tion  is   expref^ly  laid  down   in    Glenorchj  and   Bo/viBty 
by  lord  Talbot ;  and  therefore  the  true  diftindtion  is,  that 
where  intention  is  executory,  diert  it  may  be  followed, 
not  otherwife.     In  the  prefent  cafe  the  intention  being  ex* 
ecuted,  and  ail  reiling  on  the  will  of  /V*  ff^*    I  am  of 
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opiuion  that  the  legal  words  muft  govern,  and  *j9bn  1111- 
liams  muft  be  adjudged  to  have  taken  a  fee  tail. 

As  to  teftators,  individuals  mufl  not  controul  the  gene- 
ral law  which  is  eftablifhed  by  legiflative  authority  and 
long  experience :  if  we  for(ake  this,  we  open  a  door  to 
uncertainty ;  and  when  we  fct  up  the  teftator's  intention 
in  contradilUn£tion  to  the  legal  fenfe  of  his  words,  we 
confound  landed  property,  by  rendering  titles  oblcure,  by 
rendering  them  dependent  on  the  uncertain  term,  the  tefta^ 
tor*s  intention :  fo  confufed  would  it  be,  that  no  counfel 
could  venture  to  give  his  opinion  upon  a  will.  Bcfidcs,  the 
cxpenfive  litigation  which  will  follow  from  fctting  up  this 
rule  of  intention,  will  be  manifeft  on  recollecting,  that  as 
Caulfon  and  Coulfon  had  been  the  laft  cafe  upon  the  fubje£^, 
and  had  been  determined  with  fuch  cnre  and  ftrift  atten* 
don,  conveyancers  had  taken  it  for  law,  and  had  fettled 
many  eftates.upon  its  authority,  Coulfon  and  Coulfon  was 
determined  againft  the  intention  of  the  tedator,  and  it  is, 
in  my  opinipo,  law.  I  have  made  enquiry  of  an  eminent 
conveyancer^  ^d  he  told  me  that  that  cafe  had  been  die 
directrix  of  many  (apiily-fettlcmcnts  within  his  own  know- 
ledge, and  had  been  generally  efteemed  good  law.  Upon 
'  principles,  as  well  as  on  authorities,  John  Ullliam^  muft 
be  regarded  as  tenant  in  tail;  his  &ther  willed  that  he 
ihould  take  for  life,  and  tliat  the  heirs  of  his  body  fliould 
all  fucceed  \  this  cannot  be  done  without  calling  him  te* 
fiant  in  tail, 

I  HAVE  taken  up  a  great  deal  of  time,  but  I  have  exa«> 
mined  the  cafe  as  fully  as  I  could  \  and  on  every  examina- 
^oa  I. find  myfelf  ultimately  of  opinion,  that  John  ff^Hliamf 
pook  an  eftate  tail  s  and  therefore  I  think  the  plaintiff  muft 
)vtye  judgment. 
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Lord  Onef*Juflice  Mansfield, 

THE  fubjedl  is  exhauftcd,  and  therefore  I  fliall  content 
myfelf  with  giving  my  judgment  without  givfng  my  rcafbns, 
except  it  be  juft  to  remark  upon  a  few  general  propoHtions^ 
in  which  I  entirely  concur  with  my  brothers  AJlon  and 
Willes^  whofc  arguments  I  read  over  before  I  came  here. 

I  HAVE  fcrved  many  apprenticefhips  to  this  cafe,     I  ar- 
gued Coulfon  and  Cotdfon,     It  was  upon  my  argument  that 
mr.  Verney  made  the  cafe.    I  argued  Bagjbaw  and  Spencer 
in  every  ftage  of  it*.  I  gave  three  opinions  upon  riiis  y^ 
will  \  and  I  have  determined  Robtnfon  and  Robinfon^  and 
Long  and  Laming ;  and  I  think  now  at  this  inftant  juft  as 
I  did  above  thirty  years  ago,    I  always  thought,  and  herein 
I  agree  with  my  brothers,  that  as  the  law  had  allowed  a 
free  communication  of  intention  to  theteftator,  it  would  be 
a  ftrangc  law  to  fay,  "  Now  you  have  communicated  that  in- 
*'  tcntion  fo  as  every  body  undcrftands  what  you  mean,  yet  . 
"  bccaufc  you  have  ufed  a  certain  exprefCon  of  art,  we  wilLj 
"  crois  your  intention,  and  give  your  will  a  different  con — 
*'  ftruJtion ;  though  what  yoii  mean  to  have  done  is  perfi^j^ 
**  Ic^al,  and  the  only  reafon  for  contravening  you  is,  be — 
"  caufc  you  have  not  expreflcd  yourfclf  as  a  lawyer."    M^- 
examination  of  this  quefticn  aKvays  has,  and,  I  believe,  cv^r- 
will  convince  me,  that  the  legal  irttention,  when  clearK^  ^ 
explained,  is  to  controul  the  legal  fenfe  of  a  term  of  aj-{ 
unwarily  ufcd  by  the  teftator. 

It  is  true,  in  SheUey^s  cafe  the  rule  is  laid  down  as  (htec/ 
to-day;  but  that  rule  can  never  affcA  tliis  queftion.  The 
real  fvrnfc  and  meaning  of  that  rule  was  this:  ^  if  tbt 
*'  ttjlatzr  gave  an  ejlotc  for  life  only  to  A.  remain Jer  t$ 
«*  the  heirs  of  A>\  I'jdy.'*  If  the  court  had  laid  ^  is  oolj 
tenant  for  life,  there  would  have  been  a  contingent  re- 
mainder to  his  iiiuc,  aiid  then  the  ifTue  would  have  been 

•  Wc  have  been  f.iv^urcd  wiih  a  more  full  and  conz&.  rtport  of  rtw 
important  c  fe  than  is  hitherto  uuant^  which  will  appear  in  a  futaircpM 
•f  thU  voluoe. 
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liable  to  be  barred  by  any  forreiture  of  the  tenant  for  life  ; 
and  if  he  made  an  eftate  pur  aiUer  vu^  the  remainder  was 
gone ;  fo  that  the  beft  way  of  complying  with  the  intention 
Xvas  to  give  him  an  eftate  tail,  by  which  means  the  iflue 
were  proteScd  by  the  ftatute  de  donis  j  aitd  if  you  gave 
an  eftate  only  for  life,  as  it  could  have  no  ufe  in  the 
world  but  to  cheat  the  lord  of  the  foudal  fervices,  the  law 
very  prudently  faid,  that  in  fuch  cafes  it  fhoulJ  be  an 
eftate  tail. 

This  rule  is  clear  law,  but  is  not  a  general  propofition, 
fubjedt  to  no  controul,  as  where  a  teftator's  intention  was 
manifeftly  on  the  other  fide,  and  where  the  obj  eft  ions 
might  be  anfwered.  I  find  no  caf^s  in  Brooh  or  Fitzher^ 
iert  where  thcfe  matters  have  come  in  queftion ;  fo  that 
we  ar«  agreed  that  the  intention  is  to  govern,  and  that 
Shelley's  cafe  does  not  conftitute  a  decifive  uncontroulable 
fulc.  ITiis  beiiig  fettled,  the  queftion  is.  Whether  in  this 
cafe  he  has  fo  explained  his  intentic*i  as  to  controul  the 
technical  cxpreflions  ?  and  I  agree  with  my  brothers  that 
he  has.  We  know  that  the  invention  of  truftees  to  fup- 
port  contingent  remainders,  is  ufually  attributed  to  BrU^- 
man  and  Pabner  fmce  the  Rcftoration :  then,  knowing  that 
thefe  eftates  might  be  limited  ia  {\<\St  fw-ttl^mcnt,  it  is 
fufficient  for  the  judges  if  it  appears  that  the  teftator  (how- 
ever he  has  explained  himfelf)  had  a  ftricl  fjttlcmcnt  in  his 
eye ;  fo  that,  from  what  was  £iid,  and  from  the  whole  of 
the  will,  I  concur  that  the  intention  of  the  teftator  was 
lawful,  and  fuch  as  may  be  now  fupported.  If  the  intent 
be  doubtful,  if  it  be  againft  law,  the  legal  import  of  tlie 
words  muft  govern ;  but  here  there  cannot  be  a  doubt ; 
the  heirs  of  John  ffllliams^s  body  arc  to  take  as  purchafors 
fucceffively- 

In  Shaw  and  TVeigh^  in  Goodrlght  and  Pttllyn^  the 
whole  went  upon  the  interpretation;  and  lord  Raymond 
fejrs,  "  Legal  words  Jhall  not  be  broken  through  for  the  fake 
^  •/  ambiguous   txpreJlJions**      The  words  here  are  not 
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ftrong  enough ;  and  fo  lord  Hobart^  who  was  contempo- 
rary with  lord  Coki^  Ciys,  "  No  man  Jhall  Jbew  nu  a  cafe 
**  where  heirs  have  taken  as  purchafors  without  declara- 
'*  tion  plain.^*  Wha^t  is  the  natural  inference  from  hence  ? 
That  if  the  words  be  not  ambiguous,  or  if  the  declara-;- 
tion  be  plain,  that  the  legal  llnfe  of  the  words  muft  yield, 

Robifijcn  and  Robinfon  was  penned  upon  its  own  cir- 
cumftances  to  nvoid  (baking  Backhoufe  and  fVeUsy  and  die 
other  cafes ;  and  what  my  lord  chief  baron  Parker  (aid 
arofe  upon  lord  Hardwicke\  doubts ;  he  wiihed  to  make 
it  a  ftriil  fettlement  in  Launcelot  HickSj  but  was  very 
much  averfe  to  (baking  any  prior  determinations:  fo  that 
upon  thefe  grounds,  that  the  intention  muft  goyern,  that 
the  intention  is  manifcft,  and  that  Shelley's  cafe  is  no  uni- 
yerlal  propofition,  I  muft  agree  with  my  brothers  jf/lon  an* 
IVilks.  But  upon  thefc  general  obfcrvations  I  (hould  nc: 
content  myfclf,  If  any  cafe' can  be  found  eftabli(hing  a  coi^ 

'  ■  •  « .  ■       • 

trary  dodtrine ;  which  leads  me  to  (ay  that  I  agree  wi— 
them,  that  there  is  no  cafe  whicb  contravenes  this  gcnetr 
doctrine. 

It  is  true,  a  great  reliance  has  been  made  on  Coulfcn  ai] 
Cculfon^  and  every  argument  lias  been  ufed  for  the  fuppo/t 
of  it ;  but  this  cafe  is  a  very  different  one  from  Coulfin  an</ 
Coulfon.     That  cafe  may  ftand ;  and  if  ever  any  future  i- 
tigation  (hould  arife  upon  a  queftion  exadly  fimilar  w 
that,  I  (hall  fubmit  to  Coulfon  znA  Coulfon-^  though  if  I 
was  fitting  in  judgment  upon  that  very  will,  my  determi- 
nation (hould  have  been  difl'erent.    It  has  been  faid,  "  dot 
*'  this  cafe  ib  law,  was  the  unanimous  opinion  of  the  courts, 
"  is  a  refpe<5Vable  authority,  and  always  Was  deemed  fucb. 
I  cannot  think  fo.     Dcmiifon  certainly  di<i  not  agree  vA 
his  brothers  at  firft  j   but  bovvever,  a$  he  found  them  ftrc- 
nuoufly  againft  him,  he  was  very  willing  to  acquiefcc upon 
the  certificale  being  figned. 

Lord  Hardwickc^  fpeaking  of  Coulfon  and  Coulfon^^' 
fines  it  cxa^y  within  its  own  bounds  j  and  fuidier  if* 
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^^  if  that  cafe  be  //7a»," which  was  a  great  deal  for  him  to 
-iky:  and  fo  little  Citisfied  with  it  was  he,  that  the  laft  thing 
he  did  in  chancery  was  to  fend  Sayer  and  Majlerman  here  ; 
and  he  told  me  he  did  it  to  have  Coidfon  and  Coulfon  rqcon- 
fidercd.  That  cafe  of  Sayer  and  Majierman  has  been 
mentioned  very  often;  it  was  a  different  cafe,  and  has 
nothing  to  do  with  the  prcfent.  But  admitting  it  to  be  . 
law,  and  admitting  that  it  fhall  ever  fland,  I  cannot  fee  . 
that  it  is  applicable  to  the  prcfenc  cafe,  here  are  fuch 
flrong  marks  of  intention.  But  it  was  faid,  that  the  con-  ^ 
veyancers  had  refted  upon  Coulfon  and  Coulfon^  and  I  know 
who  was  meant:  but  it  is  impolfible  that  where  a  man 
meant  to  give  an  eflatc  tiil  to  another,  he  would  give  it 
him  for  life,  remainder  to  truftecs  to  fupport  contingent 
romainders,  remainder  to  the  heirs  of  his  body;  it  is 
trifling  with  words  to  fuppbfc  it 

There  is  yet  a  fifth  proportion  in  which  I  have  a 
great  deal  of  experience,  and  wherein  I  perfeiUy  agree 
with  my  brothers ;  and  it  is,  that  there  is  no  found  diftinc- 
tion  between  the  devife  of  a  legal  eftate,  and  of  a  truft; 
and  between  an  executory  truft  and  one  executed :  all  trufts ' 
arc  executory ;  and  in  every  (hape  that  a  will  appears^  * 
the  intention  muft  govern.  , 

I  ADMIT  that  there  is  a  devife  to  J(ihn  fflUlams  for  ,    ^/ 

life,  and  in  the  fame  will  a  devife  to  the  heirs  of  his  body; 
and  I  agree  that  this  is  within  the  letter  of  Shellefs  cafe ; ' 
and  I  do  not  doubt  but  there  are,  and  have  been  always, 
lawyers  of  a  different  bent  of  genius,  and  different  courfe 
of  education,  who  have  chofen  to  adhere  to  the  flrift  letter 
of  law ;  and  they  will  (ay  that  Shelley^ s  cafe  hs  uncontroulable 
authority,  and  they  will  make  a  difference  between  tnifl^ 
and  legal  eftates,  to  the  hahraffing  of  a  fuitor ;  for  great 
are  the  doubts  frequently  which  is  or  is  not  a  trufl ;  and 
the  fearching  for  the  reprefentative  of  the  truftee  is  at- 
tended wnth  inconvenience,  trouble,  and  expence.  And  if 
\courts  of  law  will  adhere  to  the  mere  letter  of  law,  the 

great 


« 
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great  men  who  prefide  in  chancery  will  ever  dcvife  new 
ways  to  creep  out  of  the  lines  of  law,  and  temper  with 
equity.  This  is  certain  from  the  proceeding  on  die  fta- 
tute  of  ufes,  which  will  render  the  lines  of  property  very 
dubious  and  uncertain,  by  difference  in  judgment  in  law 
and  equity,  to  the  much  dreaded  introdu£Kon  of  uncer- 
tainty hi  landed  property,  and  confufton  in  the  titles  of  tfa^ 
owners. 

My  opinion  therefore  is,  that  the  intention  being  clear, 
beyond  doubt,  to  give  an  eftate  for  life  to  '^chn  IVilUams^ 
and  an  inheritance  fucceffively  to  be  taken  by  the  heirs  of 
his  body ;  and  that  his  intention,  being  coniiftcnt  with  die 
rales  of  law,  ihould  be  complied  with  in  contradidion  to 
the  legal  fenfe  of  the  words  ufed  by  the  teftator  fo  unguard- 
edly a2id  ignorandy ;  and  as  the  defendant  claims  under  fuch 
fetdement,  I  am  of  opinion  that  (he  is  entitled  to  the  jud!g- 

ntent  of  the  court ;  and  as  my  broAicr  Tates  Aands  aione^ 
Judgment  muft  be  fo  given  for  the  defendant. 

UPON  the  Judgment  rfthe  Court  ofKJu^g's  Bench  in  this 
Cafiy  a  Writ  of  Error  was  brought  in  the  Exchequer  Cham- 
ber, vJiich  was  tiv'ue  argued  at  Serjeants'  Inn  \  when  Nare%, 
Blackftone,  Gould,  Perrot,  Adams,  andiyviid  Baron  Parker, 
^ere  for  nverftng  that  Judgment ;  and  Smythe  and  Li>rd  • 
Chief  Jufticc  De  Grey  were  for  affirming  it\  hut  the  majo- 
rity hiingfor  rrjerfingy  the  Judgment  of  the  Court  ^King's 
Bench  was  ^ceordinghf  n'oerfd.  An  Appeal  was  afterwards 
brought  in  the  Houfe  of  Lords  on  the  Reverfal  in  i}:e 
£xcbcquer  Chamber,  hut  was  not  proceeded  upon. 

The  Q^e  in  the  King's  Bench  is  Jlated  in  Burrow  and 
Blackftone's  Reports j  iut  the  Arguments  here  printed  have 
not  heen  hitherto  reported-,  the  Subftance  of  them^  bown;,:r^ 
4mdoftbe  whok  Cafe^  is  given  in  Afr.  Feame's  excelicnt 
*I'reatifc  on  Contingent  Remainders. 

Mr.  Juftice  Blackftone^s  Argwmnt  in  the  Exchequer 
Chamber  is  printed  in  Mr^  Hargrave's  Colie&ion  efLam 
IVacls. 
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pASE  of  the  DUTCHESS  ^/KINGSTON'S  WIL]{. 
made  in  FRANCE  i  with  the  OPINION  5/"  MoNS, 
TARGET  thereott, 

TRANSLATEp    FROM   THE    Oi^IGIKAL    FRENCH. 

THE  underfigned  counfel,  who  has  feen  a  copy  of  the 
will  of  the  dutchefs  of  Kingfton  made  in  Fnmce  the 
26th  of  Oftobcr  1786,  and  a  memorial  anneKcd  thereto, 
confulted  on  the  validity  of  this  will,  and  on  the  quedions 
propofed  in  the  memorial,  is  of  opinion,  That  the  firft  and 
principal  difficulty  is  to  know,  Whether  this  will  is  valid, 
and  ought  to  take  efFe£l  in  every  country  where  the  tefta- 
trix  may  have  left  any  property  ?  And  as  this  queftion  de- 
fervcs  a  very  attentive  difculTion,  it  is  neccflary,  in  the  firft 
place,  to  lay  down  fame  general  principles.  • 

The  power  of  making  a  will  is  a  benefit  of  the  ci- 
vil law;  for,  according  to  natural  law,  the  right  in  the 
proprietor  to  difpofe  of  his  property  ought  to  end  with 
life.  A  man  cannot  transfer,  when  he  no  longer  exifts, 
property  which  death  has  deprived  him  of;  neverthelefi 
this  power  is  almoft  an  univcrful  right,  and,  being  founded 
on  the  pra£tice  of  almoft  all  nations,  ought  to  be  fiivourably 
received. 

The  diverfity  of  laws  and  ftatutcs  on  this  fubjeft  has 
rendered  it  ncceflary  to  diftinguiOi  three  tilings :  the  ca^ 
pacify  of  the  tflator^  the  fower  of  difpofmg  of  the  property^ 
iand  the  form  of  the  will. 

The  capaiity  of  the  tejlator  depends  on  his  perfonal 

qualities ;  and  it  is  the  law  of  the  country  to  which  he 

belongs,  which,  governing  his    perfon,    gives  \i\\n  thi^ 

'  power :  therefore  the  necefl'ary  age  to  enable  a  perfon  to 

make  a  will  is  by  different  cuAoms  diUcrently  fixed. 

It 
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It  is  to  tbe  cujlom  of  the  country  to  which  the  tejlator 
hthnzh  ^^^*  '^  '^  necefjarj  to  conform  \  it  is  a  perfonal  law. 

The  foivtr  of  difpofmg  of  property^  eidicr  in  entirety 
or  of  a  certain  part,  depends  on  the  law  of  the  country  in 
which  it  isfituote\  and  that  is  what  is  called  a  realjlatutc* 

Lastly,  the  form  of  a  will  confitts  in  eftablifhing  a  proof 
of  the  intention  of  the  teftator  in  the  manner  preicribed  by 
the  lawy  and  it  is  alfo  on  this  point  that  local  ftatutes 
have  difpofitions  difFcring  from  each  odier. 

It  has  been  afkcd,  f/^hat  is  the  law  that  governs  tbe 
FORM  of  a  will?  It  cannot  be  (aid  that  it  is  tbe  law  of 
^e  place  where  the  property  is  fituate  -,  far  immedisudy 
that  the  teftator  derives  from  that  law  the  capacity  to  dif- 
pofc  either  of  the  whole  or  part,  the  intention  of  the  fta* 
jtutc  is  fulfilled*  It  could  not  he  required  from  a  tejlator 
fjpffmg  property  under  three  or  four  different  cuftomSy  or 
info  many  different  countries^  that  be  Jhould  make  tbret  or 
four  wills  in  different  forms:  this  would  be  to  render  the 
exercife  of  this  valuable  privilege  imprai^cable. 

W£  mud  therefore  look  to  another  principle  to  deter^^- 
mine  the  law  which  ought  to  govern  the  form  of  a  wiH^ 

l^His  quedion  has  much  occupied,  and  often  divided^ 
0ie  learned  \  but  on  this  fubje£l  a  diftinSion  prefents  itfelf, 
which  fcems  drawn  from  the  nature  of  thin^  and  which 
has  thrown  a  new  ligh(  on  jurifpnidence:  Where  the 
teftator  is  obliged,  in  making  his  will,  to  employ  the  mi- 
niftry  of  public  officers^  who,  by  their  character,  imprint 
it  with  the  feal  of  authenticity ;  and  ^here  the  law  of  the 
teftator 's^  country,  which  govepns  his  perfon,  gives  him 
the  power  of  making  his  own  will  without  the  interven- 
tion of  any  public  officer,  fo  that  he  is  himfclf  the  minifter 
pf  his  own  difpofition.  And  fuch  is  the  ologrs^>hic  tefta- 
ment  which,  fcr  all  folemnity,  requires  that  die  (eftator 
(hould  write,  date,  and  fign  it  with  his  own  hand. 

In  the  firft  cafe,  when  the  affiftance  of  public  officer! 
is  ncccflary,  it  is  xiatural  enough  that  the  ]aw  of  the  place 
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where  the  will  is  made  (hould  govern  the  form  \  for  it  can- 
not be  required  of  an  officer  who  exercifes  his  function  in  a 
certain  place  to  which  he  is  attached,  that,  he  {hould  bor- 
row the  form  prefcribed  by  a  law  to  which  he  is  a  ftran- 
ger,  of  which  he  may  be  ignorant,  and  to  which  he  is  not 
obliged  to  fubmit. 

l^HE  form  therefore  of  a  will  becomes,  in  this  cafe,  a 
Aatutc  in  fome  meafure  perfonal  to  the  officer  before  whom 
the  zA  is  pafled ;  and  from  thence  this  famous  axiom,  Locus 
regit  aSlum:  and  though  tliis  rule  is  not  literally  written  in 
the  law,  yet  it  is:  fo  natural,  and  lb  conformable  to  order, 
that  it  cannot  be  doubted  but  that  every  will,  for  which  it 
has  been  neceflfary  to  have  recourfe  to  the  miniftry  of 
public  officers,  can  only  be  good  inafmuch  as  it  is  con- 
formable to  the  law  of  the  place  where  it  is  pafTed.  But  \tt 
confequence  of  the  fame  diftinclion,  (hould  it  not  be  (aid 
likewife,  that  when  the  teftator,  according  to  the  law  of  his 
own  country,  has  a  right  to  make  his  own  will,  the  place 
>vfaere  he  judges  proper  to  msjce  it  becomes  indifferent, 
becaufe  there  is  no  public  officer  who  ought  to  concur  ? 
Neverthele6,  a  difficulty  has  arifen  on  that  point,  but 
which,  well  cleared  up,  only  confirms  the  principle* 

It  could  not  have  been  reafonably  contefted,  that  a 
teftator  who,  according  to* the  cuftom  of  the  place  where 
he  is  born,  and  where  he  has  his  habitation,  has  the  power 
to  make  an  olographic  will,  has  not  a  right  to  make  it  in 
the  iame  form  when  he  finds  himfelf  in  another  place, 
though  the  olographic  will  is  not  admitted  there,  becaufe 
it  is  a  power  that  he  carries  with  him,  inherent  in  his 
perfon,  and  to  which  the  miniftry  pf  public  officers  is  ab- 
iblutely  a  ftranger  ? 

But  it  has  been  affirmed,  that  it  is  not  funilar,  where 
^  teftator  is  born  and  is  fubjed  of  a  country  where  the 
olographic  will  is  not  allowed,  and  being  in  a  place  where 
it  is  authorifcd,  makes  one  in  this  form.  It  has,  in  fuch 
cafe,  been  gbjcfted,  that  the  law  of  his  country  not  giv- 
ing 
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ing  hxm  this  capacity,  which  is  perfonal,  he  cannot  have 
it  in  any  place  to  which  he  removes,  nor  renounce  his 
perfonal  ftatute  to  adopt  that  of  the  place  where  he  (hall 
accidentally  be. 

This'  opinion  has  had  many  partifans,  and  even  feems 
to  be  adopted  in  fome  decrees ;  but  though  it  ftill  may  be 
looked  on  as  problematic,  there  is  too  great  a  difference 
between  this  and  the  preceding  kind  to  confound  them  one 
with  the  other. 

For,  if  a  teftator  of  a  country  where  the  olographic 
will  is  authorifed  has  a  right  to  make  fuch  a  will  in  every 
ccuntry,  it  does  not  follow  that  he  to  whom  the  law  of 
his  country  has  refiifed  this  right  can  emancipate  himfelf 
from  the  law  which  governs  his  perfon,  by  leaving  his 
country :  for  if  this  kind  of  ftatute  is  inherent  to  the  per- 
fon, in  the  firft  cafe  it  authorifes  the  olographic  will,  and 
in  the  fecond  cafe  it  ought  to  outweigh  the  ftatute  of  the 
place  where  the  will  is  made.  But  whatever  may  be  faid 
of  the  fecond  kind,  which  hitherto  has  not  been  tho- 
roughly decided  in  jurifpnidence,  it  mujl  alwa)*^  be  agreed, 
ttxat  the  teftator  who,  according  to  the  law  of  his  own 
country,  has  a  right  to  make  an  olographic  will,  may 
make  fuch  will  in  any  place  where  he  fliall  happen  to  be, 
without  being  fubjcdl  to  the  law  of  the  place  where  he 
accidentally  makes  his  laft  difpofition;  and  this  is  a  point 
of  which  we  muft  not  lofe  fight  in  the  application  to  be 
made  of  thefe  principles. 

It  was  in  France  that  the  dutchefs  of  Kjn2:fton  made 
die  will  in  queftion.  Although  flie  was  not  naturalized  a 
Frenchwoman,  flie  had  obtained,  by  letters  patent,  re- 
giftered  in  the  parliament  of  Paris  the  7th  of  Auguft  1777^ 
the  capacity  of  acquiring  and  poflefling  property  in  the 
kingdom,  and  to  difpofe  thereof  by  gift,  laft  will  and  tefta- 
ment,  or  otherwife  as  flie  pleafed,  and  in  favour  of  fuch 
perfons  as  flie  fliould  judge  proper,  whether  flie  lived  in 
the  kingdcm  or  out  of  it. 

There- 
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Therefore  the  dutcheis  of  Kingfton,  though  a  ftrangcr, 
and  not  naturalized)  enjoyed  in  France  all  the  advantages 
of  civil  right;  and  as  her  capacity  to  make  a  will  cannot 
be  called  in  queftion,  all  the  difficulty  is  reduced  to  learn, 
Whether  the  form  which  Ihe  c.nployed  in  making  the  will 
in  queflion  is  regular? 

If  fhe  had  been  obliged  to  follow  the  form  eftablifhed  by 
tbe  cuftom  of  Paris>  this  would  be  evidently  null. 

In  efktiy  this  cuftom  admits  but  two  forts  of  wills: 
that  which  is  olographic,  the  whole  of  which  ought  to  be 
written,  figned,  and  dated  with  the  hand  of  the  teftator » 
and  that  which  is  paiTcd  before  two  notaries^  or  one  notary 
and  two  witnefles. 

The  will  which  the  dutchefs  of  Kingfton  made  at  Pari* 
is  not  written  with  her  hand,  fhe  has  only  figned ;  there- 
fore it  has  not  the  necellary  formality  of  an  olographic  will. 
On  the  other  hand,  it  has  not  been  received  before  nota- 
ries, there  are  only  three  witncfles  who  ajHfted  at  the  ex- 
ecution V  but  thefe  are  private  perfons,  who  could  not  im- 
prefe  with  that  chara£ler  of  authenticity  required  by  tlie 
cuftom  of  Paris.  According,  therefore,  to  the  law  ob- 
forvcd  at  Paris,  being  clothed  with  none  of  die  formali- 
ties which  are  obferved  there,  it  would  be  ablblutely  null. 

But  the  intention  has  been  to  conform  to  the  law  of 
England :  it  is  therefore  neceflar)',  in  the  firft  place,  to 
know,  if  this  Englifti  form  has  been  exavitly  followed  ;  and, 
fecondly,  if  the  conformity  of  this  will  witii  this  foreign 
law,  has  rendered  it  valid  in  France,  though  null  if  judg- 
ed by  the  law  of  France. 

It  would  be  needlefe  to  enlarge  here  on  the  firft  point ; 
for,  according  to  the  ftatutes  quoted  by  mr.  Blackftone, 
the  nuncupative  written  will  is  ufed  in  England,  which 
requires  but  three  witnelfes  to  affift  and  fign  with  the  tef- 
tator ;  and  thofe  witnefics  may  be  private  perfons  -,  the  pre- 
fence  of  a  public  officer  is  not  neceflary.  Now  this  has 
b«en  exa^y  obferved  in  the  prefent  cafe;   for  the  tcf- 
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fatrix  declares  (he  has  put  her  name  on  the  fifteen  firft 
iheets  of  paper  of  which  the  will  is  made,  and  en  the  l\x- 
teenth  that  (be  has  put  her  name  and  placed  her  anns  ;  and 
there  are  three  witnefTes  who  have  figncd  with  the  tcftatrixt 
and  in  the  prcience  of  each  other. 

The  Englilh  law  requires  nothing  more  for  the  form  of 
the  nuncupative  written  will :  in  efFe<l^,  it  appears  by  the 
memorial  for  confultation,  that  thofe  who  drew  it  up  had 
no  doubt  but  the  will  would  be  deemed  valid  in  London^ 
where  thcie  Englifh  formalities  are  better  known  than  they 
can  be  in  France. 

We  rauft  therefore  return  to  the  (ingle  queftion,  Whe- 
ther the  circumftance  of  this  will  having  been  made  in 
Fmncc  can  alter  its  validity  ? 

The  principles  here  laid  down  do  not  permit  a  doubt 
to  be  raifed  on  this  fubjed. 

The  dutchcfs  of  Kingfton,  bom  an  Engli(h woman, 
does  not  appear  to  have  abdicated  her  countr}',  or  her 
bcme :  (he  obtained  from  the  king  leave  to  acquire  and 
poBick  property  and  difpofc  thereof;  but  (he  was  not  na- 
turalized a  Frenchwoman :  therefore,  though  (be  died  in 
France,  (he  died  an  Englilhwoman. 

Her  pcrfon  therefore,  at  the  date  of  her  will,  could 
not  be  governed,  as  to  the  perfonal  ftatutef,  but  by  the 
Englifh  law ;  and  the  letters  patent  which  had  been  granted 
to  her  gave  her  the  (ame  power  of  devifnig  that  (he  would 
have  had  in  Enr^land. 

If  tlie  EngK(h  law  required  for  the  compofition  of  a 
will  tile  aflilbi\ce  of  a  public  otiRcer,  (lie  ought  to  have 
employed,  for  the  will  which  (he  made,  the  alfifb-xxe  of 
a  notary;  without  which  (he  would  have  broke  in  upon 
tile  formality  eftablifhed  by  the  ftatutes  of  her  countr)  : 
but  that  law  requires  only  the  prefcncc  of  three  witncflcs 
cyf  any  kind;  (he  might  choo(e  thefe  at  Paris  as  (he  might 
h&ve  done  at  London;  and  as  foon  as  (he  had  fuliiUed  the 

formality 
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Ibfhiality  prefcribed  by  die  law  of  her  countiy,  it  muft  be 
concluded  that  the  form  of  her  wQl  was  regular. 

This  cafe  may  be  Compared  tp  that  of  a  teftator  bom 
in  a  province  where  the  olographic  form  is  admitted,  and 
who  happens  to  be  in  anodier  province  where  this  form  is 
not  admitted)  as  he  carries  with  him  the  power  of  making 
a  will  widiout  the  help  of  any  public  officer,  in  writing  it 
faimfelf :  fo  the  Englifhman  in  France  needs  not  call  in  a 
public  officer  to  make  his  will,  provided  he  is  affifted  by 
three  witndles  of  any  kind.  This  is  the  natural  efFed  of 
the  permiffion  granted  in  1777  to  the  dutcheis  of  Kingftoni 
by  letters  patent  enregiftered  in  the  parliament. 

Her  fituation  in  France  was  limilar  to  that  of  the  £n« 
glifb  who,  following  king  yafrus  Il.y  took  refuge  there : 
a  qucftion  was  railed,  Whether  they  could  make  a  will, 
and  in  what  form  ?  As  diey  retired  there  widi  die  leave 
of  Lewis  the  Fourtantby  that  monarch  decided  it  in  their 
ftvour  by  a  letter  which  he  wrote  to  mr.  U  CamuSj  lieutenant 
civil,  the  ift  of  March  1704;  and  this  decifion  has  again 
been  confirmed  by  a  funilar  letter  written  to  the  chapter 
of  Saint  Peter  at  Lille,  the  5di  of  March  1741* 

These  decifions  are  traced  back  in  the  new  colle^on 
€^(D*nizart^  torn,  i*  v$rb9  Anglais  }  and  in  U  Traiti  di  As 
Rialtti  etPerfonalite  des  Statuts^  by  mr.  Boulonnois^  torn.  t« 
//V.  2.  chap.  3.  obfervation  21.  page  4351  This  laft  author 
expreifes  himiblf  thus :  ^<  The  Englijh  who,  following  king  . 
^  Janut  the  lid.  (heltered  themfelves  in  France,  have  been 
^  maintained  in  their  laws;  they  may  make  tvillsj  as  to  tiie 
^  form,  at  it  is  pra£iifedin  England  \  and  their  wills,  cloath« 
**  cd  with  this  formality^  are  eftecmed  valid  in  France.** 

This  refolution  ought  to  be  looked  upon  as  a  rule  of 
the  right  of  perfons,  which  requires,  between  different 
kingdoms,  that  reciprocal  condefcenfion  to  facilitate  to  dit 
fubjc(5ls  who  pafe  from  one  to  the  other,  the  free  exercift 
of  their  natural  and  civil  powers;  one  of  the  principal  of 

Vol.  I.  Z     .  whiA 
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which  Is,  to  make  wills  without  being  fuli}e£^  to  thofe. 
fonns  of  which  a  ftrangcr  is  looked  upon  to  be  ignorant. 

If  this  conje£^iirc  has  been  fiUEcient  to  give  die  refugees 
in  France,  not  naturalized,  the  enjoyment  of  this  precious. 
advantage,  with  much  Icfs  reafon  can  any  doubt  be  raiied . 
rcipe^ting  the  validity  of  the  will  of  the  dutchefs  of  King* 
fton,  who  was  farniihed  with  a  po£tive.  and  law&il.per-» 
miflion  to  acquire  and  poilsis  property,  and  diipofe  of  it 
b}"will,  as  (he  might  have  done  in  England. 

The  underfigned  counfel  is  therefore  of  opinion,  that 
the  v/ill  of  the  dutchefs  of  Kingfton  is  vaBJ^  and  that  be* 
fore  whatever  tribunal,  either  French  or  EoglKhy  it  is 
prefented,  the  execution  of  it  ought  to  be  ordered. 

'Thet.e  remains  nothing  more  than  to  draw  the  con«> 
fequences  which  refuk  from  the  principal  determku;- 
tioi^,  to  remove  all  the  difficulties  propofed  in  the  me- 
morial. 

If,  therefore,  no  doubt  can  be  raifed  of  the  capacity  of 
the  tcftatrix,  nor  of  the  form  of  the  will,  it  ou^t  to  tak6 
ctkGt  on  all  the  property  vtrfaicfa  flxe  difpofed  of,  and  in 
whatever  country  it  is  fituate,  ixapt  there  JUuld  haffen  U 
he  propertyy  THE  power  of  disposing  whersof  is 
reft  rained  Ifjf  the  Jlatutes  in  force  where  fuch  preperty  i> 
fttuate. 

It  muft  not,  therefore,  be  thought  that  Ae  a<aion  of 
the  legatees  is  confined  to  the  effech  and  to  the  property 
that  the  dutchefe  of  Kingfton  pofTefied  in  France;  they  luive 
an  equal  right  to  fue  for  what  fhe  might  pofieis  in  Great 
Britain,  or  in  other  countries ;  and  may  briiig  their  fuit 
before  the  tribunals  of  the  countries,  which,  admitting  the 
validity  of  the  title,  agreeable  to  the  rights  of  perfons,  ought 
to  order  the  execution  in  their  rcfpeftive  territories* 

The  copy  which  has  been  laid  before  the  underiigned 
counfel,  appears  to  be  only  an  extraft  of  fome  of  the  bc- 
qiiefts  in  th^  will  erf  the  dutchefe  of  Kingfton  ;  there  is  »# 
h^ir  infiitutedy  nor  univerfal  Ufatte  •   ^-^—^^re,  ^en  the 

\  legacies 
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legacies  are  paid,  the  furplus  will  belong  to  the  next  of  kin, 
unlefs,  by  the  advantagie  of  reprefentation,  fome  of  the 
kindred  in  a  farther  degree  take  place  of  thofe  in  a  nearer 
one,  which  will  depend  on  the  cuftom  of  the  places  where 
the  property  is  fituate^ 

Nothing  after  will  remain  but  to  give  an  explauatioa. 
refpe<Eling  the  acquifition  diat  the  dutchefs  made,  fmce  the 
date  of  her  will,  of  the  eftate  at  St.  Aflife,  which  Monfieur,  . 
the  king's  brother,  fold  her  for  50,000 /.  fterlingj  papble 
by  inftalments;  die  firft  of  which,  of  15,000/.  has  been 
paid,  and  the  others  are  not  yet  acquitted* 

It  is  afted.  Where  does  the  property  of  this  e^ate  veft^ 
according  to  what  has  been  declaied  ?  The  iale  was  per« 
te£ti  for  the  thing,  the  price,  and  the  confent,  res^pretium^ 
4t  conftnfusy  are  what  conftitute  the  eiTence  of  this  kind  of 
contra£l ;  to  perfet^  which,  it  is  not  necefTary  that  the  price 
ihould  be  entirely  paid  \  it  is  fufficient  if  a  part  is  paid, 
and  diat  terms  have  been  agreed  upon  for  the  furplus. 

Therefore,  according  to  the  general  principles  on 
this  matter,  the  property  of  the  eftate  at  St.  Ai&fe  actually, 
vefts  in  the  inheritance  of  the  dutcheis  of  Kingfton  s  unleis 
there  is  fome  extraordinary  claufe  in  the  contract  which 
the  underwritten  counfel  has  not  feen. 

Monsieur  has,  certainly,  a  privileged  mortgage  on 
this  eftate  for  what  remains  due  of  the  purchafe  money* 
It  belongs  to  the  wifdom  of  his  counfel  to  dire£l  this  adion^ 
upon  which  the  underfigned  counfel  is  not  required  to  ex* 
plain  himielf. 

Deliberated  at  Paris,  23d  of  Feb.  1789. 

DOUCHEMENT  NoiCHETTE  TaRC£T. 
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No.  XII. 

CASE  of  BUCKWORTH  and  THIRKELL,  i»  Mr 

King's  Bench. 

0 

Trinity,  25.  Geo.  HI. 

SPECIAL   CASE    RESERVED    AT    THE    TRIAL   OF  A  A£^ 
PLEVIN  AT  THE  LAST  ASSIZES  FOR  CAMBRIDGE. 

A  dcvlfc  to  A,  nPHAT  Jofeph  Sutton,  being  fcifed  in  fee  of  the  prc- 
In  fee,  and  if  flic     X     j^jf^.^  j^  queftion,  by  his  will  dated  Ac  aad  of 

dies  befbre  ti,  t  »     / 

without  kavins  Auguft  1 769,  devifcd  as  follows  :—*-^^  Alfo  I  give,  devifir 
iffue,  ''*^/^|^  w  and  bequeath  all  and  every  other  my  real  and  peribnal 
iflucwhichdies.  "  eftates  unto  John  Creflwcll  and  Edward  Prefton,  their 
^\  bJf^^t  "  *^^'"  "^^  aiBgns  for  ever,  to  die  feveral  ufes  and  on  the 
%j  the  cursefy.     "  fevcnJ  trufts  following :  Firft,  as  to  for  and  concem- 

**  ing  all  my  eftatc  at  Leverington,  Parfon's  Drove,  in  the 
**  Ifle  of  Ely  and  county  of  Cambridge,  called  High  In- 
**  horns,  in  truft  to  receive  the  rents  and  profits  tfaereofy 
^  and  apply  the  fame  to  aifd  for  the  ufe,  maintenance,  edu- 
•*  cation  and  cloathing  of  my  grand-daughter,  Mary  Barrs^ 
^  until  (he  fhall  arrive  to  the  age  of  21  years,  or  be  mar- 
^  ried.  And  from  and  after  the  (aid  Mary  Barrs  (hall  have 
«*  attained  her  age  of  21  years,  or  be  married,  I  give  and 
••  devife  all  my  (aid  lands  and  premifes  in  Leveringtoa 
«*  aforefaid  unto  the  laid  Mary  Barrs,  her  heirs  and  affigns, 
^  for  ever.  But  in  cafe  die  £iid  Mary  Barrs  fhall  happen 
**  to  die  before  fhe  arrives  at  the  age  of  21  years,  and 
**  widiout  leaving  iflue  of  heir  body  lawfully  begotten,  then 
**  from  and  after  the  deceafe  of  the  (aid  Mary  Barrs  with- 
^  out  ifTue  as  aforcfaid,  I  give  and  devife  all  my  (aid  eflates 
•*  at  Leverington  unto  my  grandfon  Walter  Barrs,  and 
^  tt>  his  aflignsji  for  his  natural  life."    Reiosdadcr  over. 

Testa- 
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TESTATOR  died  four  years  after  making  die  will. 

In  March  1781,  Mary  Barrs,  the  grand-daughter  and 
devifee,  then  being  of  about  the  age  of  nineteen,  married 
Solomon  Hanford* 

March  1782,  a  child  was  born  of  that  marriage, 
which  died  25th  of  Auguft  1782. 

On  the  28th  of  Auguft  1782,  did  Mary  Hanford,  the 
mother  of  (aid  child,  died  under  the  age  of  21  years,  and 
without  leaving  any  iffiie. 

Solomon  H  ansord,  the  huft)and,  during  the  covertiu-c^ 
received  the  rents  of  the  premifes  in  queftion,  in  right  of 
his  vrife. 

Walter  3arrs  was  at  the  time;  of  the  death  of  itm 
teftator,  and  now  is,  his  fole  heir  at  law,  , 

Question  referved  for  the  opinion  of  the  court: 

**  Whether,  under  all  the  circumftances  of  this  cafe, 
V  and  the  events  that  have  happened,  the  laid  Solomon 
"  Hanford  is  entitled  by  the  curtcfy  to  be  tenant  for  life 
''  of  the  premifes  in  the  declaration  mentioned  ?'* 

Plaintiff  claims  under  Walter  Barrs;  defendant 
under  Solomon  Hanford,  the  hufl)and  of  ^lary  Barn;, 
deccafcd. 

For  the  plaintiff  it  was  contended,  that  Solomon  Han- 
ford Vt-as  not  entitled  to  be  tenant  by  the  curtefy.  That 
under  this  devife  Mary  Barrs  became  entitled,  on  her  mar..- 
riage,  to  an  eftate  in  fee  Ample,  defcafible  by  die  concii<^ 
donal  limitation  over  on  her  dying  under-age,  and  with«- 
out  leaving  iftiie  living  at  the  time  of  her  death  ;  and  th^t 
to  entitle  the  hufl)and  to  be  tenant  by  the  curtefy,  it  is 
fieceftary  that  the  wife  be  feifed  of  an  indefcafible,  uncon-r 
ditional,  and  unqualified  eftate  in  fee  limple,  or  in  taiU 
Here  the  words  of  the  will  without  Uaving  iffufy  muft  mean 
ij/iie  living  at  the  time  of  the  death.  The  event,  there- 
fore, of  her  dying  without  leaving  iCue  living  at  her  death, 

Z  3  is 
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18  the  condition  on  which  the  eftate  in  fee  fimple  is  to  be 
defeated ;  and  in  the  event  which  has  happened,  her  eftate 
determined  not  by  the  expiration  of  its  original  extent, 
not  by  the  limitation  being  fpent,  but  by  a  condition  or 
exprefs  limitation,  operating  as  a  defeaiance  of  it ;  for  die 
original  eftate  was  a  fee  fimple  ♦. 

Both  thcfe  cafes  recognize  the  diftinAion  between  an 
eftate  where  the  limitation  is  determined  or  fpent,  and  an 
eftate  which  is  defeated  by  a  condition. 

In  general,  the  fame  rules  apply  to  the  right  of  dower 
and  the  right  of  curtefy. 

Co.  Litt.  (oGt.  52,  53.  definition  of  dower  and  curtely, 
ufes  the  words  where  the  iflue  may,  by  poiHbility,  inherit 
the  fame  tenements,  ^  offuch  an  ejiate  as  the  wife  or  bttf» 
«  hand  hatbi^*  which  are  material  as  to  reftraining  the  ge- 
nerality of  the  rule  commonly  laid  down,  that  the  hufband 
fhall  be  tenant  by  the  curtely,  wherever  the  i/Tue  might, 
by  poflibility,  inherit. 

As  to  dower,  i.  Roll.  Ab.  676.  F.  I. 

Before  the  ftatute  de  Donisj  eftates  tail  were  condi-r 
tional  fees ;  but  on  the  birth  of  a  child  the  condition  wa9 
confidered  as  performed,  fo  as  to  become  an  abfolute  eftate 
to  three  purpofes :  ift,  that  the  donee  in  tail  could  aliens 
2dly,  could  forfeit ;  3d]y,  it  was  defcendiblc  to  the  iftlie  of 
a  fecond  marriage,  and  of  courfe  gave  curteiy  to  the  huf- 
band of  a  fecond  marriage. 

The  ftatute  de  Donis  took  away  the  power  of  aliena-* 
tion  and  the  curtefy  of  the  fecond  hufband,  but  left  the 
right  of  the  hufband  of  the  firft  marriage  to  be  tenant  by 
the  curtefy,  as  it  ftood  before  the  ftatute  ;  that  is,  as  beir*g 
the  hufband  of  a  woman  whofe  eftate  on  condition  was 
become  abfolute  by  birth  of  a  fon,  Thi$  accounts  for 
huft)ands  being  tenants  by  curtefy  of  eftates  tail  j  but  it 

•  Pain  and   Sami,   Goldibor.  81.     Leon.  167.     1.  Andiif.   X84. 
Bocthbj  and  Vcrncn,  9.  Mod.  147. 

explains 
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.explains  the  difference  between  cftates  tail  and  eftates  de- 
fcafible  on  condition,  fuch  as  the  prefcnt,  and  proves  how 
inapplicable  the  cafe  of  an  eftate  tail  is  to  the  prefent  eftate,  ' 

as  to  the  right  of  the  hufband  to  curtcfy*. 

But  the  court  held,  that  the  hufband  in  this  cafe  was 
entitled  to  be  tenant  by  the  curtefy,  and  gave  judgment 
for  the  defendant, 

Zf^rd  Mansfield  faid^ 

THE  right  of  tenant  by  the  curtcfy  exifted  at  tlie  com- 
mon law ;  and  the  ncccffary  points  are,  that  the  wife  be 
feifcd  of  an  eftate  of  inheritance,  which,  by  poflibility, 
might  defcend  to  her  iffue,  and  that  ifiue  (hould  be  born. 
Eftates  at  common  law  were  cither  abfolute  or  conditional : 
curtcfy  was  incident  to  both,  and  exifted  when  die  wife 
died  without  iffue  inheritable,  which  let  in  the  reverter. 
As  to  fees  conditional,  the  eftate  did  not  become  abfolute 
by  birth  of  a  child  inheritable ;  but,  in  odium  of  perpe- 
tuities, it  was  for  a  fpecial  purpofe  become  abfolute,  if 
iffue  were  born,  i.  e,  the  donee  might  alien,  the  eftate 
was  to  defcend  and  revert  according  to  the  entail,  if  not 
aliened.     At  common  law,  the  only  modification  of  eftates 
exprcfsly  limited  was  by  condition ;  the  ftatute  of  ufes  in- 
troduced more  qualifications  of  eftates  exprefsly  limited, 
About  the  reign  of  Eliz.  and  Jac.  i.  many  cafes  in  odium 
of  p«rpetuities  were  determined,  to  prevent  and  defeat  fuch 
an  application  of  the  ftatute  of  ufes.     The  courts  leaned 
^gainft  contingent  limitations  over;   but  having  gone  a 
great  way  on  that  fide,  they  began  to  tliink  they  went  too 
far.     New  devices  were  contrived  at  the  time  of  the  trou- 
bles, and  praclifcd  after  tht;  Reftoration ;  truftees  to  pre- 
ferve  contingent  remainders,  and  executory  devifes.     It  is 
not  Ions  that  the  bounds  of  them  have  been  fettled :  it 
was  in  my  time  that  the  courts  firft  held  they  might  wait 

,  •  Sec  2.  Inft.  33V   S,  Co.  35.  b.  36.  a.   Palr.c's  Cafey  Bro.  Ab.  2^$^ 
pi.  71.    Fiizh.  Ab,  339.  b.  pi.  66.    Plowd.  x^^i,  242. 
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during  a  life  in  being,  and  21  jrears  after.  Now  it  is  con- 
tended, that  this  is  a  conditional  limitation :  it  is  no  fuch 
diing ;  there  is  no  condition  in  it ;  it  is  a  contingent  li- 
mitation. If  it  is  a  limitation,  it  does  not  defeat  the  right 
of  the  hufl)and  to  be  tenant  by  the  curtefy :  the  bufband 
may  be  tenant  by  the  curtefy,  though  the  cftate  is  fpent. 
But  how  was  it  when  (he  was  alive  ?  fiere  the  wife  was 
feifed  in  fee  fimple  during  her  life,  and  fuch  an  one  as  the 
ifTue  might  inherit,  if  they  had  not  been  diiappointed  by 
death. 

JUDGMENT  rOR   PErENDANT. 
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No.  XIII. 

CASE^WILLOUGHBY  andVnLLOXJGJIBY.h  U'.coifV, 
CHANCERY,  ie/ore  LoRP  HARDWICKE*.         J^fi^^l;;;!^ 

Afr.  Attorney  Giftiralf, 

MY  lord^  here  is  an  abftrad  produced  by  order.  It  vn» 
laid  before  counfd  by  the  mortgagee  before  be  lent 
his  money  >  wherein  the  marriage  fettlement,  and  mrs. 
Willoughby's  jpinture,  is  ftated  5  and  the  coimfel  tells  him 
U  will  be  fubje<^  to  that. 

« 

^JlraSl  of  the  Deeds  and  Writings  relating  to  the  TitU  ef  , 

Humphry  Willoughby,  Efy.  read. 

*'  27th  March  1716.    An  indenture  between  George   ifarubftqMi^. 
Willoughby,  fon  and  heir  of  Charles  Willoughby,  of  the   P«'**»^  <f 
firft  part ;   Thomas  Coker,  fecund  part ;   and  Wadham  •  notice  of  a  &r* 
Windham,  third  part ;  whereby,  in  confideration  of  2500  i    ^  purchtfe  qr 

incumbmice^iis 

paid  to  George  Williams  by  Thomas  Coker  (being  the  ihaii  not  avaU 
(ame  fum  of  money  mentioned  in  an  affignment  bearing  ^imfc|fof  aorf. 
even  date  herewith,  and  made  between  the  (aid  George  old  outaaodii^ 
Willoughby  of  the  one  part,  and  Wadham  Windham  of  j^'JJ^^'n^tt^ 
the  other  part),  the  (kid  George  Willoughby  demifes  and  get  4  preferencci 
grants  to  the  faid  Thomas  Coker  all  tiiat  manor,  &c.  to  ^Ji^^  of Yiidi 
hold  to  Thomas  Coker,  his  executors,  &c.  for  the  term  of  V'^  porchaiiB 

,,  or  incumbraooef 

1000  years,  at  a  peppercorn  rent.  and  has  Uie  flrfl 

*<i3th  Aug.  1718.  An  indc;iturcbetweenThomas  Coker,   ««<>  bgft  right  to 

.  call  for  the  legal 

firft  part ;  Wadham  Windliam,  fecond  part ;  George  Wil-   eiUte,Uieoy « 

*  This  cafe  has  lately  !>ef  n  cited  as  an  authority  in  the  court  of  King*4 
Bench,  but  no  entire  report  of  the  feversl  parts  of  it  has  been  before 
printed.  A  ftiort  account  of  it  is  now  extlht  in  Mr.  Ambler's  Reports, 
|a:eiy  poMifhcd  \  and  Lord  Hiirdwicke's  argument  in  giving  the  decree  it 
printed  in  1 .  Term.  Rep.  p.  7639  principally  agreeing  with  the  above;  but 
die  prior  arguments  are  here  firft  printed,  and  the  entry  of  the  Chancel. 
|or*s  decree  is  confiderably  more  full  than  in  either  of  the  abovc-mentioodd 
reports  of  the  cafe. 

-f    Mr.  MVKEAT* 

loughby, 
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ptH  an  iffign-  Joughby,  third  part  t  and  Shilling  and  Popham  of  the 
court  o[  cauity  fourth  pan  >  reciting  the  laA  deed  ami  George  Willough- 
wiii  notdeprivB  ^y's  aflignment  to  Wuidliam.  Now,  in  conTidcnition  of 
T*niagc.  Ifitfc-  Z500/.  paid  to  Thomas  Co!cer  by  George  Willoughb^, 
«oinl  oiDn(»see  ^^j  ^f  jg  j_  by  Shilling  ami  Fopham,  Thomas  Coker 
vpvn  an  tHue  aflj^"'  '°  Shilling  and  Popham  the  manor  of  Watchftonc, 
^vm  wiiiiii  ^j.  jQ  i^yij  fyj.  the  rtmaiiidcrof  the  term  in  truft  for 
•uiilanriins  Gcofjjc  \V  illoughb)',  and  to  attend  the  inheriuncc  of  the 
Kim,  '"<■''"     prcmil'es." 

toir.e  (iine.il  "  sjd  and  24.th  March  1718.  An  indenture  between 
c;iti:n  liicum-  Wiljouijhby  and  wife,  and  fir  Gcmmitt  Raymond  and 
kiiown,  i!ic  Popham,  reciting  a  k=fc  from  the  bifhcp  of  Saltlbury,  dated 
pior  incum-  jqjj,  j3g(,_  j.,  ,  ^pj  indentures  of  Icafc  and  releale  of 
bell  lighi  11  csU  tlie  2ifl  and  22d  of  March,  whereby  George  Willoiighby, 
rt  "*  ''j'lf  '"  c'">'''i^'*t'<>''  of  tli^  marriage,  and  of  4000/.  grants  and 
litfy  hin.rcifof  conveys  to  Raymond  and  Popham  the  manor,  &c.i  and 
cUmh'rinni*  *^' ''  '"'S*^'  liappcii  tlut  thc  prcmifes  charged,  lie.  might 
spun  the  cAitc,  not  be  fuiEcicnt  now  for  the  confidcrations  albrelhid,  and 
aihrr  tiicuni.  ^^^  fccuring  thc  payment  of  the  annuity  to  Jane  Willough- 
fcrancxtiveienot  by,  and  for  fettling,  &c.  and  in  performance  of  thc  agree- 
ment of  the  13th  Nov.  1717,  George  Willoughby  grants 
and  conveys  to  Raymond  aiidPopham  the  manor  of  Watch- 
Jionc,  &c.  to  hold  to  them  and  their  hcira,  to  the  ujc  of 
George  Willoughby  for  lifci  remainder  to  Raymond  and 
Popliam,  to  protL'fl,  &c.  and  after  the  dcceafc  of  Gcoi^ 
Willoughby,  to  thc  intent  that  Jane  might  receive  yearly 
an  annuity,  fic.  with  power  to  make  a  dillrcC-^  &c.  and 
3::..T  his  d;cc:ile  c[i:ir^cd,  i:c,  to  thc  firll  and  other  fotu  ix) 
t-i!  niJ.',  &c." 


i:r(/  ChancIIor. 

THIS  is  clearly  notice.  It  will  nife  another  qucftion: 
\Vht:ihcr  thc  matter  is  not  now  all  in  equity.'  If  it  is  aB 
in  ciiuity,  and  the  defendant  cannot  protect  his  legal  ellatc 
a^::':iilt  t;i;  c(juity  of  tile  ir..'ir>iage  llidLmcntj  if  he  cannot 

do 
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do  that,  then  the  queftion  will  be,  Whether,  as  the  whole 
muft  be  confidered  in  equity,  it  is  within  die  rule  qui  priw 
ift  teinporey  potius  eft  jure  f  That  was  a  queftion  I  thpugl^t 
upon  at  iirft;  but,  for  want  of  proof,  would  not  enter 
into  it. 

If  it  comes  to  this,  the  general  queftion  will  be  out  of 
the  cafe*  It  is  a  great  pity  but  that  general  queftion  was 
determined,  for  the  take  of  mankind. 

I  HAVE  had  a  great  deal  of  difcourfe  with  mr.  Film^r 

ppon  the  fubjcd,  who  is  a  candid  and  a  &ir  man,  and  I 

cannot  find  out  from  him  any  certain  rule  they  have  goi^e 

^by.    He  told  me  what  was  mr.  John  Ward's  opinion  and 

.way  of  praiSlice ;  and  that  was,  as  mr.  Attorney  fa^s,  that 

m 

Jkcj  did  not  taic  thcfe  aJfignmenU.     Here  is  ^  aftignmeni 
jof  |i  t^rm,  with  notice  of  a  truft. 


yl/r.  Attorney  CineraU  >' 

MY  lord,  there  have  been  fome  cafes  looked  into,  but 
Xiont  like  the  prefent.  Oxwich  and  Simpfon :  there  weiie 
two  mortgages  i  the  firft  was  to  Simpfon,  the  otlicr  to 
Moreton.  Morcton's  was  afBgned  to  attend  the  inheritance, 
^jid  the  plaintiff  claims  under  that  mortgage.  Simpfon's 
mortgage  was  prior;  and  defendants,  by  liavin^  taken  in 
that,  fecure  their  purchaib.  It  does  not  appear  that  Simp- 
fon's mortgage  had  cvef  been  aligned  to  attend  the  inheri- 
tance. 


i,ord  Chancellor, 

I  HAVE  looked  into  my  copy  of  lord  Somcrs's  notes,  in 
the  cafe  of  lady  Radnor ;  I  cannot  And  there  that  the  term 
was  affigned  to  attend  the  inheritance.  There  is  a  great 
deal  of  difterence  in  the  cafe  of  a  truft.     I  believe  it  will 

be 
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be  proper  for  mr.  Attorney  to  go  on  to  fliew  the  (Kltinc- 
tion ;  there  docs  fjcm  to  me  ta  be  a  confidemblc  diflinc- 
tion. 


/:&.  Jtlamey  Central- 

MY  loriJ,  it  comes,  in  point  of  fiicl,  to  this :  That  thM 
term  w-iis  originally  afligncJ  to  attend  the  inheritance, 
and  confe()uently  becomes  fubjefl  to  all  the  ufcs  to  which 
the  inheritance  was  fubjcft.  It  is  affigned  by  the  tmftces 
to  a  new  tniftee,  with  exprels  notice  of  thefc  ufcs  limited 
of  the  inheritance,  prior  to  the  mortgage  taken  by  mr. 
Crifp..  The  confcquence  is  that  his  truftce  would  not 
take  it  to  protect,  in  the  firft  place,  his  mortgage ;  but  he 
took,  it  fubjcA  to  all  the  former  ules  which  it  was  to  pro- 
tcft  i  and  a  truftce  who  takes  an  affignment  with  notice 
of  a  former  truft,  is  to  all  purpofes  a  tniftee  juft  in  the 
iame  fituation  as  the  former  was.  What  is  the  confe- 
qucnce?  TTiat  all  the  ufc  of  the  marTiagc-fettlement,  all 
the  ufrt  that  had  been  derived  out  of  the  inheritance  by 
die  owner,  muft  ta!cc  p?ace.  Who  have  a  right  to  call 
for  the  protection  of  this  term?  All  pcrfo-is  having  a  right 
to  the  Wgal  eihte  ;  thiit  is  here  the  jointrcls. 

The  j;reat  point  here  i»,  when  ihere  are  two  equity 
tcruritics  and  a  legal  i.(l.iti-',  and  the  two  equity  cafes  con- 
tending, the  (jueftion  is.  Who  has  a  right  to  the  protec- 
tion from  thi^l-jgaJcftatj? 

In  t!ie  cafe  of  lord  Pomfrct  it  was  held,  that  where  a 
b^.il  tOait:  was  in  a  truftec,  snd  the  owner  lud  a  right  in 
tqiiity  to  call  for  lite  proteiition  of  thi;  legal  cllate,  he 
fltould  have  it.  Who  has  it  here  ?  The  jointrefe  uiiqvef- 
tionably.  Who  has  liiat  right  next  to  her  ?  The  owDcn 
cf  the  ufes  of  the  inheritance  that  arc  prior,  in  point  of 
ti.iie,  to  tho  morcgage.  The  truft  of  ata-nding  the  auM- 
f-i^,-  is  plainly  a  bad  cnt. 

Where 
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Where  there  are  two  equities,  then,  fuppoluig  neither  * 
had  a  right,  qui  prius  eft  tempore^  potius  eft  jure. 

In  the  cafe  of  Gibfon,  Avhen  none  of  them  had  any 
previous  right  to  the  legal  eftate,  it  was  held  that  they  muil 
go  according  to  their  priority. 

I  MUST  fubmit  it  to  your  lordfliip,  that  there  is  a  differ- 
ence between  taking  a  teem  that  is  exprefsly  affigned  to  at- 
tend the  inheritance,  and  an  alignment  of  a  fatisiied  mort- 
gage tenn,  which  might  be  made  fo  by  conftrudtion. 
It  is  in  his  own  pofleBion,  and  ufes  and  truils  may  refulc^  ' 

but  when  upon  the  face  of  it  it  is  made  to  attend  the  in- 
heritance, he  muft  enquire,  What  are  the  ufes  it  is  to  at- 
tend? 

How  is  the  affignment  here  ?  In  truft  to  attend  the  in- 
beritance.  What  is  that  inheritance  ?  Juft  what  eftate  he 
would  have  conveyed,  Suppofe  mn  Willoughby  had  made 
a  conveyance  without  making  an  affignment  in  this  manner 
of  the  term,  how  would  it  have  operated  ?•  SubjeA  to  the 
term  of  years.  He  would  only  grant  it  fubjeft  to  the 
former  ufes  and  charges ;  and  this  is  with  exprefs  notice 
of  the  fettlement,  which  he  has  no  way  mentioned.  Upon 
reading  the  alignment,  his  taking  it  appears  to  be  a  fraud. 
If  he  meant  to  lend  his  money  fubje<Et  to  tlie  jointure  or 
-charge,  he  (hould  have  recited  it  fo ;  but,  inftead  of  tliat, 
be.  takes  it  to  defeat  the  jointrefs,  if  he  can. 


JLord  Chancellor. 

IS  dicre  no  exception  of  the  jointure  in  the  covenant 
aeainft  incumbrances  i 

Hr.  Attorney. 

NONE,  my  lord.    It  is  a  breach  of  truft  j  and  thia 
<ourt  will  never  fufTer  him  to  take  advantage  of  that. 


JPIir*  CA8XOPWlLtO0dRBTAKBWlttotJCtt8VmCHAKC£ftY«  , 

^    .  Thej  have  blinked  the  truth  in  their  anfwer  by  con^ 

cealing  it ;  and  now  at  the  bar  they  have  urged  to  have 
i^  preferred  to  the  jointrefs,  in  order  to  edge  out  her 
tide. 

It  deferves  well  to  be  confidered  what  inconveniencies 
Would  arlfe,  if  ailignments  are  made  to  attend  the  inheritance^ 
and  you  do  not  give  notice  of  the  trufts.  What  would  be 
the  confequence  with  regard  to  a  marriage  fettlement  ?  By 
playing  that  term  into  the  hands  of  a  mortgagee  from  whom 
the  fettlement  is  concealed,  you  might  trip  up  the  heels  of* 
many  fettlements;  whereas,  by  cxprefs  terms,  he  only 
takes  it  as  a  mode  of  conveyance,  mere  matter  of  fbnn» 
It  muft  be  fubjed  to  all  the  ufes  to  which  the  inheritance 
is  limited;  and  wbbever  comes  in  under  that  term,  comet 
in  under  the  ufes  to  which  the  inheritance  is  limited. 


Ijtrd  Chancellor. 

MR.  Attorney,  I  thought  you  would  have  entered 
upon  the  particular  point,  How  far  he  can  protect  ?  Here 
is  notice;  he  certainly  cannot  protedl  againft  the  join- 
trels. 


Mr.  Jttomey  GemraL 

MY  lord,  all  the  prior  ufes  of  the  inlieritance  It  is  certainly 
fubjedl  to :  then  we  (hall  have  the  direflion  of  the  court 
to  proteft  this  jointure.  He  cannot  prote£l  his  fecurity 
againft  tlie  jointrefs:  then  the  only  queflion  is,  Wliat 
ufes  of  the  inheritance  are  to  take  place  next  after  this 
rent-charge  ?  They  can  put  in  the  legal  eftate  as  between 
the  rent'charge  and  mrs.  fVdloughby^i  mortgage. 

There  he  has  no  prior  right  to  call  for  the  protec- 
tion of  the  legal  edate,  becaufe  the  aiSgnmcnt  is  in  breach 
of  the  truft. 

H&RE 
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is  an  application  to  the  court  for  diredions  in. 
ner  tins  is  to  attend  the  inheritance.  We  have 
equity.    It  muft  be  as  die  ufes  are  created.    Per*  * 

coines  within  the  nature  of  the  ufes  which  the 
•  prote£^.  He  cannot  divide  it,  he  cannot  fplit  it. 
recited  the  fcttlement  and  taken  it,  fubjc£i  to 
iharge  of  300/.  a  year,  he  would  have  had  a  much 
fe  of  it,  becaufe  he  would  have  been  fuppofed 
i£led  fairly.  Here  he  has  noL  He  has  notice, 
as  endeavoured  to  fct  up  the  term  againil  the 
vith  expreis  notice. 


clL 


I  lordihip  will  pleafe  to  favour  me  on  this  point, 
n  the  mortgagees.  I  did  perceive,  by  the  anfwer, 
defendant  had  exprefsly  denied  notice  of  the 
,  but  took  no  notice  of  the  iettlement  The 
Dnly  charges,  that  the  defendant  had  notice  of  it 
lent  his  moiley.  Now  here  is  but  barely  fufEcient 
the  plaintiff  claiming  under  tlie  fettlemcnt,  and 
e  mortgagees ;  therefore  the  queflion  remains  as 
thcfc  two  mortgagees* 

LL  firft  fubmit  it  to  your  lordfhip  upon  the  foot 

wing  an  afSgiunent  of  tiie  term   (without  going 

matter  at  all))  upon  a  fupp^fition,  in  the  Aril 

at  we  can  make  ufe  of  the  term  that  we  have  in 

:e  (except  (o  far  as  we  have  notice) ;  and  I  {halj 

to  your  lordfhip  upon  another  circumftance ;  and 

IS  to  the  conduct  of  mrs.  Willoughby  in  leaving 

\  in  the  hands  cf  licr  fon,  whicb  enabled  him  to  go 

lakc  a  fecond  mortgage.    Then,  upon  a  fuppofi- 

it  was  proper  to  take  an  affignmcnt  of  the  t^rm,. 

we  would  make  ufe  of  it  againft  thofe  who  claim 

;  fcttlement  (provided  wc  had  no  notice)  >  now 

that 
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diat  we  have  notice,  it  will  only  po{l]>one  us  as  to  thoiSr 
of  whofe  right  we  had  notice. 

Herb  is  300/.  a  year  to  the  widow;  then  a  term  tc^ 
raife  younger  children's  portions,  &c.  Henry  Willougbby, 
upon  the  death  of  his  father  (fubje£t  to  the  jointure)  &c)y 
became  entitled  as  tenant  in  tail ;  aiid  he  fuflfered  a  fecoveryy 
and  limited  the  ufes  to  the  defendants  Garrard  and  * 

and  their  heirs ;  the  legal  eftate  is  now  in  them  ;  it  vdked 
in  them  in  truft  and  for  fuch  purpofes  as  the  defendant| 
Henry  Willoughby,  fiiould  appoint,  23d  June  1751, 
Henry  Willoughby  makes  the  mortgage  in  queftion  to  his 
mother  for  870/.  in  this  manner:  By  a  deed  dated  the 
a3d  of  June  175^,  he  appoints  the  eftate  fo  vefted  in  the 
>  Garrards,  the  tniftees,  for  the  benefit  of  his  mother  for 

the  term  of  500  years,  redeemable  upon  payment  of  8706 
In  a  jrear  afterwards  (to  wit),  in  June  1752, 15th  and  i6tfa, 
by  Icafc  and  releafe,  at  the  time  that  the  defendant  Crips 
lends  Henry  Willoughby  800/.  he  profeffes  to  make  ^ 
legal  conveyance  to  Crips,  and  at  the  fame  tinic  he  affigned 
the  term  in  queftion  to  boot  as  his  truftce,  for  Ae  b^iefic 
of  mr.  Crips  and  his  heirs,  in  tmft  to  attend  the  inheri«- 
tance,  and  for  better  fecuring  the  repayment  of  the  mort-' 
gage-money.  As  to  the  frrft  queftion,  it  is  certainly 
true,  that  where  a  man  takes  a  legal  eftate,  with  notice  of 
a  prior  incumbrance  (whether  it  is  conveyed  to  himfelf  or 
to  a  truftee)>  he  fliall  certainly  be  poftponed  as  to  diat  of 
iKdiich  he  has  notice;  that  is  clear. 

The  queftion  then  is,  if  diere  is  fomething  ^  which 
he  has  no  notice.  Whether  he  can  prottft  himfelf  againft 
that  of  which  he  has  no  ootice,  poftponing  bimfetf  to  that 
of  which  he  has  notice  ? 

Consider  th©  foundation  of  the  firft  incumbrance* 
Ftrft^  we  muft  fiippofe  that  the  legal  eftate  is  in  mr. 
Ccips. 


L^ 
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l^rd  Chancellor. 

YOU  prefume  too  much;  70U.  muft  take  it  to  be  in 
the  truftee ;  for  it  is  a  queftion  which  has  the  firft  and 
preferable  right.  If  he  had  had  the  legal  cftate,^  he  might 
have  done  it. 

Jlir.  Sewilh 

MY  lord^  I  mean  his  truftee  that  is  fubjeft  to  that  opi- 
nion of  its  being  a  term  exprefsly  affigned  to  attend  the  in- 
heritance. Suppofe  it  a  (atisfied  mortgage  tcrmj  that  comes 
to  mr.  Boot  as  a  truftee  for  mr.  Crips;  then  the  queftion  is^. 
Whether  the  plaintiff  has  any  equity  againft  mr.  Crips  or 
tnr*  Boot,  for  any  thing  more  than  that  (ecurity  of  which 
ii|r.  Crips  had  notice  ? 

The  foundation  of  all  muft  be^  that  the  defendant  uw 
tended  only  to  take  the  efbite  as  it  was,  flibjed  to  the  prior 
incumbrances ;  becaufe  the  afSgnment  of  the  term  is  af« 
kGttA  with  the  truft  of  which  he  had  notice;  therefore 
there  is  a  right  in  equity  to  (ecure  that  There  is  fo  £u: 
a  right  to  call  for  the  proteAion  of  the  legal  eftate  in  this 
manner:  I  fliall  not  be  confidered  as  a  truftee  for  you, 
fo  &r  as  I  have  a  prior  right; 

The  queftion  is.  How  far  (he  has  a  right  in  equity? 
.  *rhe  whole  right  is  founded  upon  equity.  That  is  the 
jfbundatlon  upon  which  n6tice  afFeds  toe  defendant ;  there- 
fore the  equity  on  the  one  fide  cannot  go  farther  than  the 
equity  on  the  other.  Suppofc  two  mortgages  are  niade; 
and  fuppofe  that  the  firft  mortgagee  had  the  legal  eftate  ia 
fee  conveyed  to  hinj  for  the  fecurity  (fay)  of  \oooL  then 
the  fecond  mor^agee  comes  with  notice  of  the  firft  mort;- 
gage,  and  he  lends  a  furdier  fum  of  1000/.  he  is  poft- 
poned  to  the  firft  mortgage,  the  legal  eftate  of  which  is 
complete  (but  indeed,  in  the  prefent  cafe,  it  is  in  the 

Vol.  L  a  a  truftee. 
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truftee,  fubjcdt  to  your  lordlhip's  opinion).  Suppofe  the 
firft  mortgagee  goes  on  and  lends  more  money  (fey)  i 
further  fum  of  looo/.  then  there  will  be  2000  A  due  to 
the  firft  mortgagee,  and  lOOo/.  due  to  the  (econd  mort- 
gagee, who  would  come  in  between  the  firft  and  die  third 
mortgage.  The  queftion  will  be.  Whether  the  firft 
mortgagee  (hall  have  a  (atisfa&ion  for  both  1000/.  prior 
to  the  fecond  mortgagee  ?  What  will  be  the  confideration 
in  that  cafe?  It  will  be  fimplythis:  Whether,  when  he 
lent  the  further  fum  of  1000/.  he  had  notice  that  the  ie- 
cond  mortgage  was  executed  ?  If  he  had  no  notice,  he 
would  by  that  means  tack  the  third  to  the  firft }  and  die 
only  reafon  for  his  doing  that  would  be,  that  he  bad  no 
notice  that  there  was  a  further  fum  of  1000 /•  lent  by  die 
iecond  mortgagee.  But  fuppofc  that  after  he  bad  lent  the 
firft  1000/.  he  had  notice  that  a  (econd  mortgage  was 
made,  and,  notwithftanding,  that  the  firft  mor^agee  lends 
a  further  fum  of  1000/.  in  that  ca(e  he  would  be  clearly 
poftponed  to  die  fecond  mortgage  as  to  the  hft  lOOOiL  be^ 
caufe  he  had  notice  before  lending  his  money. 

This  would  be  the  cafe  even  where  the  firft  mortgagee 
had  the  fiill  and  complete  cftate  in  him ;  much  more  will 
it  be  fo  now,  when  he  comes  into  equity  to  have  the  af- 
fiftance  of  the  legal  cftate  againft  mr.  Crips  and  mr.  Boot, 
in  whom  the  legal  eftate  is*  Say  they,  W^  have  the  firft 
incumbrance,  and  therefore  yre  have  a  right  to  the  benefit 
of  the  truft  term.  The  queftion  is.  How  far  ?  We  lay, 
So  far  as  wc  have  notice  you  have  a  right ;  but  fo  &r  as 
you  lend  money  afterwards,  you  have  no  right  The  con- 
fideration of  which  I  have  notice  I  muft  be  poftponed  to, 
but  not  to  the  further  confideration. 

Suppose  it  had  been  recited  in  the  mortgage  to  mr. 
Crips  that  there  was  this  fcttlement,  and  that  he  took  the 
term  fubjeft  to  this  prior  incumbrance :  in  this  cafe.  Would 
he  not  have  a  right  to  hold  againft  every  thing  but  what  is 
recited?  Ccrtaijdy  he  would.     And  why?  Bccaufe,  in 

confciei.ce> 
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tonfcicncc,  he  is  only  afFefted  with  that  of  which  hie  has 
notice.  Therefore,  upon  a  fuppofition  that  the  pUuntlffi 
cannot  have  the  benefit  of  the  truft-term  without  coming 
iiito  this  coUrtj  they  certainly  CAti  6nly  haVc  it  quoad  no- 
tice. It  is  the  notice  only  that  gives  them  Ac  equity. 
That  is  all  upon  a  fuppofition  that  they  have  fuch  a  right 
in  equity,  and  it  can  only  be  fo  far  as  they  have  a  priority^ 
This  is  what  occurs  to  me  upon  this  part  of  the  cafe. 

The  odier  point  is  as  to  the  manner  of  mts.  Willough- 
l)y*s  takii^  her  mortgage,  which  is  prion 

In  declaring  the  ufes  of  the  recovery,  (he,  in  &£^,  ha^ 
no  legal  eftate ;  and  therefore,  though  the  term  was  to  at- 
tend all  the  legal  cftates^  yet,  in  biSby  (he  has  no  legal 
cftate :  the  ufes  of  the  recovery  are  tolhe  ufe  of  the  Gar- 
nrds  and  their  heirs.  They  are  now  feifed  of  the  fee 
in  fiulure  of  appointment  by  Henry  Willoughby»  The  50O 
years  term  for  the  plaintiff,  his  mother,  is  only  an  equitable 
term ;  it  does  not  at  all  take  the  legal  eftate  out  of  the 
perfons  in  whom  it  is  veiled,  by  the  declaration  of  ufes  of 
the  recovery.  If  it  had  been  to  fuch  ufes  as  Henry  Wil* 
loughby  fhould  appoint,  dut  appointment  would  have  vefted 
a  l^al  eftate ;  but  when  die  legal  eftate  is  vefted  in  truftee^, 
then  the  appointment  is  only  on  appointment  in  equity. 
'  Therb  is  diis  fiirther  to  be  offered :  this  is  dated  in 
June  1751 ;  flie  fiiflfers  the  tide-deeds  to  remain  in  the 
bands  of  die  fon  twelve  months,  who  makes  a  mortgage^ 
and  delivers  over  die  tide-deeds. 


Lord  CbancelUf. 

MR.  Sewell,  Is  that  made  a  point  of  in  die  cauie  \  Every 
time  diis  caufe  is  fpoke  to,  new  points  are  ftarted. 

If  you  had  intended  to  take  advantage  of  a  fraud  in  the 
firfi  mortgagee,  you  muft  make  a  point  of  it,  and  exa- 
mine to  it ;  it  depends  upon  particular  circumftances. 

Aaa  This 
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This  point  has  grown  by  time.  By  being  {b  c6ai 
mentioned,  and  further  confidered  and  attended  to,  it  it 
become  an  important  queftion :  I  therefore  (hall  not  deter- 
mine it  now  >  I  will  confider  of  it  during  the  holidays^ 
and  tell  you  my  opinion* 

One  thing  ftrikes  me  with  regard  to  the  general  prin* 
ciple  laid  down  by  ferjeant  Maynard  in  the  duke  of  Nor- 
folk's cafe :  he  lays  it  down  in  exprefe  terms>  as  a  thing 
known,  that  whoever  has  a  term,  or  creates  a  term,  which 
is  afterwards  aiSgned  to  attend  the  inheritance,  he  being 
owner  of  the  inheritance,  may,  if  he  pleafes,  fever  die  term 
firom  the  inheritance.    I  do  not  doubt  but  that  b  true; 
ftill  the  queftion  here  comes  to  be  this :    Suppofe  a  man 
has  Aicb  an  iriieritnce  ^  this,  and  die  equi^  of  the  term 
(only  a  partial  intereft  in  the  inheritance,  with  pardcuhr 
eftates  divided  off  from  it),  as  that  the  mother  is  tmust  for 
life  of  die  efbte  itfelf ;  can  he,  being  owner  of  the  inheri- 
tance, fubjeS  to  particular  eftates  divided  out  of  it,  and 
without  notice  of  diofe  particular  eftates,  make  a  good  mort*' 
gage,  and  direct  die  truftees  of  the  term  affigned  to  attend 
the  inheritance  to  aiSgn  to  the  mortgagee,  and  will  dot 
be  efFediual  ?   As  the  truft  was  to  attend  the  inheritance^ 
it  muft  attend  the  fteehold,  and  the  particular  eftates  der 
rived  out  of  it.  It  is  going  a  great  way  when  I  lay  it  down 
as  a  principle  and  fay,  that  an  intereft  aftigned  (hall  alwa/s 
go  along  with  the  inheritance ;  that  a  fine  and  recovery 
will  carry  along  the  equity  of  the  term.     Notwithftanding 
a  term  cannot  have  a  recovery  fuftercd  upon  it,  ftill  this 
carries  with  it  a  particular  term  attendant  upon  the  inheri- 
tance ;  fo  that  the  new  ufes  (hall  mould  and  vary  the  truft 
of  the  term.     When  it  is  fo,  ought  this  court  to  fuffer  a 
)>artial   owner   of  the   inheritance,  fubjed   to  particular 
eftates,  to  fever  that  from  the  inheritance?    It  would  be 
going  a  great  way  to  do  that. 

The  next  thing  here  is.  Whether  it  does  not  come  t9 
that?  Though  the  mother  has  only  a  rent-charge,*  yet  it 
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is  a  charge  upon  the  freehold  and  inheritance,  and  conle- 
iquendy  it  is  as  much  to  be  jSroteded  by  the  term  as  the 
particular  eftates. 

It  is  going  a  great  vncy  to  &y,  where  a  man  has  the  fcCj 
fubjed  to  parttcuhar  eftates,  he  can  feparate  (iich  a  term 
from  the  inheritance,  notwitbftanding  the  entire  owner  of 
the  inheritance  may  do  it. 


JIdr.  Attormy  GemraL 

MY  lord,  he  may  make  it  either  real  or  perfonal  eftate. 

l^ord  Chancellor. 

LET  it  ftand  at  die  head  of  die  paper  the  laft  day  of 
^gicepdons  before  next  term. 


mm 


£$rd  Cbancelbr. 

SATUXDAYf 

THIS  cauTe  comes  before  the  court  upon  a  bill  brou^t  19  Jv>*'>  i75^* 
hj  fte  pldintifis'to  have  a  iadsia£Hon  for  feveral  incum- 
l^cances  out  of  a  real  eftate,  and  to  have  a  fide  of  the  eftate 
for  thefe  purpofes  \  and  die  only  difpute  between  the  par- 
ties in  the  caufe  is,  as  to  the  priority  and  preference,  in 
Ae  opinicn  and  judgmci>t  of  this  couit,  between  two  par* 
ijpcular  incumbrances,  two  mortgages :  the  firft  of  which*- 
and  prior  in  point  of  rime,  is  claimed  by  the  plaindfF,  the*  ' 

^vidow ;  and  the  other  of  which  is  pofterior  in  point  o^ 
tmie,  but  ftill  claimed  to  have  a  pirferencQ^  and  is  in  di# 
defendant  Crips.  ' 

.  The  cafe  upon  v^hich  it  arifes  is  this:  George  Wil- 
Ipiighby,  the  plaindff  Jane's  huft>and,  was  feifed  in  fee  of 
the  eftate  in  queftion,  fubje£l  to  a  mortgage  for  a  term' of 
years;  and  the  I2th  of  Nov.  17179  in  confideradon  o^ 
ai|d  previous  to  his  marriage  with  the  pbintiff  Jane,  ht 

A  a  2  enters 
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enters  .into  articles  to  fetde  the  eftate  iii  this  mimiiert 
firft,  to  himfclf  for  life  i  and  in  the  next  place  to  fecure  a 
jointure  of  350/.  per  annum  to  the  plaintiff  Jane,  with 
remainder  of  the  whole  of  this  eflate  to  the  firft  and  other 
fons  of  the  marriage  in  tail  male ;  with  remainder  over  to 
George  WiHoughby  in  fee.  There  was  a  power  refcrvcd 
to  George  Willoughby,  by  the  fether,  to  charge  the  pre-» 
mifes  either  by  any  deed  executed  in  his  life-time,  or  by 
bis  laft  will,  widi  3000 /•  for  younger  children's  portionSi 
which  portions  are  part  of  the  demands  of  the  plaintifis  in 
this  caufe. 

On  the  24th  of  March  17 18,  a  fettlement  was  made  in 
purfuance  of  thefe  marriage  articles  \  and  the  i7thof  Augud 
1 7 18,  which  was  prior  to  the  making  and  executing  diat 
iettlement,  an  old  mortgage  term  (to  which  the  eftate 
was  fubjedt  at  the  tithe  of  the  entering  into  the  articles] : 
that  term  was  affigned  over  to  two  truftees,  Shilling.aiid 
Popham,  upon  an  exprels  truft  declared  \  iii^ch  Wiis  in  truft 
for  George  Willoughby,  his  heirs  and  affigns,  to  attend 
and  wait  upon  the  freehold  and  inheritance  of  the  premifes, 
and  to  be  fubfexvient  thereto. 

This  you  fee  was  an  affignment  nude  the  17th  of  Aug, 
1718,  The  marriage  fctdement  executed  in  purfuance  ^ 
die  articles,  was  on  the  24th  of  March  following. 

On  the  24th  of  March  1750,  George  Willoughby,  Ac 
^ther,  made  his  will,  and  by  that  he  exectited  his  power 
by  charging  the  eftate  with  the  fum  of  3000/.  for  younger 
children's  portions ;  and  afterwards  the  teftator  died,  leav- 
ipgdie  plaintiff  Jane  his  widow,  Henry  his  eldeft  fon,  and 
^ee  daughter^  who  are  co-plaintifis,  and  a  younger  fbn 
George. 

.  The  plaintiff,  Jane  Willoughby,  is  Entitled,  under  the 
marriage  fettlement,  to  a  jointure  of  350/.  a  year.  The 
defendant,  Henry  Willoughby,  he  was  tenant  in  tail  under 
t{ie  marriage  fettlement;  and,  after  the  death  of  his'^ftthcr, 
Henry  fiifier^d  g  common  recovery,  su>d  barred  the  entail} 

9md 
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and'he  declared  the  ufes  of  that  recovery  to  be  to  truftees 
and  dieir  heirs ;  upon  tnift  neverthelefe,  and  to  the  ufe  of 
iiich  perfon  and  perfons,  for  fuch  eftate  and  eftates  as  he 
the  £ud  Henry  Willoughby  (hould  by  deed  appoint. 

After  he  had  fufFered  this  recovery,  he  borrows  the 
principal  fum  of  SjoL  of  his  mother,  and' by  an  appoint-* 
ment  in  purfuance  (rf*  the  deed  declaring  the  ufes  of  the  re*  ^ 

covery,  he  limits  the  eftate  to  her  for  a  term  of  500  years  | 
but  all  this  time  the  old  term  remained  in  the  truftees, 
Shilling  and  Popham,  to  whom  it  was  affigned  in  1718. 

On  the  15th  of  June  1752  (which  was  in  point  of  time 
about  two  years,  or  a  year  and  nine  months,  after  mak- 
ing the  firft  mortgage),  the  defendant,  Henry,  borrowed 
800/.  of  the  defendant  Crips;  and  for  fecuring  die  repay- 
ment thereof,  made  a  mortgage  of  the  inheritance  to  the 
defendant  Crips  in  fee ;  and  by  deed  Shillings  the  furviving 
truftee  in  the  old  term,  by  the  diredion  of  the  defendant 
Henry  Willoughby,  affigned  that  term  to  the  defendant 
Alexander  Boot,  to  proted  Crips's  mortgage  of  the  fee- 
fimple. 

It  appears  in  evidence  in  the  caufe,  that  previous  to 
tbe  taking  the  mortgage,  and  exprefsly  upon  that  occafion. 
Crips  bad  full  notice  of  the  articles  on  the  marriage ;  and 
notwidiftanding  that,  there  is  a  covenant  from  the  de- 
fendant Henry  in  the  mortgage^eed,  that  the  premUes  are 
free  from  all  incumbrances,  except  an  indenture  of  affign- 
floent  of  the  old  term  to  Boot,  which  is  the  £ime  day, 
imd  befides  the  term  and  the  mefhe  affignments  thereof^ 
but  it  does  not  appear  that  the  defendant  Crips  had  any 
notice  at  all  of  the  mortgage  made  by  the  defendant  Henry 
Willoughby  to  the  plaintiff  his  mother.  The  plaintiff 
Jane,  the  mother,  together  with  the  younger  ion,  bring 
Aeir  bill  to  have  the  benefit  of  her  jointure  for  a  (ale  of  the 

» 

eftate  UbjeSt  to  tbe  jointure  of  350  A  a  year,  and  put  of 
tbe  money  arifing  by  (ale  to  be  paid  the  arrears  of  that 
jointure ;  and  in  tbe  next  place  to  niife  the  provifion  for 

A  a  4  the 
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dared  to  attend  the  inheritance,  the  defendant  Crips  would 
in  equity  have  the  benefit  of  that  term  to^proted  his 
mortgage,  both  againft  the  jointure,  the  portions,  and  tht 
prior  mortgage,  fuppofing  he  had  no  notice? 

That  depends  upon  diree  confiderations. 

First,  the  nature  of  a  term  afligned  to  attend  die  ijfK 
heritance.  Secondly,  What  kind  of  grantee,  or  owner  of 
the  inheritance,  is  intitled  to  the  protedHon  of  (uch  a  termf 
or,  in  other  words,  in  whofe  hands  fuch  term  (bould  be 
fillowed  to  protect  the  inheritance  i  The  third  is,  Againft 
what  eftate,  charge,  or  incumbrance  the  prote£tion'  ariiing 
^om  fuch  a  term  affigned  to  attend  the  inheritance  fhaQ 
fxtend  ? 

These  are  the  three  confiderations  upon  which  the 
ftrft  queftion  depends. 

First,  What  is  the  nature  of  a  term  attendant  upo^ 
1^  inheritance  r 

The  attendancy  of  a  term  for  years  upon  the  inherit 
tance  is  the  creature  of  a  court  of  equity,  invented  partly 
to  proted  real  property,  and  partly  to  keep  it  in  a  right 
channel.  There  are  two  ends  anfwered  by  it ;  partly  to 
prote&  real  eftates,  and  partly  to  keep  them  in  a  right 
channel. 

In  order  to  this,  they  have  framed  diftinftioiis  between 
fuch  an  attendant  term,  and  a  term  in  grofs.  The  courts 
of  common  law  can  keep  out  the  owner  of  the  fee-fimple 
io  long  as  the  term  fubfifts  j  but  as  equity  always  confiders 
ygho  has  the  right  in  confcience  to  hold,  and  upon  that 
^ound  declare  one  perfon  to  be  a  truftee  for  another ;  and 
fs  the  common  law  allows  the  pofieflion  of  tenant  for 
years  to  be  the  pofleffion  of  the  owner  of  the  freehold ;  fo 
this  court,  where  the  tenant  for  years  is  but  a  truftee  for 
the  owner  of  the  inheritance,  will  not  keep  out  the  cf/fuy 
qui  truft,  nor,  pari  rationey  obftruft  him  in  any  aft  of  ow-; 
nerfliip,  or  in  fubjefling  the  eftate  to  any  incumbrance^ 
and  therefore  fuch  a  term  would  go  accordmg  to  the  ufes 

or 
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This  dodbrine  is  always  allowed  to  have  its  full  force, 
as  between  the  heirs  in  fee  flmple  and  in  fee  tsiil,  owners 
of  the  inheritance,  and  all  claiming  under  them  as  volun- 
teers (though  cert^n  diftindions  have  been  mentioned 
which  are  not  material  now) ;  and  in  general  the  rule  is 
the  &me,  whether  the  truft  of  the  term  be  created  by  ex-> 
prefs  declaration,  or  arife  by  the  conftru£lion  and  judg- 
ment of  this  court. 

Upon  this  ground  is  the  cafe  of  Tiffin  and  Tiffin, 
2.  Cha,  Ca.  49.  55.  i.  Vernon,  i.  Beft  and  Stamford 
2.  Vcrn.  5^0,  Precedents  in  Chancery  2531.  Hajrter  and 
Kod,  I  Wiirams  360,  Whitchurch  and  Whitchurch, 
before  the  Lords  Commiffioners,  2*  Williams  236.  Lord 
aiid  Lady  Dudley,  Precedents  in  Chancery,  241.  2d*  Ctuu 
Ca.  160.  upon  the  cuftom  of  the  city  of  London. 

All  thcfe  cafes  were  cited  at  the  bar;  I  chufe  to  put 
^em  together  without  ftating  them,  b^aufe  they  all  tend 
to  prove  this  general  propofition.  That  as  between  the  re- 
prefentatives  of  the  owners  of  the  inheritance,  or  any  per-* 
(on  claiming  voluntarily  under  them,  this  dodrine  relating 
to  the  term's  following  the  inheritai^ce  does  take  place; 
in  all  thefe  cafes  the  court  confiders  die  truft  as  annexed  to 
the  inheritance,  though  the  legal  intereft  is  feparated  (elfe 
it  would  be  merged).     This  gives  the  court  an  oppor-* 
tunity  to  m^ke  ufe  of  the  term  as  a  guard  for  the  owner  of 
the  inheritance  againft  mefne  conveyances  (which  would    - 
^arry  the  fee  at  common  law),  and  decrees  it  to  the  per- 
ibn  who  wa$  owner  of  the  legal  and  equitable  inheritance 
ilgainft  fuch  incumbrances  as  be  ought  not  to  be  afFeded 
yith  in  confcience.     And  in  order  to  do  this,  this  court 
often  difannexes  the  truft  of  die  term  from  the  ftri^  legal' 
fee  s  but  ftill  it  is  in  fupport  of  right,  and  that  which  is 

This  brings  me  to  the  fecond  conTideration :  What 
kind  of  grantee,  or  owner  of  the  inheritance,  is  intided  in 
t^  court  to  the  protection  of  die  term  affigned  ?  or,  in 

other 
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Lord  Cowper  lays  U  down  to  be  a  rule,  that  where  %.  Vera.  599. 
a  man  is  a  purchaTer  for  a  valuable  confideration  without 
notice,  he  fhall  nqt  be  ^uioyed  in  this  court ;  not  only 
where  he  has  the  prior  legal  eftate,  but  where  he  has  a 
better  right  to  call  for  the  legal  eftate  tbim  bis  adver&ry, 
and  therefore  diimifled  his  bill. 

Here  I  muft  oblbrve,  that  he  muft  have  a  better  right 
to  call  for  an  aflignment  of  the  legal  eihtte  -,  and  I  do  it 
for  the  lake  of  the  ufe  I  ihall  make  of  it  by  und  by.  ? 

The  diird  confideration  is,  Againft  what  cftates,  charges 
fu:  incumbrances^  the  protection  arifmg  from  fuch  at^uanc 
tarn  fhall  extend  I  The  anfiver  to  this  queftion  may  bd 
hjd  down  very  general  againft  ail  eibtes,  charges  aoj 
Socumbrances,  created  or  introduced  between  the  railing  of 
|be  term  and  the  purchafe.  « 

But  here  I  defire  it  may  be  underflood,  that  I  talce  la 
^Xbe  xiualifications  or  requiiites  before  laid  down:  tba£ 
Cbcre  Ihould  be  a  valuable  confideration;  that  he  fbould  bs 
bcnafidi\  and  that  there  (hould  be  an  entire  &irne(s  in  the 
puichafe,  unaiFe(3ed  by  notice  expre&  or  implied,  ani 
having  the  firft  and  beft  right  to  call  for  the  legal  eftate  of 
die  term. 

All  diefb  mud  concur  to  warrant  this  profeclioni 
^Cherwife  he  cannot  have  it 

Hers  (everal  diftindlions  were  attempted. 

I  ft,  That  this  will  be  fo  where  the  old  term  is  ftzr.^ 
ing  out  in  the  original  mortgagee  or  grantee  of  it,  or  his 
reprefentatives,  and  never  affigned  upon  an  exprtfe  trufl: 
to  attend  the  inheritance ;  but  that  where  it  is  affigned 
upon  an  expreis  truft,  there  it  will  attend  the  (irft  limita* 
tion  of  the  inheritance  and  all  eftates  arifing  out  of  it^ 
as  here,  the  ufes  of  the  marriage-fettlement ;  and  the  fuiji- 
fequent  purchafer,  without  notice,  gains  no  beneiit 
from  it.  T 

2d.  Where  it  is  ib  affigned  tp  attend  the  irheritasce) 
it  becomes  fo  annexed  that  it  capnot  b$  fevered  from  it.  j 

That 
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irertainly  will  be  noticq  of  the  deed  or  fctdement,  and  con- 
fequendyof  all  the  ufes  in  it,  and  a  purchafer  would  be 
bound  to  End  them  out  at  his^ril. 

I  LOOK  upon  thia  to  have  been  the  ground  of  thejge^ 
oeral  application  of  this  .do£trine. 

adly,  It  was  argued,  that  a  term  affigned  to  attend  the 
inheritance  is  fo  connetSed  with  the  inheritance,  that  it 
will  go  along  with  all  the  eftates  for  valuable  confideration: 
that  wherever  a  new  conveyance  is  made,  the  truft  of 
the  tenn  will  immediately  follow,  and  the  truftee  will  bs 
a  truftee  for  the  new  ufes :  that  fo  it  was  upon  the  more- 
giage  made  to  the  plaintiff  mrs.  Willoughby,  by  the  de- 
fendant her  fon,  and  the  term  being  in  Shilling  could  not 
dter  that. 

I  A  GHEE  that  it  will  be  fo  againft  the  grantor  in  the  ' 
conveyance  and  his  heirs,  and  all  claiming  under  him.aft 
volunteers ;  fo  where  the  owner  creates  new  ufes  or  in-* 
cumbrances,  or  new  charges,  as  judgments  or  ftatuteSt 
ftaple,  the  truft  of  an  attendant  term  is  atFeSed  with  it  in 
like  manner  as  the  inheritance  againft  the  grantor  and  his 
heirs,  and  a  purchafer  or  incumbrancer  (hall  have  the  be- 
nefit of  it :  but  wherever  a  purchafer  comes  in  without 
notice,  with  the  qualifications  I  have  mentioned,  and  gets 
an  aflignment,  he  comes  in  in  a  different  degree.  As  he 
has  not  only  paid  the  value  for  the  land,  but  got  die  law 
on  his  fide,  how  can  a  court  of  equity  take  it  from  him, 
without  contradi6Ung  all  their  rules  ?  Thus  a  (iibfequent 
purchdsr,'  having  no  notice,  will  ftand  againft  the  firft, 
as  in  die  common  cafe.       .  , 

There  is  a  third  objeftion:  That  this  is  fevering  the 
truft  of  the  inheritance  from  the  term,  leaving  the  title  of 
the  inheritance  to  go  one  way,  and  the  truft  of  the  term 
another  way  i  and  that  it  is  not  in  the  power  of  the  owner 
of  die  inheritance,  after  the  firft  conveyance,  nor  of  the 
truftee,  to  fever  them.  In  anfwer  to  this  objection,  it  is 
not  necefiary  here  to  enter  into  a  difcuffion  of  all  the  cafes 

determined 
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Just  the  (ame  reafon  holds  ifapuHiie  purcha(cr  has  no*  ' 
ce  of  the  term  aifigncd,  &c«  he  can  never  avail  htmfelf  of 
1  aiSgninent  of  the  term,  but  the  court  will  decree  it  to 
^  reconvey^.  If  he  had  no  notice,  the  purchafer  or 
ortgagee  mud  retain  the  eftate ;  but  if  the  truftee,  who 
ned  in  the  aflignment,  had  notice  of  fuch  a  totn  aifigned, 
r«  the  purchafer  or  mortgagee  is  in  confcienec  afFeAcd 

the  truiL  It  was  a  breach  of  truft  in  him,  and  he 
ght  to  be  decreed  to  make  bxisbStion ;  snd  this  is  what 
wty  would  demand. 

Cut  to  go  a  ftep  farther,  and  fee  to  what  extent  Ais 
£lrine  goes.  It  would  make  an  allignment  of  a  term  t^ 
ptirchafer's  truftee  of  his  own  naming  in  cffcSt  to  pro- 
%  him  againft  aodiing. 

Therb  arc,  from  the  attcndancy  of  the  Jtcrm  on  the 
^  incumbrances  made,  or  charges  created^  upon  the  in* 
xitance  for  valuable  confideration  that  immediately  draw^ 
wer  it  every  charge  of  the  truft  term*  If  therefore  ^ 
trchafcr  takes  it  ft  ill  bound  by  that  derivative  truft^ 
purchafer  can  never  be  (afe:  whether  he  has  notice  or 
»t  is  nothing  to  the  purpofe ;  by  this  do6lrine  the  eftate 
totally  open  to  all  prior  incumbrances  hi  the  one  cafc^ 

well  as  the  other. 

It  was  laid  to  be  a  general  rule  for  conyepncjss  upon 
irchafes  or  fettlemerits,  where  they  found  an  old  term 
figned  upon  an  exprefs  truft  to  attend  the  inheritance,  not 
»  difturb  it,  or  take  an  aflignment  to  a  new  truftee,  bu^ 
iy  upon  it  as  it  ftood. 

I  HAVE  enquired  of  a  very Icanjed  and  emlnex»tconvey- 
icer,  and  cannot  find  there  has  been  any  fuch  general 
lie  ;  if  iKere  had,  I  cannot  -think  it  would  h^e  been 
aterial,  as  this  cafe  is  .circumftanccd. 
Is  it  true,  that  mr.  Ward  is  known  to  have  declared  it  t^ 
J  his  opinion,  and  that  he  took  it  to  be  fo.  •  How  far  he 
a£bied  in  that  manner  does  not  appear.  If  he  did  fo^  it 
Tuld  not  make  a  genei al  rule.  In  reducing  die  pra^Kce 
Vol.  L  B  b  to 
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uppn  this  point.  Buttbrs  matter  has  been  fo  much  labour- 
ed at  die  bar,  and  appeared  to  mc  to  be  of  fo  much  confe- 
cjuencc  to  titles,  that  I  thought  it  ncceflary  my  opinion 
fiiould  be  known,  that  the  court  mi^ht  not  be  unJerftood, 
by-eh^ir  filcnce,  to  countenance  thcfe  dirtin£lions. 

The  fecond  point' is  a  particular  point,  and  arifes  upon 

the  circumftances  of  this  cafe. 

The  fecond  qucftion  is,  Whether  mr.  Crips,  having 
notice  of  the  fcttlement,  but  not  of  ihe  mortgage,  to  mrs.  • 
Willoughby,  is  not  entitled  to  have  the  benefit  of  the  old 
term  i  whether  he  can  be  preferred  to  mrs,  Willoughby, 
even  iA  refpeft  to  her  mortgage  j  or,  whether  he  muit 
aonie  in  according  to  priority  ? 

I  AM  of  opinion,  that  the  defendant  Crips  muftcomcin 
only  according  to  his  priority  in  order  of  time. 

My  reafons  are  two.  In  the  firft  pbce,  he  has  not  the 
legal  cftate  in  the  term  in  himfelf ;  nor  has  he,  as  this  czfi 
is  circumftanc^d,  the  beft  or  moft  preferable  right  to  call 
for  that  eftate. 

In  the  fecond  place,  I  cannot  fay  that  be  took  h!^ 
mortgage  clearly  and  bona  fide  in  this  cafe. 

Consider  how  the  right  would  have  ftood  as  between 
the  plaintiiF  and  the  defendant  Crips,  in  cafe  there  had  been 
DO  new  ^ffignmcnt  of  die  term,  but  the  legal  eflate  had 

remained  in  Shilling,   the   furviving  truftee  in  the  firft 
;^iGgnment. 

In  that  cafe  it  i«  moft  plain,  that  mrs.  Willoughby *« 
mortgage  would  have  been  preferred  ;  for  whenever  thet 
legal  eftate  ftands  out  cither  in  a  prior  incumbrancer,  or  in 
a  truftee,  as  againft  whom  a  pulfne  incumbrancer  has  not 
the  beft  right  to  call  for  the  proteftion  of  it,  the  v/hole  is 
in  equit)' ;  and  then,  qui  prior  eft  in  tempore  potior  in  jure. 
And  this  laft  point  is  exprefsly  determined  by  fir  Jofeph 
Jekyll,  in  Brac"  and  duchefs  of  Marlborough,  2.  Williams, 
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Ik  that  cafe  it  appeared,  that  a  puifiie  incumbnuicer 
bought  in  a  prior  mortgage,  in  order  to  unite  that  mortgage 
and  his  own,  and  gain  a  preference  of  an  interveniDg 
mortgage.  But  it  appearing,  that  there  was  a  mortgage 
prior  to  that  which  he  took  in,  the  Court  clearly  held,  that 
the  puifne  incumbrancer,  where  he  had  not  the  legal  efbtCi 
would  there  have  no  ^vantage  of  this  mprtgage.  But 
where  the  legal  eftate  is  {landing  out,  the  incumbrancen 
piuft  be  paid  according  to  the  priority  of  their  mortgagees, 

This  is  the  cafe  where  the  legal  eflate  is  {landing  out ; 
but  it  muft  be  underftood  fubje£l  to  lord  Cowper's  qualifi- 
cation, fo  {landing  out  that  die  puifiie  incumbrancer  has 
not  the  better  or  more  preferable  righf  to  call  for  the  legal 
cftatc. 

That  ti^r.  Crips  has  not  here;  for  he  having  fiiD 
notice  of  the  marriage  fettlement  before  he  took  hii 
mortgage^  the  plaintiif  mrs.  Willoughby  has  the  preferable 
right,  even  as  again{l  die  defendant  Boot,  to  call  for  the 
legal  edate  in  the  temi  to  prote^  her  jointure ;  {he  may  aJI 
for  it  to  be  affigned  to  a  new  truflee  in  tnift  for  herieK 
This  brings  die  whole  into  equity,  and  fubjeils  the  cafe  to 
that  general  rule,  qui  prior  eji  in  tempore  potior  injure. 

She  might  compel  the  defendant  Crips  to  redeem  her  in 
refpecl  of  the  arrears  of  her  jointure  incurred,  and  then  he 
mu{l  redeem  her  entirely  5  and  this  is  by  no  means  (o  {Irong 
an  cxtcnfion  of  equity  as  die  tacking  a  third  mortgage  to  a 
firft  mortgage  in  order  to  fqueeze  out  a  fecond,  becaufe 
it  goes  only  to  the  preferyation  of  the  plaintiff^s  clear 
priority,  which  fhe  had  acquired  by  haying  the  firfl  mort* 
gage. 

In  the  fecond  place,  I  think  tjiis  ppjnt  is  materially 
corroborated  again{l  the  defendant.  In  that  the  defendant 
did  not  take  his  mortgage  bonafide^  it  appears  to  mc,  that  he 
aimed  at  gaining  an  unfair  advantage  againft  mrs.  Wil- 
loughby. He  had  full  notice  of  her  fetdement ;  he  knew 
well  thcfc  to  be  incumbrances  upon  the  c{late ;  and  vet  in 
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contradi£lion  to  this,  and  with  his  eyes  open,  he  tak^s  air 
cxprc&  covenant  in  his  mortgage  dctii  that  the  prcmifes 
ivere  free  from  all  incumbrances  except  the  aflignment  of 
the  old  term  to  Bck)t,  and  the  mefne  aflignments  thereof. 

This  is  plain,  that  he  intended  to  conceal  that  full 
notice  he  had  of  the  marriage  fettlement ;  and  in  • 
confequence  of  that  he  has  not  admitted  that  he  had  noticer 
of  that  fettlement  by  his  anfwer,  but  puts  the  plaintiff  upon 
J  proof  of  it ;  and  now  it  comes  out^  that  it  appears  to  have 
been  fully  {lated^  in  a  cafe  that  was  laid  before  his  own 
counfel,  previous  to  the  lending  the  money. 

This  was  againft  confcience  ;  and  it  was  a  bad  and  an 
uidire<ii  intention  againft  mrs;  Willoiighb)  's  (ecurities. 

For  thefe  reafons,  I  am  of  opinion^  that  the  defendant 
Crips  wants  and  ftands  divefted  of  two  ingredients  ncceflary 
to  intitle  himfelf  in  equity  to  the  prote£iion  of  the  old 
term  againft  the  plaintiff  mrs.  Willoughby.  He  is  not 
clearly  a  bona  fide  purchafcrj  nor  has  he  the  firft  and  bei^ 
right  to  call  for  the  legal  eftatc.  Therefore  he  can  come 
in  only  according  to  the  order  of  time,  which  is  pofterior  to 
the  jointure,  the  portions^  and  the  plaintiff  mrs;  Willougb* 
\f%  mor^gc. 

lllU*UT£l   or   THE    decree; 

LET  it  be  referred  to  the  mafter  to  take  an  account  of 
^faat  is  diie  to  the  plaintiff  mrs;  Willoughby  for  the  arrearsr 
^  her  jointure  of35oL  a-year^  purfuant  to  her  marriage- 
articles  and  fettlement ;  and  let  the  mafter  likeis^Ue  take  aii 
account  of  what  is  due  to  the  plaintiff  George  Willoughby,- 
the  younger  (on,  and  the  plaintiffs  the  daughters^  for  prin- 
cipal and  intereft  oftheirrefpe6live  portions,  charged  upoii 
die  premifes  in  queftion,  by  virtue  of  the  (aid  marriage- 
fettlement  and  their  father's    will;   and  let  die  mafter 
likewife  take  an  account  of  what  is  due  for  principal  and 
intereft  upon  the  mortgage  to  the  plaintiff  Jane  Willoughby, 
and  upon  the  mortgage  to  the  defendant  Jeffry  Crips,  and 
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tax  both  of  them  their  cofts  in  rcfpcft  of  their  mortgage^; 

and  let  the  whole  cllate  be  fold  (fubjecl  to  the  jointure  of  the 

defendant  Jane,  unlersfhe  accepts  an  equivalent  in  lieu  there* 

cf\  and  if  (he  does  accept  fuch  equivalent,  then  let  the  maftcT 

ict  a  value  upon  it,  and  let  that  be  paid  in  the  firft  place  out 

of  the  monies  arifing  by  the  fale)  to  the  bell  purchafer  or 

pu reliefers  that  can  be  got  for  the  lame,  with  the  approbation 

uf  th.-  iriciftcr,  and  all  parties  are  to  join,  and  indorfe  dccdsy 

*•  &c.  ;  zni  let  the  mailer  take  an  account  of  the  rents  and 

profit-,  of  tlie  eftate  in  quellion,  which  kavc  accrued  fmcc 

l'ic  (lt*ath  of  mr.  Willoughby,   received  fcy   €:ic  plaintilF 

Wiiloughby  the  widow j_or  any  other  perfon  by  her  order  or 

for  her  ufe ;  and  let  that  be  applied,  In  the  firft  place,  to  keep 

down  tlic  arrears  of  her  jointure,  and,  in  the  next  place,  to 

keep  down  the  intereft  upon  her  incumbrance;  and  the 

mo!icy  ariling  by  lolc  of  the  real  eftate  is  to  be  applied,  in 

the  r.rft  place,  in  payment  of  what  Ihall  rvnnain  due  to  the 

plaintiff  Jane  Willoughby  for  the  arrears  of  her  joiiiture, 

iiul,  in  Lhe  next  place,  in  payment  of  what  fhall  be  found  due 

tci  thj   plaintiff  George  Willoughby,  and  the  defendant 

Alarriia  Willoughby,  ajid  the  defendants  Anthony  Pyc  and 

Kli'/abcth  his  wife,  and  1*homas  Young  and  Jane  his  wiiC) 

ior  tliC  portions  of  the  fiiid  plaintiff"  George,  and  of  the  laid 

Elizabeth,  Jane,  and  Martha,  and,  in  the  next  place,  in 

pa\i"ncnt  cf  v»  hr»t  fli;.!!  reni;.in  due  to  the  plain  tiff"  Jane,  ths 

widow,  upon  her  mortgage,  for  principal,  intereft,  and  colls, 

.  ^  and,  in  the  laft  place,  in  payment  of  what  Ihall  be  found  due 

to  the  defendant  Crips  upon  his  mortgage  ;  and  if  there  be 

anvfiirplus  cf  the  money  nrifmg  by  fuch  file,  Lt  that  be  pad 

to  the  defendant  Henry  Willoughby ;  ht  all  parties  product 

all  bool:s,  &c.  and  be  examined  upon  interrogatories  befcit 

the  malUri  and  kt  all  piu-tieshave  their  cofts  to  thi%timc 

(except  fuch  cofts  as  have  already  been  giveri)  out  of  Ac 

eftate  ;  andreferve  the  confidemtion  of  fubfequcnt  cofts,  aijd 

all  further  diredlions,  till  after  the  matter  has  made  hi 

report. 
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1.  T^  EPORTS  of  Cafes   determined  in   the    High 
f\^  Court  of  Chancery  during  the  thirteenth 

Year  of  his  prefent  Majefty.     By  William  Brown, 
•f  the  Inner  rcmple,  Efq,  Barrifter  at  Law.  Folio.  8s< 

This  forms  the  Fird  Part  of  the  Third  Volume  of  the  Au- 
thor's  Reports  in  the  time  of  lord  Thurlow. 

2.  Reports  of  Cases  determined  in  the  Court  of  King's 
Bench,  in  IVinity  Term,  30  Geo.  3.  By  Charles 
DuRNFORD  and  EdWard  Hyde  East,  Efqrs. 
Barriilers  at  Law.     Folio.  5s.  * 

3.  Ihdex  to  the  Third  Volume  of  the  feid  Reports^ 
including  Hilary  Term,  29.  Geo.  3.  to  Triiitty  Term, 
30.  Geo.  3.     Folio.  2ti. 

4.  Reports  of  Cafes  determined  in  the  Court  of 
Common  Pleas,  in  Eaftcr  and  Trinity  Term, 
30.  Geo.  3.  By  Hlnry  Blackj»tone,  Efq.  Folio. 
7s.  6d. 

5.  Reports  of  Cafes  argued  and  determined  in  tl)e  Court 
of  King's  Bench,  during  the  Time  of  Lord  Mans- 
field's prcfiding  in  that  Court,  from  30.  Geo.  ?.. 
1756  to  12.  Geo.  3.  1772.  By  Sir  Jame?  Burrow, 
.Knt.  late  Mafter  of  the  Crown  OfHce.  A  new  Edition, 
with  additional  Marginal  Abftraits  of  the  Contents  of 
each  Cat-,  and  References  to  the  contemporary  Reports 
of  the  fame  Cafes.  In  Five  Volumes,  Royal  Oitavo. 
2I.  I2S.  6d.  in  boardo.^ 

In  this  re  publication  of  the  vJuible  Reports  of  Sir  Jame5 
BuREow,  reterer.ci'5  p.rc  mide  to  the  contemporary  reports  of 
the  fame  cafes,  and  abftradts  of  the  cafes  are  aJ.^ed  in  tUe 
margin,  pciiitingout  the  determination cf  the  ccurt  !n  es.ch  ca(c. 
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6.  Crown  Circuit  CompanioH  ;  Containing,  The 
Prafticc  of  the  Affixes  on  the  Crown  Side,  and  of  die 
Courts  of  General  and  General  Quarter  Seffions  of  Ac 
Peace  'f  including,  A  Collection  of  ufeful  and  modem 
Precedents  of  Indictments  and  Informations  in  criminal 
Cafes,  as  well  at  Common  Law  as  thofe  created  by 
Statute,  &c.  I'o  which  is  added,  The  Clerk  of 
Assise's  Circuit  Companion,  with  Tables  of  Fees, 
&c.  By  W.  Stubbs  and  G.  Talmash.  The  Sixth 
Edition,  with  fcvcral  Additions,  ImprovenoeiUs,  and 
modern  References,  by  Thomas  Dogherty,  of 
Clifford's-Inn.    In  One  large  Volume,  Octavo,  jos.  6d. 

In  the  re-publication  of  this  very  ufeful  book,  the  Editor  has 
cautioufly  retrenched  fuch  parts  as  were  deemed  obiblete  and 
unnccefiary  in  the  former  edition,  and  fupplied  thdr  place 
with  precedents  for  a  variety  of  purpofcs,  ivhich  have  either 
received  the  fan^lon  of  judicial  determination,  or  have  been 
iettlfd  aiu^.  approved  by  counfel  eminent  in  tliiit  line  of  practice ; 
and  in  die  choice  of  thofe  additional  materials  he  has  carefully 
avoided  that  prolixity  which  has  of  late  years  been  ib  generally 
diicounienanced  and  difcouraged,  from  the  bench,  in  pleadings 
in  penal  proceedings. 

^ome  additions  are  alfo  made  to  the  doStrint  rf  imHiJmeais 
from  the  bed  modc:n  autiiorities  on  the  fubje^;  and  fuch  other 
aflillances  of  marginal  notes,  and  indexes  ro  the  contents,  are 
now  added,  as  (hew  great  induilry  in  tlic  Editor^  and  confi- 
dcrably  encreafe  the  utility  of  the  original  work. 

7.  Trkatise  on  the  I^aw  of  Bills  and  Promiffory  Notes. 
By  Stewart  Kyd,  Barrilbr  at  Law,  of  the  Middle 
Temple.     Odlavo.     3s.  6J.  ilwcd. 

The  Author,  in  his  AdJrcfsto  the  Public,  has  himfelf  ftated 
•  the  objed  he  ha^  in  view,  which  ii,  **  to  produce  a  compofition 
which,  without  difguiling  the  profedional  readers,  may  be 
eafily  compreliended  by  men  of  bafinefs,  and  ferve  as  an 
elcmpntary  troatife  to  the  Iludcnt.  In  executing  this  plan  he 
has  ^ivcn,  under  each  divifion,  an  hillorical  dedu>^iion  of  the 
opinions  wluch  have  been  held  on  the  point  immediately  under 
difculiion,  and  concluded  with  the  law,  as  fettled  by  the  lateft 
decifions,  where  in  fad  it  has  be-!!  fftiled ;  where  the  point 
remains  in  doubts  he  has  limited  the  argoincnts  on  both  iides 
the  queftion. 

In  treating  upon  liis  fuhjeft  the  Auihor  has  divided  it  iota 
nine  chapters,  under  the  following  tiiirs  : 
Chap.  I.     Of  tlic  Origin  and  Natui^  of  Bills  of  Exchmge 
and  Promiftbry  Notes. 

Under  this  Iieod  the  Author  difcu/fes,  what  a  bill  of  exchai^ 
is,  Ihews  the  nature  of  ufanc^s«  the  efied  of  the  old  and  new 

Hylc 


A    KEGISTIR    CP    LA^    PUBLICATIONS.  1 2)  ] 

^Ic  tiiereon»  the  number  of  days  of  grace  in  difTerent 
countriesy  the  form  of  the  inllnimenty  and  the  origin  of 
promi/Tory  notes. 

Chap.  II.  points  out.  Who  may  make  a  Bill  of  Exchange 
JOr  PromiiTory  Note,  and  be  Parties  in  the  Negotiation  of 
them. 

Chap.  III.  (hews  the  Refemblance  which  Bills  of  Exchange 
and  Promiilbry  Notes  bear  to  one  another  ;  and  of  their 
different  kinds. 

Under  this  head  the  Author  (hews  the  diftinflion  between 
notes  made  payable  to  a  man  and  his  order,  or  to  the  order  of 
fuch  a  man,  or  to  fuch  a  man  or  bearer,  or  (imply  to  the 
bearer  ;  and  points  out  the  time  at  which  fuch  notes  miifk  be 
demanded. 

Chap.  IV.  treats  of  the  Privileges  of  Billi  of  Exchange  and 
Promiflbry  Notes,  and  the  Circumflances  nece(rary  to  make 
them  good. 

In  this  Chapter  the  Author  points  out  the  refpe^s  in  which 

bills  of  exchange  and  promi(rory  notes,  though  confidered  only 

as  evidences  ct  a  (Imple  contradi,  arc  regarded  as  fpecialties* 

and  other  advantages  belonging  to  them  ;  and  marks  out  ths 

'qualities  e/Tcntialto  give  aninilrumcnt  or  writing  thecharader 

'  of  a  good  bill  of  exchange  or  promiflbry  note. 

Chap.  V.  treats  on  Acceptance. 

And  the  Author  difcuiTes  Acceptance  under  the  following 
points  of  view  : 

**  Firft,  With  refpeft  to  the  manner  in  which  an  Acceptance 
may  be  made :  Secondly,  The  time  of  making  it  :  Thirdly, 
The  parties  by  whom  and  to  whom  it  is  made :  Fourthly, 
Its  different  kinds  :  and.  Fifthly,  Wliat  (hal,l  amount  to  an 
Acceptance." 

Chap.  VI.  On  the  Transfer  of  Bills  and  Notes. 

Under  this  head  the  fubjed  of  indorfements  is  treated  of,  in 
all  its  various  applications  and  e^eds. 

Chap.  VII.  The  Engagement  of  the  feveral  Parties. 

Here  the  Author  difcufies  the  di(Ferent  degrees  of  refponfibi- 
lity  of  the  drawer,  the  acceptor,  and  the  indorfer,  and  whut  is 
necellarv  to  difcharge  them  refpedtively  from  the  obligations 
incurred  by  becoming  parties  to  the  inflrument. 

Chap.  VIII.  Of  the  Remedy  on  a  Bill  or  Note, 

Points  out  the  forms  of  a£tion  applicable  to  the  (ituation  of 
'  parties  differently  interellcd  in  bills  of  exchange  and  notes  of 
hand  ;  and  what  is  neceifary  to  be  Dated  in  order  to  intitle  the 
parties  intcrefted  to  recover  thereon. 

Chap.  IX.  Of  the  Proof  neccflary  a;tthc  Trial,  and  of  the 
Defence  that  may  be  fct  up  there, 

CoUedls  intoone  point  of  view  the  general doArine  explained 
tnore  fully  in  the  preceding  chapters,  and  contains  alio  many 
«clier  ufeful  obfervations  upon  the  fubje^l :  and  herein  the 
Author  takes  an  opportunity  of  di(playing  the  arguments  on 
each  (ide  of  the  important  quedion  now  pending  in  ch^'houfe 

of 
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of  lords,  IS  to  the  c^cA  of  fifklcious  indoriements.  And  ftatn  tHe 
points  propofed  for  tae  oplnion>  ot  the  judges. 

The  above  is  a  gcneriJ  lUt::  of  the  matter  contained  in  this 
worl;,  in  which  Mr.  Kyd  has  fjily  dlldurged  his  andertaking 
with  the  public,  having;  given  .1  clear,  phin,  pjti'picuoui  trad 
upon  thii  important  lubjec),  To  written  and  arranged  as  to  be 
cAiily  underilood  by  pert'ons  of  the  moft  ordinary'  capacity,  and 
at  the  fame  time  to  uti^l'y  the  moil  rigid  critic  in  point  of 
purity  of  fiylc  and  clafTicai  compofition.  But  wc  coold  have 
uilhed  tr.a:  a  table  of  contents  had  preceded  the  work,  by 
which  thi;  method  in  whic'i  th^  fubie^i  is  treated  would  hare 
been  rendered  immediacjly  obviuas  to  the  reader^  and,  of 
courfe,  the  fubjecls  under  each  diuincl  head  of  inquiry  more  rea- 
dily afccrtainod.   Thii  wc  have  hcrj,  in  fome  degree,  fupplied* 

8.  Harrison's  Accompliflied  PraiHtioner  in  the  High 
Court  OF  Chancery  ;  (hewint;  the  whole  Method  of 
Proceedings,  according  to  the  prefent  PnuSUcc,  firom  the 
Bill  to  the  Appeal  inclufivc,  with  Forms  and  Precedents 
of  Bills,  Anfwers,  Plca.s  Demurrers,  Writs,  Commiffions, 
Interrogatories,  Affidavits,  Petitions,  and  Orders,  5:c. 
Seventh  Edition.  By  John  Griffith  Williams, 
tfq.  of  Lincoln*s-lnn,  Barrifter  at  Law.  2  V0I5. 
Octavo.  1 8s. 

This  edition  is  ccnfldcrably  enlarged,  under  a  nenr  aird 
methodical  arrangement,  by  the  addition  of  a  great  variety 
of  matter  applicable  to  proceedings  in  equity  in  all  its 
branches,  and  references  to  modern  authorities  and  deciiioiu* 

9.  Costs  in  thi:  Court  of  Chancery,  with 
practical  Directions  and  Remarks  for  the  Guidance  of 
the  Solicitor  in  the  conducting  of  a  Caufe,  from  Ac 
Commencement  to  its  Ciofe  5  in  which  the  Practice  of 
the  Court,  and  particularly  before  the  Maltcr,  is  fully 
explained  in  a  Mann^T  entirely  new.  With  an 
Appendix  of  Precedents,  5:c.  Quarto.  7s.  6d.  in  boards. 

10.  The  Practice  of  tho  Court  of  King's  Bevch  in 
Personal  Actions.  Part  I.  By  William  Tidd, 
of  the  Inner  Temple.     Octavo,     4s.  in  boards. 

After  the  various  books  that  have  been  pablifhcd  on  t!ie 
]  ra^tice  of  our  courts,  it  might  well  be  doubted,  what  could  be 
iittcmpted  in  any  new  work,  and  whc:!ier  any  thing  could  be 
added  to  the  prefent  itock  ;  cfpeciaUy  when  we  cooiider,  that 
the  practice  of  courts  is  a  fubjed  not  cfpable*  perhaps,  of  being 
\r  ated  perfedly  in  any  book  whatibever.  llut  the  Author  of 
II  e  workinqucilion  has.  In  oar  judgment,  made  an  attempt  In 
\^  hi::h  hs  ha:  fucc^eded.     T)m  bock  differs  in  /orin  from  xliol'c 

which 
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which  have  gone  before  it.     Thofe  by  Richardfon,  by  Harrlfin^ 


The  merit  of  fuca  method  is  not  meant  to  b^  difputed  ;  it  is  a 
plan  that  has  the  bell  digelh  of  the  law  for  exariiplei  ;  it  is  cafy 
of  acccfs  to  the  pr^flicer,  and  carriv's  authority  with  every 
part  of  it. 

But,  with  all  its  merit,  the  prefent  Author  has  thought  it 
advifeable  to  defert  this  plan,  and  purfue  another.  He 
has  aimed  at  the  metliod  followed  by  Biackflone,  in  his 
Commentary,  and  by  Mitford  and  Hynde^  in  their  books  of 
pradice  in  equity*  He  has  comprefl'cd  and  moulded  his 
materials  Co  as  to  icrm  out  of  them  a  floiving  narrative.  He 
opens  and  difplaxs  the  various  llages  of  a  caufe,  in  a  ftyU  of 
compoiition  tiiat  interelcs  andhxes  the  reader's  attention.  Ac 
tlie  fame  time  that  he  ini'urcs  a  pcrufal  of  his  work,  by  the  form 
in  which  he  has  put  it,  lie  has  not  left  it  without  the  fupport  of 
^uthorlcics  ;  they  fccm  to  be  cited  very  conftantly  for  every 
poifit  he  hys  down. 

The  prciciit  volume  contains  only  a  third  part  of  the  whoie 
intended  work  ;  nanuly,  the  proceedings  in  an  a^ion  previous 
CO  the  plea.  In  another  part  it  is  intended  to  continue  the 
pte  ceedin^^s,  from  the  plea  to  the  final  judgment ;  and  in  a 
tnird  part,  to  go  on  to  executions ^  vjrits  of  error t  fclre  f detail 
repU'cuif  C/t.  ^c. 

He  inibmis  us,  i:i  his  Pref  ice,  that  the  fecond  and  third 
paru  iirv*  in  a  (late  of  conlidcrable  forvvardnefs  ;  but  on 
uccouiit  of  his  profeflional  avocations  it  may  be  fomc  years 
before  they  are  pubUfajd.     • 

We  are  very  glad,  on  the  Author's  account,  that  he  has  ib 
good  a  reiifon,  although  it  will,  in  the  mean  time,  be  a  lofs  to 
the  profcllion.  However,  we  arc  obliged  fj  him  for  what  he 
lias  alreAdy  furnifhed  us,  as  we  have  a  profped  of  pofleirmg  in 
this,  a  boulc  altogether  much  more  ri:2dablc  than  any  thing 
which  has  yet  appeared  on  the  pradlce  of  the  king's  bench  ; 
snd  this  may  be  faid,  without  throwing  any  dilcreiit  on  others 
of  eUabKihed  authority,  and  of  merit  peculiarly  their  own. 

II.  The  New  Instructor  Clericali*,  ftating  the 
Authority,  Jurifdiiftion,  and  modern  Pra£iice,  of  the 
Court  of  Common  Pleas,  with  Dircftions  for 
commencing  ad  defending  A6lions,  entcring-up 
Judgments,  fuing-out  Executions,  and  proceeding  in 
Error.  To  which  are  added,  the  Rules  of  the  Court, 
modern  Precedents,  and  feveral  other  matters  ncceflary  to 
be  known  by  Attornies  and  their  Clerks  in  l^own  and 
Country.  By  John  Impe  v.  0<5bivo.  Third  Edition 
corrc;£ted.  9s. 

It  appears  from  the  Author's  Preface,  that  fomeconfiderabic 
additions  are  made  in  this  edition,  particularly  of  liic  prc?cecd- 

ing» 
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xngs  by  original  qttare  cUufum  fregit^  and  in  replevin ;  the 
mode  of  proccrdine  to  trial  by  provifo,  and  inftru^ion  for 
preparing  the  brief  and  arranging  the  evidence  at  niji  prius  ; 
befides  which,  the  work  has  undergone  a  thorough  rcvilion. 
Some  pafTages  that  were  exc2ptionable  have  been  rcAi/ied,  and 
others  that  were  doubtful  exphiined.  The  references  alfo  have 
been  carefully  exatnined,  and  the  necellkry  corre^oas  and 
additions  are  irade. 

12.  A  Tract  on  Duelling :  wherein  the  Opinions  of  fomc 
of  the  moft  celebrated  Writers  on  Crown  Law  are 
examined  and  corrcfted,  either  by  the  Authority  of  the 
feme  Writers,  declared  in  cctitradiftory  Sentiments  on 
the  fame  Subje<S,  collated  from  other  Parts  of  theirWorks, 
or  by  the  folcmn  Decifions  of  more  antient  Writers  of  at 
Icaft  equal  Authority,  in  order  to  afcertain  the  due 
Diftinction  between  Manflaughter  and  Murder.  By 
Granville  Sharp.  Second  Edition,  with  Addidons« 
0£bvo.  IS.  6d. 

13.  Reflections  occafioncd  by  the  Frequency  of  Fires 
in  the  Metropolis  :  with  Thoughts  on  Meafurcs  for 
adding  to  public  Security,  and  Remarks  on  the  Law  ot 
Arson.  Addrcfled  to  the  Right  Honourable  Lord 
K£NYQ>r.  Octavo.   IS. 

The  contents  of  this  publication  are  as  folJow :  i .  A 
curtbr)'  View  of  the  prefcnt  Slate  of  the  Law:  3.  Inquiry 
whether  the  Benefits  of  Iniurancc  are  a  Coinpcnfation  for  its 
Evils  :  3 .  Whence  it  arifcs  that  the  wilful  Deftrudion  of  a  Ship^ 
in  order  to  defraud  the  Infurcrs,  has  been  made  a  capital 
Felony,  whillUhc  fcttinp;  Fire  to  a  Houfe,  for  the  like  fraudulent 
Purpofe,  has  never  been  taken  notice  of  by  any  penal  Statute  J 
although  the  latter  is  a  Crime  of  greater  Depravity,  more 
frequent,  and  far  more  terrible  in  its  Confeqiiences :  4.  Means 
propofcd  for  le.Tcning  the  Frequency  of  Fires  in  London, 
♦:vz.  by  a  Firs-Watcb  and  a  Fire- Jury  :  5.  In  what  Manner 
the  Expencc  of  a  Fire-Jury  ou^ht  to  he  defrayed  :  6.  Of* 
fraudulent  Claims  upon  Infurers  againll  Fire  :  7.  Obiln-ations 
on  the  A£t  6.  Ann.  wliich  ordain i  a  Puninimcnr  for 
Servants  v/ho  by  their  Cirelcllhch  !ir.vc  occafioned  a  Fire  ; 
i.  Conclunon. 


Preparing  for  Public  atioit^ 

I.  BoTT*s  Poor  Laws  ;  or,  a  Collection  of  Decifions  of 
the  Court  of  King's  Bench>  upon  die  Subjedt  of  the 
Poor's  Laws.    By  Edmund  Eott,  Eftj.  ofdielnricf 
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Templei  Barrifter  at  Law.  The  Third  Edition,  in 
which  the  feveral  Statutes,  together  with  ail  the  reported 
Decifions  of  the  Courts,  from  the  Reign  of  Queen 
Elizabeth  to  the  End  of  laft  Trinity  Term,  and  many 
Cafes,  never  before  publifhcd,  upon  this  Subjeil,  are 
digcfted  in  regular  Order,  and  the  whole  Syltem  of  the 
Poor  Laws  placed  in  a  clear  and  perfpicuous  Point  of 
View.  By  Francis  Const,  Efq.  of  the  Middle 
Temple,  Barrifter  at  Law. 

^.  A  History  of  the  Principal  Tranfaclions  of  thelrifli 
Parliament,  from  the  Year  1634  to  1666;  containing. 
Proceedings  of  the  Lords  and  Commons,  daring  the 
Adminiftration  of  the  Earl  of  Strafford,  and  of  the  firft 
Duke  of  Ormond  ;  with  a  Narrative  of  his  Grace's  Life, 
collefted  from  the  Papers  of  Sir  Robert  Southwell, 
Secretary  of  Stotc  in  Ireland,  and  Prefident  of  the  Royal 
Society;  with  a  preliminary  Difcourfe  on  the  ancient 
Parliaments  of  that   Kingdom.      By  the  Right  Hoiu 

Lord  MOUNTMORRES. 

The  intended  arrangement  of  the  contents  of  tliis  work  if 
as  follows  : 

Preface. 

Cliap.  I.  Introduflion.  Account  of  the  Expedition  of 
Henry  II.  into  Ireland,  from  Giraldus  Cambricnfis. 

Chap.  2.  A  Review  of  the  Scfllons  of  the  Irilh  Parliament, 
from  the  9th  of  Edward  II.  to  the  Reign  of  Elizabeth. 
Hiftory  of  Poyning's  Law. 

Chap.  3.  The  ParHamcnt  of  Elizabeth,  and  the  Orders 
tranfcnbed  from  England,  in  the  Sefllons  of  the  iSth  of  her 
Hcign. 

Chap.  4*     Proceedings  in  the  Scflions  of  1613.  16 15. 

Sc^.  I .  A  Life  of  the  Duke  of  Ormond,  coUcftcd  from 
original  Papers  of  his  Secretiiry  Sir  Robert  Southwell» 
afterwards  Prefident  of  the  Royal  Society. 

Sc3.  2.  Proceedings  of  the  Houfe  of  Lords,  from  163410 
J  666. 

Sc6l.  3.  Proceedings  of  the  Houfc  of  Commons,  from  1634 
to  1666. 

ScA  4.  OFthe  principal  Members  of  the  Iri(h  Parliameat 
—  Primate  Ulhcr— Sir  John  Davis— The  Duke  of  Ormond— 
Sir  Audlcy  Mcrvyn— Sir  John  Temple— Lord  MaiTereene-^ 
The  Earl  of  Rofcommon— §ir  William  Petty— Sir  William 
Temple. 

Sed.  5.  Summary  of  this  Work.  Compariibn  of  the 
Ancient  and  Modern  Seifion^  of  the  Irifti  Parliament— Periods 
of  AiTembling— Conferences— Examination  of  Public  Accounts 
r— letting  of  Writs-  pf  the  Orders  of  the  Houfe  of  Lords. 

'*  Afpbx^ 
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Appendix— Sefl.  I.  The  Fam  of  the  whole  Rm-lt.iie  of 
Ireland  to  Lord  Raneh-^h,  in  1675. 

Srfl.  I.  ALift  of  the' I'artinmcnt  for  t':c  Three  Kingdoms  ia 
1658.  in  IBC  Prmeirl'^ratr  nf  Oliver  Crom.vtil. 

Ssft.  5.  A  Speech  in  ijSj,  upon  tlif  'Juiilion  of  rchcsHrtr 
Counfci  upon  A^pcsli  anJ  Writs  of  Error.  aoJ  apan  tliS 
.An'ient  Wethod  of  hearing  Caufes. 

Plan.t,  EicvLition,  anil  Scclions  of  the  Houic  of  Parliimer.t 
in  Cublin. 


■:  '  /---hi 'an-  t^aat 

I-  Z(nt.rai  mt'::t  efthc 
iJ: ;,  /.' .  ir;.'r;.'in  In  e.-.r 
M  ■;.:..: -75riii«i  kci 


JDyERTISEMENT  TO  CORRESPOXDEXTS. 

JT  Biffx  *'■  n-cefary  /»  ohjcrvcy  thr.t ,:  ;.r:.n::ry  sA.v.'?  cf  th^- 
Collectanea  Juridica  ij  te/in 
fir  the  T£:cpUin  cfpuh  cc.-.TjI:: 
St  api.far  <t<ippud  la  pr:^-:U  tin 

^.i<i  v.-h':ch  mi;l:t  eZ-f..^.,,;;  ,J,,ti 

loft  Tiumiir,  sfa  ccj:  h  u:k:cip 

triJtK,  •with  :•..  >y,.ni.'.!   'f  1. 1 

frefir.:  dr.jy  fichji^j  '^'  ''■'  /  V-'  "■■''  if':-^i^=!^S  ^'-^ 

»uj/£ihti,  v.-is  ti)'.-i^!:  a  liCrai-'f  .::::rj':tl:K  h  tJ^f  gintr.tl 

fur::C::!:ur  \ih:::.::i:-:.     It  i::!.  Lv.>'.:r,  h.--  _r-i;:jlid. 

It.-,; t!je  ir^j'rnhri  c/t-jc  i:,..\^.ri  c/tli  ^:ii:!-i..i::: l-,-/jKJiur.i 

iwMj'Vi-,  Ir.  c^fir;Kc:  t3  .'.?<■  :ifj'.;i.-.".,' .:.;:;<■.-  '/ :ur  Uarn;J 
firitKai  (r.z'.-Mhyimu.'.r-'  the  a.:-  :'-i:y  if  rij}.,-!^<il'!e  txampie 
«'i..'/r..-,i.;..'.',  :iv.'^f:  ;« 'i-.'.vn  ,j-yn.7,h::iU  :iyf£iieti  en 
l''.it  i.-eiJ,  rj  ;?■.:/.';-/  fj\;V  nti.r.a  and Jl-iKiiturts  (ur.hj's  Im 
t^fe  :f  e.:;.r^fi;-rxiir.:K)jfr.j:-ri':':^  cii;y  ftnetnari  ef  d'lj- 
ti-:£lien  tt  acr-,  ttfrnvsi  the  ci'fujKn  that  tviitid  Tttcr£aruj 
nittHti  an  iiKiJernai.t::te  toiUilien  af  sfiuhnijrcm  difftma 
ha-idu 

A.  Z.V/«« 
kft  at  eire£ied. 

M.  T.  tiiiH  afpeeir  in  eur  ntxt ;  and  in  a  fnlftqutnt  part 
tfiii'[ui:::.:::r.^  Kudicn's  Hilkr>-  cfthc  Court  cf  Sar- 


'feviur  is  received,  an  anfii-er  ta  v/hicb  it 
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No.  XlVi 

kEADING  ON  THE  LAW  OF  USES,  by  Serjean+ 
CARTHEW,  at  the  New  Inn,  in  Michaelmas 
Term,  the  Third  ^WILLIAP4  and  UlhKYy  when 
he  was  DfiPUtY  Reader  for  the  Middle  Temple. 

(From  the  MS.  of  a  late  eminent  Barrister.) 

THE  CASEi 

A  SEISED  ill  fee,  conveys  land  to  the  ufe,  &c.  cove- 

*    nants  to  (land  feifed  to  the  ufe  of  E.  then  wife  to 

J.  S.  for  her  life,  and  after  her  death  to  the  ufe  of  £.  hia 

fbn,  in  fee.    J.  S,  the  hufband,  refufes  to  accept  the  ufe 

limited  for  his  wife.     Afterwards  there  is  a  general  fcn- 

tence  of  divorce  between  the  laid  hulbatid  and  wife,  and 

ihe  takes  another  hufband,  viz.  J.  Ni  and  he  enters  into 

the  land  in  right  of  his  wife ,  and  afterwards  the  fcntence 

of  divorce  is  repealed.     Then  enters  J.  5.  the  firft  huf. 

band,  and  A  enters  upon  him,  and  J.  S*  brings  an  aflife. 

Points*    i.  If  the  hufband's  refufal  to  accept  the  ufe 

did  cxtinguiih,  or  only  fuipend,  the  right  of 
the  wife  ? 
2.  Supposing  the  refulal  did  only  fufpend 
the  right  of  his  wife,  then  if  J.  S.  the  firft 
hufband  (after  the  fentcnce  of  divorce  re- 
pealed}  irl  right  enters,  notwithftanding 
his  firft  reftifal  ? 
It  may  not  be  impertinent,  nor  unprofitable,  if  I  pre- 
tnife  fomewhat  touching  the  nature  of  a  conveyance  in  ge** 
ileral,  and  diftinguifh  between  the  quality  of  icveral  forts 
of  them,  and  particularly  of  that  by  way  of  covenant  to 
ft^nd  feifed)  and  (hew  the  xlifFerence  of  their  fcveral  operas 
lions  in  law;   as  alfo  what  alterations  the  ftatutes  have 
iHade  on  the  common  law  in  this  matter* 

Vol.  I.  C  c  The 
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The  nature  of  a  conveyance  is  this :  It  is  an  inftrumcnt 
ordained  by  the  law  whereby  to  transfer  one  man's  right  to 
another  according  to  the  tenor  of  the  contrad  between 
them,  and  remains  an  evidence  of  the  contra^  to  pof- 

teritj'. 

And  of  thefe  there  are  fcveral  forts,  whofe  operations 

arc  different,  but  all  agree  in  the  fame  end,  viz.  in  con- 

voving  a  right  or  property  from  the  vender  to  die  pur- 

chalcr. 

FcoiTmcnt.  I'ni:  moft  worthy  at  common  hw  Is  a  feoffment j  which, 

for  its  public  execution  by  livery  and  feifin  upon  the  land, 
had  ever  the  bcft  efteem  at  common  law,  becauie  the 
matter  of  the  conveyance  was  of  itfelf  a  general  notice  of 
the  change  of  owncrQiip,  whereby  many  inconveniencies, 
louchmg  the  tenancy  of  the  freehold,  in  real  adtions,  were 
prevented. 

This  fort  of  conveyance  has  two  dcftin£t  operations. 

And  this  divcrfity  accrues  with  rcfpeS  to  the  confider- 
ation;  for  on  a  feoffment  without  confider^tionythe  feof- 
fee at  common  law,  after  the  flatute  of  ^ia  EmptoreSy 
Dyjr  146.  b.  had  the  eftate  in  law,  but  the  feoiFor  die  ufe 
ai^.d  equity  to  all  the  profits,  as  a  refulting  truft.  By 
27.  Men.  8.  c.  8.  the  poiTcirion  is  transferred  to  the  refult- 
\\\Z  '-^f-j  fo  that  now  Aich  feoffee  takes  nothing ;  for  the 
wliolc  cUatc  in  die  land,  the  lame  inftant  it  pafleth  to  fuch 
feoffee,  rcfults  from  him  back  to  the  feoffor,  for  want  of  a 
confidcr.ition  meritorious  in  law*  But  by  a  feoffment  on 
good  confidcration,  the  legal  eftate,  with  ufe,  pailcs  en- 
tirely to  the  feoffee,  and  nothing  rcfiilts  back  again; 
whereby  you  fee  die  divcrfity  in  operadon^  and  its  oc* 
caiiom 
i.c:i\t  and  re-  TiiK  next  fpccific  conveyance  I  fhall  take  notice  of  is, 

*^^*»  a  leafe  and  rclcafc ;  of  which  there  are  two  forts ;— one,  pro- 

perly; the  other,  improperly. 

That  properly  fo  called  is  a  conveyance  at  common 
law;  nothing  paflfeth  by  this  releafe,  unlcfs  the  leflbr  is 
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in  a£hial  pofieflion  of  the  lands  at  the  time  of  making  the 
releafe,  becaufe  it  wants  matter  to  enure  upon ;  therefore 
a  releafe  of  right  to  a  perfon  who  hath  but  an  inter ejje  ter- 
mlni^  is  void. 

The  leafc  and  releafe,  improperly  fo  called,  is  that 
which  is  generally  made  ufe  of  at  thib  day,  and  is  a  com- 
pound conveyance,  made  up  part  by  the  common  law, 
nnd  part  by  ftatute  27.  Hen.  8.  which  gave  birth  to  this 
fort  of  conveyance,  for  that,  before  that  ftntutc,  there  was 
no  fuch  conveyance  in  the  manner  it  is  now  made  ufe  of; 
for  now  upon  releafo  to  a  pcrfon  who  at  that  tinie  hath  no 
other  eftate  in  the  hnd  but  only  by  operation  of  law,  and 
that  which  is  nov/  called  the  leafc,  is  no  other  but  a  bar- 
gain and  fale  of  the  lands  for  a  term;  and  this  muft  be 
exprefTed  to  be  made  for  a  confidcration  of  money,  or  no 
ufe  will  arife  to  the  bargainee  \  and  if  no  ufe  arifcth,  no 
poflelfion  ariieth,  or  is  transferred  by  the  ftatute  of  ufes, 
and  confcquently  the  releafe  is  void  j  but  if  there  be  con-* 
iideration  money,  that  raifcth  a  ufe  to  the  bargainee  dur- 
ing the  term,  and  the  ftatute  executes  the  pofleflion  during 
the  term  to  the  ufe,:  and  by  this  operation  of  the  Itatute, 
the  bargainee  has  fuch  a  pofleffion  of  his  term,  that  he  is 
capable  to  accept  a  releafe,  whic|i,  by  the  common  law,  he 
was  not. 

Another  fort  of  conveyance  is  a  bargain  and  (ale.   Bargain  and  fabb 
which  is  a  complete  conveyance  of  itfelf,  fufficicnt  to  pafs 
the  greateft  eftate  without  a  releafe  or  any  other  dcedj  but 
the  conlideration  muft  be  money,  and  no  other  confidcra- 
tion will  raife  a  ufe  by  this  fort  of  conveyance* 

There  is  a  difference  b-jtwcen  a  bargain  and  fale  df  a 
term,  and  &  freehold,  as  to  the  circumftances  requifite  to 
the  execution  of  the  ufe ;  for  the  ufe  of  the  term  is  raifed 
and  executed  in  die  bargainee  upon  delivery  of  the  deed: 
but  in  the  laft,  the  ufe  of  the  freehold  is  not  executed  in 
the  bar^ineetiU  after  inroUment  of  the  deed  of  bargain 
and  lale  3  and  diis  muft  be  done  within  fix  months  after  the 
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delivery  of  it,  or  all  is  void;  and  Ais  is  reftrained  by 
21.  Hen.  8.  c.  i6.  But  a  bargain  and  fide  of  a  term  only 
is  adjudged  out  of  the  meaning  of  the  ftatute,  thercforo 
adjudged  not  to  be  inrolled. 

A  BARGAIN  and  (ale  was  at  common  law,  but  then 
the  operation  of  it  was  thus :  It  being  for  the  confideration 
of  money,  a  ufe  did  arife  by  force  of  that  confideration  to 
the  bargainee,  and  he  had  the  equity  for  the  profits;  but 
the  legal  eftate  remained  ftill  in  the  bargainor ;  b  there 
was  at  common  law  this  diverfity  in  its  operation  of  a  bar- 
gain and  fale  with  confideration,  and  a  feoffment  without 
confideration:  in  the  firft  cafe  the  ufe  pafleth,  but  the 
cftate  remaineth  behind ;  but  in  the  laft,  the  eftate  pafleth 
and  ufe  remained ;  but  now,  by  the  ftatute  of  uies  they 
are  executed  in  both  cafes,  and  the  legal  eftate  thereby 
annexed  to  the  ufe. 
Covenant  to  There  is  another  fort  of  ccmveyance,  that  is,  by  way 

of  covenant  to  ftand  feifed,  whereon  our  prefent  queftion 
arifeth ;  and  this  I  take  to  be  the  mod  critical  conveyance 
of  all,  and  not  advifeable  to  be  made  ufe  of  except  very 
well  underftood. 

I  ft.  Observe,  that  this  is  no  common  knv  conveyance, 
for  Its  operations  depend  on  the  ftatute  of  ufes. 

2d.  There  is  but  one  confideration  in  the  law  wfaidi 
is  proper  and  efFedtual  in  this  fort  of  conveyance,  and  this 
is  the  confideration  of  blood ;  and  in  a  bargain  and  &If 
none  but  money  f  and  if  either  of  thefe  confiderations  are 
miiappliedy  the  whole  conveyance  is  void.  And  in  a  con- 
veyance by  way  of  covenant  to  ftand  feifed,  no  ufe  will 
arife  to  any  man  uiilcfs  he  is  privy  to  the  confideratioQ, 
though  he  be  a  party  to  the  deed;  for  if  he  be  a  ftranger 
to  the  blood  of  the  covenantor,  he  is  not  widiin  the  con- 
fideratibn,  though  he  be  a  party  to  the  deed,  and  die  con- 
fideration muft  raifc  the  ufe ;  then  the  confideration  iulingi 
the  ufe  muft  fail:  therefore,  in  Dyer  374.. b.  the  con- 
fideration, being  his  baftard  fon,  was  held  infufficient;  nayi 

in 
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in  Yelv.  51.  the  confidcradon  of  his  fon's  marriage  wa$ 
held  infufHcient  to  raife  a  ufe  in  her,  who  was  to  be  the  fon's 
wife,  becaufe  the  was  at  that  time  a  ftranger  to  the  blood  of 
the  covenantor,  forafinucb  as  ibe  is  one  with  the  blood  of 
her  hufband;  and  this  I  take  to  be  the  better  opinion. 

Hence  obfervc,  that  from  this  conveyance  no  remain- 
der can  be  limited  to  a  ftranger  in  blood,  as  in  other 
conveyances ;  for  this  is  a  peculiar  conveyance,  and  may 
properly  be  termed  a  family  conveyance,  for  it  is  only 
needful  among  relations. 

These  things  being  laid  down,  we  may  now  better 
confider  the  difficulties  of  them  in  our  prefeut  cafe. 

Here  the  &ther  covenants  to  ftand  feifed  to  the  ufe  of 
his  daughter  for  life,  and  after  her  death  to  his  fon  in  fee; 
and  it  has  been  adjudged,  that  the  very  naming  the  party 
daughter  or  fon,  implies  a  confideradon  of  blood  fufficient 
to  raife  ufes  purfuant  to  the  deed.  Mo.  175,  jjb*  Croff^ 
ing  end  Scudamore. 

Then  the  confideradon  in  our  cafe  is  fufEcient;  fo  that 
a  ufe  is  raifed  by  the  deed,  and  executed  to  the  daughter  by 
the  ftatute  of  ufes  s  fo  that  (be  Mras,  by  operadon  of  law,  im« 
mediately  completely  feifed,  and  her  hulband  in  her  right,  dll 
tie  diffented.  The  confequence  is,  that  by  his  refiifal  to  ac- 
cept die  eftate  and  ufe,  they  were  again  divefted  from  the 
hulband  and  wife;  for  the  bufband  has  the  abfolute  com- 
mand of  all  die  wife's  eftate  during  coverture ;  and  that 
being  in  his  power,  it  cannot  be  that  any  man  (hould  be 
forced  to  take  an  eftate  againft  his  will. 

But  the  difficulty  is.  Whether  the  divefting  (ball  work 
an  exdnguiibment  of  the  ufes,  or  only  a  fuipenfion  during 
coverture  ? 

As  to  this,  it  feems  a  hardftup  that  the  hnfband  fliould 
Jiave  fuch  a  power  abfolutely  to-  ^eat  the  freehold  of  the 
wife.  To  be  fure,  he  has  no  fuch  power  dire£Uy  over  any 
eilate  of  freehold  which  was  vefted  in  die  wife  at  the  time 
of  her  intermarriage ;  for  if  he  aliens  fuch  during  coverture, 

Cc3  die 
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the  wife,  after  his  death,  at  common  law,  has  her  a^or^ 
cut  in  vita^  and  her  heirs  ne  cui  in  vita  \  but  now^  by  the 
(latutc  28.  Hen.  8,  c.  32.  (he  and  her  heirs  may  enter  and 
defeat  the  hufband's  alienation,  "But  our  cafe  is  an  eftatc 
not  vefted  iu  the  wife  at  the  time  of  her  intermiwriage^  but 
the  feme  \sfub  potejiate  viri  at  and  before  the  limitation  of 
the  ufc  i  fo  not  like  the  other  cafe,  wbcrethe  eftate  and 
wife  come  together ;  for  there  the  eftate  being  vefted,  and 
once  abfolutely  in  the  power  of  the  wife,  the  law  takes  care 
to  preferve  that  right  of  freehold  to  the  wife  after  the  death 
of  her  huftjand,  in  the  feme  plight  as  was  before  her  inter- 
marriage, unlefs  (he  hcrfelf  be  acceflary  to  the  contrary. 

Notwithstanding,  a  woman,  when  flie  intermarries, 
fufFers  all  power  and  will  to  the  huft)and,  and  the  marriage 
i*^,  as  it  were,  a  general  warrant  of  attorney,  ad  iucrand. 
vel  ad  perdcnd,  in  all  her  concerns  whatfoever,  during 
coverture.  4,  Co.  60.  it  was  not  ordy  adjudged  that  the 
wife  couM  not  make  a  will,  but  that  the  intermarriage  has 
revoked  her  will  which  ftie  had  made  before,  bccaufe  oi^ 
her  intermarriage  her  will  was  not  her  own  but  her 
hu  (band's. 

Then  flie  cannot  complain  if  the  hufband  prevents 
any  benefit  which  might  come  to  her,  for  it  is  herfelf 
alone  that  has  given  hirr*  the  power  j  et  volenti  non  fit 
iy\}nria. 

So  then,  in  this  cafe,  the  wife  being  under  the  power 
of  her  hufban'^,  he,  by  refufing  to  accept  the  ufe,  incapa- 
citates the  wif-  to  take,  or  at  Icaft  to  hold  it;  for  her 
will  is  not  her  own,  a;ul  ftie  caimot,  without  him,  affent  or 
agree  thereunto.  2.  Hen.  7.  15.  agreed,  and  fo  is  the 
law,  that  a  feme  covert  cannot  be  executrix  to  a  ftranc^er 
without  the  confent  of  the  hufoand.  27.  Hen.  7.  35.  held, 
and  fo  is  die  law,  that  a  feme  covert  cannot  diflcifc  neither 
to  her  own  nor  her  hufbartd- s  ufe  without  his  aflent ;  but 
that,  notwithibnding  the-  -entry  t»f  the  ftme  covert,  the 

eftate 
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«ftate  remained  where  it  was  before,  and  nothing  gained 
to  her  or  her  hufband. 

These  inftances  {hew  the  aflent  of  the  huiband  is  ab- 
folutely  neceflary  to  enable  the  wife  to  take  any  thing. 
On  the  other  hand,  in  fomc  cafes,  the  negligence  of  the 
hufband  may  entirely  defeat  the  whole  eftate  of  the  wife } 
as  if  the  hufband  of  a  wife,  feoffee  or  leflcc  upon  condition, 
fails  to  perform  that  condition,  the  whole  cilatc  is  forfeited, 
and  not  for  the  hufband's  life  only,  as  was  adjudged 
ao.  Hen.  6.  28.  But  if  the  hufband  difclaims  all  risrht  to 
the  wife's  land  in  an  avowry  or  quid  juris  clainat^  that 
{hall  forfeit  but  for  his  own  life;  yet  if  the  hufband  ccafc 
to  pay  rent  for  two  years  to  the*  lord  of  the  fee,  the  lord 
ihall  have  a  ujfaviu  N.  B.  193.  The  ef}c£t  of  which  is, 
a  forfeiture  of  the  whole  eflate.  Plowd.  364.  b.  20.  Hen.  6. 
oS.  Nay,  in  fomc  cafe,  the  aiTent  of  the  hufband  may 
prejudice  the  wife«  Dy.  159.  Hufband  and  wife  join  in  a 
leafe  for  years  of  wife's  land,  rendering  a  fmall  rent;  then 
the  hufband  forthwith  dies,  and  the  wife,  before  the  day  of 
payment,  takes  a  fecojid  hufoand,  who  accepts  the  rent ; 
then  the  fecond  hufband  dies :  it  was  held,  that  the  wife 
could  not  avoid  this  leafe,  becaufc  (he  was  concluded  by 
her  fecond  hufband's  accepting  the  rent. 

Hereby  we  fee  tiiat  the  freehold  cflatos  of  the  wife  are 
mightily  fubje£t  to  the  hufband's  will,  and  may  be  preju^ 
diced  and  fometimes  determined  and  dc{lroyed  by  the  neg- 
ligence, misfeafance,  agreement  or  difagreement  of  the 
hufband. 

Now,  if  our  cafe  had  been  by  way  of  feoffment,  that  isy 
If  the  feme  covert  bad  been  enfeoffed  by  her  father,  and 
livery  and  feifm  had,  and  afterward  d^^c  hufband  had  dif- 
{eiited,  I  think  it  clear  that  the  wife's  right  fhould  have 
been  totally  defeated;  for  the  livery  being  defeated  by  the 
hufband's  difagreement,  the  efbtc  which  depended  on  that 
livery  mufl,  of  confequence,.  be  extingtiifhcd ;  for  without 
new.  liver)'  no  cfiatc  could  accrue  to  the  wife,  and  a  neW 
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livery  is  a  new  feoflFment.  But  there  is  a  diverfity  in  this 
cafe ;  for  if  the  fcoftment  to  the  feme  cqvert  were  by  deedi 
a  bare  difagreement  by  the  hulband  in  pais  could  iiot  di- 
veil  it;  but  his  diflent  muft  be  a  difclaimer>  or  fome  adion 
upon  record,  otherwife  on  a  parol  feoffment,  which  con- 
fifts  merely  in  liver}',  for  then  a  pard  difTent  of  the  bulbanl 
is  fufficient  to  defeat  it. 

Now,  in  our  cafe,  the  feme  covert  takes  not  by  livery, 
or  any  aft  of  the  common  law,  but  merely  by  operation  of 
the  (latute  of  ufcs;  fo  that  I  take  the  huiband's  di(agree-r 
ment  in  pais  to  be  fufficient  to  diveft  the  ufes,  becaufe  it 
is  but  a  ufe  which,  by  efFpd  of  law,  (prings  from  the  origi- 
nal eftatc  of  the  covenantor. 

And  fuch  fpringing  ufes  may  arife  and  fall  upon  con- 
tingencies,  becaufe  they  are  but  the  feveral  offsprings  of 
the  fcparate  and  feveral  confiderations  whereto  their  birth 
is  incident;  fo  that  at  the  time  the  confideration  takes 
place,  then  the  ufe  fprings  up  to  the  party,  and  not  be- 
fore ;  and  hereby  feveral  eftates  limited  by  way  of  ufe,  by 
way  of  covenant  to  ftand  feifed,  may  take  efie£l,  (bme  at 
one  time,  fome  at  another ;  as  in  a  cafe  where  the  father 
covenants  to  ftand  feifed  to  the  ufe  of  his  daughter  for  life, 
and  after  her  death  to  his  fon-in-law, 

Heri:,  during  the  daughter's  life,  no  ufe  arifeth  to  the  fon 
but  that  is  in  cxpe£lancy  on  her  death ;  and  if  the  hufbaod*s 
dilagreement  fhould  amount  to  an  extinguifbment  on  her 
part,  yet  the  fon  can  have  nothing  till  after  her  death; 
becaufe  this  fort  of  conveyance  docs  not  operate  by  way  of 
trjnfhiutation  of  poflcfTion,  but  by  way  of  a  ufe  fpring- 
ing out  of  the  old  eftatc;  and  this  pofl'effion  remains  with 
the  co\  .iiantor  till  ihe  time  of  the  limitation  accrue :  but 
it  is  otherwife  where  a  conveyance  waits  a  tranfmutatiua 
of  poil'cflion  ;  as  if  here  the  father  had  enfeoffed  J-  A^.  in 
fee  to  the  ufe  of  his  daughter  for  life,  and  after  his  death 
to  the  fon  and  his  heirs,  then  the  fon  would  take  immc** 
^[ately;  his  remaiiidcr  would  be  veftcd  in  him  to  uyianU 
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that  die  eftate  for  life  vefted  in  the  daughter,  for  the  feoffor 
parted  with  all  his  eftate ;  and  then  (hall  nothing  remain 
to  the  feoffee  when  there  is  a  poifeiEon  in  effe  to  take  the 
vSok  according  to  the  limitation :  otherwife  of  a  fpringing 
ufo;  therefore  it  may  well  be  in  our  cafe  that  the  hui^ 
band's  difagreement  only  fufpends  the  wift^'s  right  during 
coverture. 

If  fo,  it  fgllows,  that  the  (entence  of  divorce  calls  the 
fufpenfion,  and  by  confequence  the  entry  of  the  fecond 
huiband,  lawful  \  and  thereby  the  eftate  was  fully  and  com- 
pletely vefted  in  the  fecond  hun)and  and  wife,  and  a  u(e  fo 
executed  in  them,  that  a  fubfequcnt  difagreement  of  the 
iecond  huft>and  could  not  again  diveft  it. 

The  eftate  being  thus  vefted,  what  will  be  the  efFe£t 
of  the  repeal  of  the  fentence  of  divorce  \  Surely  that  of 
itfblf  would  diveft  the  wife's  eftate  which  fhe  had  in  her 
own  right  before  the  repeal,  for  the  repeal  is  but  a  collateral 
thing. 

And  if  it  be  not  divefted  by  the  repeal,  it  follows,  that 
the  eftate  was  once  vefted  in  the  wife  of  J.  S.  after  his 
difagreement  thereunto,  and  at  that  time  his  afTent  was  not 
peceflary  to  capacitate  the  wife,  for  (be  was  not  then  to 
take  ^  neither  w^is  it  a  purchaie  during  tlie  fecond  cover* 
turc  with  y.  5.  but  as  it  were  a  new  original  purchafe  ac- 
cruing to  her  when  fhe  was  under  another  quality. 

Then,  if  tantamount  to  an  original  purchafe  by  her   OjMoiw 
during  the  coverture  of  her  fecond  hufband,  it  follows, 
^t  the  firft  hufband  may  enter,  becaufe  it  is  not  the  fam^ 
uurchafe  to  which  the  firft  difagrccd,   and  therefore  hc 
pugh^  to  (ecpve^  in  this  a£fe, 
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7 he  Editor  has  been  favoured  with  the  follotving  Report 
of  this  important  Cafey  frsm  an  original,  AiS,  i  wbich^ 
being  much  more  full  and  corre£i  than  that  printed  in 
either  Atkyns's  or  Vezey's  Reports,  w/7/,  //  is 
prefumed^  be  ejlamcd  as  a  valuable  Acquifitian  t0  tbt 
Profcjfion. 

Mich.2i.G€o.».  TnENjAMIN  ASHTON,  by  will  7th  September  1 725, 
D^^ikio  truf.     ^  dcvifcd  all  his  lands  to  five  truftees,  their-  hein;  and 


and  thtir      afligns,  in  truft  that  they  and  their  heirs  fhould,  in  thfc 

f a;f5*mcney  to^'^   ^^^  pl-^^^  ^7  ^^^  ^^'^^^  ^"d  profits,  or  by  felc  or  mort- 
piy  debt:,  rc.     gage  of  the  premid-s,  raifc  fo  much  as  {hould  be  neceffar)' 

fanietruMccs       ^^^  ^^^  payment  of  his  debts;  and  after  payment  thereof 
and  their  heirs,    ^^^,^  ^r.  f^jy^^  ^^^q  j^jg  tTuftccs  for  <oo  vcars,  without  im- 

in  irurt  for  tl>c      ^  ^        j  ' 

ufcs  >ficr  men-    pcachmcnt  of  v^fte,  upon  truft  as  after  mentioned,  and 
fwxicO,  VIZ.         ^^„^  g^^j,    ^^  j.^  ^j^^^^  words  r    "  And  fi-om    and   after 

"  the  determination  of  the  laid  cftatc  for  years,  tlien  I  ^^vc 
"  and  dcvife  all  my  faid  lands,  &c.  unto  my  (aid  truftces, 
"  ihcir  htirs  and  afligns,  ir.y  mind  being  that  my  laid 
*'  triifrecs  flir.ll  be  and  ftand  fcifcd  of  the  fiid  prcmifcs,  in 
"  truft  lo  the  fcvcral  ufrs,  behoofs,  intents  and  purpofcs 
"  nficT  ciccLirLd,  vi/..  As  f  >r  or.c'moiety  of  the  i'lid  prcmill^^ 
"  I  give  .Tr.v!  Je\  iu-  the  fiune  to  the  ufe  and  behoof  of  my 
TfT  -hr  v.(c  of  '^  r'.piiew  ThoiTuis  ri:i;_!:lha\v,  for  the  tenn  of  his  natiiral 
T.V  f..r  1  :t,       tc  |:j\    ^..jjVj^.jj.  iinpc-cinient  or'v.Mile;  and  fro.n  and  after 

Vk.tpPMl     nil-  .  .      *  . 

P!.!'..vr.iL:.t  of      '^  the  deUTniir.iition  of  that  cftr.te,  to  my  faid  truftces  and 
vv.ju-  :s.:^:..n.     ^,  ^^^^..  u^:  .^.^  ^-^^  .^^^j  during   the  life  of  the  faid  Thomas 

top'tfVivt  cnn-    "  Hagniavv,  to  prcfervc  and  fipport   the  continy;ent  ufcs 
r»r^vr.!  tx:.r.i:n'    «  gjid  rcnuindc/.^  h^rein-iifccr  lin.ited,  but   to   permit  the 

^^  f/.iJ  Thomas  Bagihaw  to  rcct-ivc  the   rents  and  profits 

"  durin? 
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during  his  natural  life ;  and  after  his  deceafe,  then  to  the 
^*  ufe  and  behoof  of  the  heirs  of  the  body  of  tlie  (aid  Remainder  to 

"  Thomas,  lawfully  be- otrL-n ;  and  for  want  of  fuch  iffue,  ^^^J^^'^ff  ^Jj^ 

.       .     ^  body  of  T^  B^ 

"  then  to  my  nephew  Benjamin  T^a^.aw,  for  and  during 

**  his  rr.tunl  life,  without  impeachment  of  waft  e  :  and  from 
"  and  aftwr  IW-:  :i^*trr;vii.i:ition  of  that  eftate,  I  give  the  fame 
<'  unto  my  faid  truftees  and  their  heirs  for  and  during  the 
"  life  of  the  faid  Benjamin  Baglhaw,  to  prefervc  and  fup* 
*'  port  the  contingent  vfcs  and  remainders  herein-after  li- 
"  mited,  but  to  p^irmit  the  (aid  Benjamin  Bagfhaw  to  re- 
"  ctive  the  rents  and  profits  thereof  for  and  during  his  fia- 
"  tural  life  ;  and  from  and  after  his  deceafe,  then  to  the 
"  ufc  and  behoof  of  the  heirs  of  the  body  of  the  faid  Ben- 
*' jamin  Bagfhaw  lawfully  begotten  5  and  in  default  of  fuch 
«  ifTucV  &c. 

Then  follow  the  like  devifcs  to  Charles  and  Robert 
Baglhaw  for  life,   with  remainders  ut  fup.   reverHon  in 
fee  to  the  teftator's  right  heirs.     And  as  for  and  concern- 
ing the  other  moiety  of  the  prcmifes,  he  gave  the  fame  to 
the  ufe  and  behoof  of  his  fifter  Chriftina  Spencer,  wife  of 
Wiliiam  Spencer,  for  and  during  her  life,  without  im- 
peachment of  wafie,  with  like  remainder  to  his  truftees,  to 
prefervc  the  contingent  ufes  and  remainders  therein-after 
limited ;  and  after  her  deceafe,  then  to  the  ufe  and  behoof 
of  his  nephew  John  Spencer,  for  and  during  his  life,  with- 
out  impez<;hment  of  v/afte,  with   like  remainder  to  his 
truilees,  to  preferve  the  contingent  ufes  and  remainders 
therein-after  limited ;  and  from  and  after  his  deceafe,  then 
U)  the  ufe  and  behoof  of  the  heirs  of  the  body  of  the  faid 
John  Spencer  lawfully  to  be  begotten  j   and  for  default  of 
fuch  ifTue,  fame  the  like  devifcs  to  Benjamin  and  William 
Spencer  for  lite  fucceflively,  with  remainders  to  the  hcir$ 
ofthtir  bodies;  and  afterwards  to  the  ufe  and  behoof  of 
f  very  other  ioix  on  the  body  of  the  faid  Chriftina  Spencer 
tp  be  bcg9ttcu ;  and  for  want  of  fuch,  then  to  the  heirs  of 

the 
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the  body  of  the  iaid  Chriftina  lawfully  begotten ;  and  for 
\vant  of  fuch  ifTuc,  then  to  his  own  right  heirs.     . 

The  tcftator  declares  the  truft  of  the  500  years  tcnn  to 
be  for  railing  and  paying  of  200/.  per  annum  to  Chriftina 
f  penCwT  for  her  life,  for  her  feparate  ufe,  and  likewifc  to 
piiy  all  his  gifts  and  legacieis  giving  feveral  pecuniary  le- 
gacies to  divers  perfons  \  and  gives  all  his  perfonal  ^ftatc  to 
come  in  aid  of  his  real,  and  be  by  his  executors  applied, 
in  the  firft  place,  to  difcharging  his  debts  and  legacies. 

After  the  teftator's  death,  I'homas  Bagfhaw,  the  firft 
Jcvifec  of  the  moiety  in  qutftion,  died  without  iffuc  in  1730, 
whcrrjpoii  Benjamin  Baglhaw,  the  fecond  devifee, brought 
his  bill  for  a  performance  of  the  trufts  of  the  will ;  21A 
2ift  November  1732,  it  was  decreed  at  the  Rolls,  That 
the  proper  accounts  ihould  be  taken,  and  that  fo  much  of 
the  teilator*s  real  eftate  as,  together  with  the  rents  and 
profits  received,  fhould  be  neceflary  to  pay  his  debts  and 
legacies  and  the  arrears  of  tlie  annuity,  or  the  whole  of  the 
faid  truft  cftatc,   in  cafe  the  mafter  fliouU  find  the  £une 
was  for  the  advantage  of  the  parties,  fhould  be  fold,  and 
the  debts,  legacies,  and  arrears  of  the  (aid  annuity  to  be 
paid  out  of  the  money  arifing  from  fuch  (ale.     And  the 
court  refcrved  the  confideration  how  the  remainder  of  the 
truft  cftatc,  in  cafe  only  part  thereof  fliould  be  fold,  or  in 
caic  the  whole  fliould  be  foil,  how  the  lands  to  be  pur- 
chafcd  witli  fuch  furplus  money,  fliould  be  limited, 

Ik  the  very  fame  Term  with  this  decree,  Benjamin  Bag- 
(haw  fuft'ercd  a  common  recovery  of  his  moiety  of  thp 
cflatc,  and  by  will  deviled  it  to  the  plaintift*  Catherine 
]]agftiaw,  his  wife,  v/hom  he  made  executrix,  and  died  in 
Jjanuary  1738^ 

Catherine  Bagsiiaw,  the  devlfce  and  executrix, 
b.ou^'ht  a  fiippleuiciual  bill,  in  nature  of  a  bill  ot  revivor, 
rnh.iv\-  th :  fcrir.cr  ticir-je  carried  into  execution,  and  to 
hnvt:  t'«»-  htiv.r.t  of  that  moiety  of  the  truft  elfatv  which 
Pc  iiiiiiin  i^ar^lhaw  was  entitLd  to.    AnU  the  caufe  bci..^ 

heard 
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heard  at  the  Rolls  on  this  fupplemental  bill,  27th  June  1 74.3,  ^ 
his  Honour  declared,  I'l^t  Benjamin  Bagfhaw  took  an 
eftate  tail  by  the  will  of  Benjamin  Afiiton ;  and  decreed  the 
eftate  in  queftion,  or  fuch  part  thereof  as  ftiould  be  ne- 
c^ffary,  to  be  fold  according  to  tlie  former  decree;  and  . 
that  one  moiety  of  the  clear  furplus  of  the  j)urchafe  money 
(hould  be  paid  and  applied  according  to  Benjamin  Bag- 
fhaw  her  teftator's  will. 

From    this  decree   the   infants   John  Benjamir^  and 
William  Spencer  appealed. 

T^ord  Chancellor  Hardiulckf, 

The  merits  of  this  cafe  depend  on  the  will  of  Benja- 
min Aftiton,  the  firft  teftator,  for  nothing  fubfequent  can 
materially  vary  that,  but  the  right  of  the  parties  mufl  be 
taken  as  it  fiood  at  his  death ;  therefore,  nothing  that  has 
been  done  by  the  firft  decree,  nor  by  the  mafter's  report, 
muft  be  allowed  to  have  created  any  alteration :  but,  al-- 
though  there  fhould  he  a  llirplus  of  money  to  be  laid  out  in 
a  purchafc  of  lands,  the  conflrucStion  muft  be  exa<5Uy  the 
(ame,  and  the  tiew-purchulcd  lands  be  fettled  to  the  veir 
Ihme  ufes  as  if  the  rcfidue  of  the  devifed  lands  unjhld  had 
been  now  to  be  fettled.  Nor  can  the  recovery  and  will  of 
Benjamin  Bagfhaw,  the  dcvifec,  make  any  alteration ;  but 
the  rights  of  the  parties,  and  the  determination  of  the 
court,  muft  be  tlic  lame,  as  to  all  legal  and  equitable  con« 
fcquences,  as  if  Benjamin  Bagfhaw  had  been  living,  and 
now  praying  a  conveyance  of  this  moiety  to  him(elf,  ac- 
cording to  the  ufes  dircftcd  or  required  by  the  true  con- 
ftru£iion  of  Benjamhi  Aihton's  will.  Tiieftf  tl^mi^s  btriri<^ 
premifed,  reduce  the  cafe  to  two  general  qucftions  ariiing 
on  Benjamin  Aihton*s  will. 

I.  Whether  the  cftate  devifed  to  Benji^min'Sagihaw  Firft  q«ef«cm. 

in  this  moiety  be  a  legal  eftate  or  ufe  executed  bv  the  ^'*«*^^-^. 

ftatutc  or  ulcs,  or  whether  it  is  but  a  mere  trufl  m  equity?  Irgai  or  a  craft 

2.  Sup.  ^;^»«^tht 
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Second quefli<^        2.  SUPPOSING  it  a  mere  truft  in  equity,  whethcf  i( 
Whctivcr  it  wM  ^^^^  j^  cftatc  rail,  or  an  clhite  for  life  only,  with  con- 

an  eiUte  Uil,  or  '  n     i.      -.t-         r  l-     l    j     r 

forHfeonly,wi:h  tingent  remainders  over  to  all  the  illuc  or  bis  body  luc* 

'*°***'*^^        ccffivcly? 

As  to  the  firll  qucftion,  I  am  of  opiniort,  that  this  is  a 
truft  in  equity,     The  firft  dcvife  is  to  five  truftees  and 
riicir  heirs.     This  carries  the  whole  fee  in  law.     Part  of 
their  truft  is  to  fell  the  whole,  or  a  fufKcient  part  there- 
of,  for  payment  of  dchts  and  funeral  expcnccs.     This 
would  have  carried  a  fee  by  confh'uclion,  had  the  word 
heirs  been  omitted  out  of  the  dc^ifc,  bccaufc  the  truft 
is  to  continue  for  ever,   and  to  fell  and  convey  a  feel 
This  was  the  opinion  of  the  whole  court  vi  B.  R.  in  Shaw 
V,  Weigh,  and  not  difputed  upon  the  writ  of  error  in  Ac 
boufe  of  lords.     If  they  may  feil  the  inheritance  in  the 
whole  or  any  part  of  the  lands,  not  by  force  of  a  power, 
but  by  virtue  of  their  eftate,  they  muft  at  law  have  a  fee 
in  the  whole ;  for  otherwife  it  mult,  ffom  the  nature  of  the 
thing,  be  uncertain  what  they  have  occafion  to  fell.    No 
purchafcr  would  be  fafe.    On  thefe  grounds  tiiis  cafe  diffcn 
from  Cordcl's  cafe,  Cro.  El.  315.  cited  in  Manning's  cafe 
8.  Co.  96.  a.    Popham  v.  Bamfield,  2.  Vcrn.  79.    Randd 
V.  Bookey,  Prec.  in  Chan.  162.  and  Carter  v,  Barnardifton, 
I.  Will.  505,  for  in  all  thefe  cafes  neither  the  word  hArl 
nor  any  other  words  of  limitation  were  inferted,  nor  Avas 
there  any  exprefs  truft  to  fell.    Thefe,  therefore,  were 
mere  chattel  interefts  in  the  nature  of  a  tenancy  by  ehglt^ 
to  hold  till  the  debts  were  paid.     The  only  cafe  which 
made  me  doubt  of  this,  is  the  cafe  of  lord  Say  and  Sclc 
v,  lady  Catherine  Jones,  before  lord  King,  i6th  Novem- 
ber 1728,  and  affirmed  in  the  houfe  of  lords,  March  I'Jt^ 
as  to  this  poiiit.     But,  upon  a  ftricl  examination,  it  differs 
in  the  moft  material  part,  and  amounts  only  to  a  de\'ifd  to 
the  truftees  and  their  heirs  ditring  the  life  cf  Cecil  Fienncs\ 
and  then  it  was  only  an  eftate  pur  autci'  litj  on  v/hich  a 

legal 
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legal  remainder  might  properly  be  limited ;  and  fo  it  wa<; 
held. 

The  confequencc  of  this  is,  that  here  being  the  v/hole 
fee  in  law  devifcd  to  the  truftees,  no  remainder  of  a  legal 
cftate  could  be  limited  upon  it,  and  chat  Benjamin  Bag-'    ^ 
fh^w  could  not  take  a  legal  eflate  In  remainder  in  this 
moiety. 

But  it  was  argued,  that  if  he  could  not  take  by  way  of 
remainder^  he  might  by  way  of  executory  devifc ;  and 
though  a  fee  cannot  be  meunted  upon  an  abfolute  fee 
fimple,  it  may  upon  a  determinable  one.  But  I  think 
Benjamin  Baglhaw  could  not  take  a  legal  eftate  in  this 
moiety  by  way  of  executory  devife ;  or^  if  he  mighty  he 
did  not,  and  die  plaintiff,  his  dcvifce,  cannot  claim  it  from 
him  :  for,  firft,  it  feems  to  be  too  remote,  being  after  alt 
the  teftator's  debts  indefinitely  fliould  be  paid;  whi^ch  may^ 
in  point  of  time,  exceed  the  compa(s  of  a  life  or  lives  in 
being :  fecondly,  the  recovery  (iifFered  by  him  was  before 
tiic  debts  were  paid,  and  confequently  before  the  contin^ 
gency  happened,  while  the  freehold  and  the  fee  fimple  de'- 
terminable  (as  it  lias  been  called)  remained  in  the  triif- 
tees ;  and  confcquently  he  could  not  make  a  good  tenant 
to  the  precipe  to  fupport  his  recovery,  to  bar  the  fubfe- 
quent  remainders.  Hence  it  appcarr,  that  fuppofing  this 
a  good  executory  devife  at  law  to  Benjamin  Bagfiiaw,  itr 
would  prevent  the  eftate  from  paffing  by  his  recovery  and 
will,  and  entirclV  defeat  the  plaintiff's  title;  fior,  whatever 
makes  void  the  recovery  equ!il!y  defeats  the  plaintiir',  let 
the  conllru'flion  of  the  limiution  to  the  hiu'i  cf  the  lo'!y  (f 
Benjamin  Bnzjhaiv  be  the  one  way  or  the  other ;  and  the 
revcrfion  in  fee  would,  at  law,  remain  unbarred,  and  veft 
hi  the  defendant  John  Spencer,  who  is  now  heir  at  law 
to  the  teftator  Benjamin  Afliton.  This  makes  it  necef- 
iiirj'  for  the  plaintiff  to  admit,  that  all  the  dcvifcs  fubfe-' 
quent  to  the  lirft  limitation  to  the  truftccs  and  their  hcirs> 

are 
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are  trufts  in  equity.  And  this  brings  me  to  the  next  aul 
main  queilion,  viz. 
Sfoomlqiieaiofu  WHETHER  the  devifc  to  Benjamin  Bagihaw  in  Ihis 
to2r*'^«^  ^'  moiety  of  the  truft  eftate  be  an  equitable  eftate  tail,  or 
for  life  or  an  an  equitable  eftate  for  his  life  on)y,  widi  contingent  re- 
*^^^^^^         mainders  to  the  ifliic  of  his  body  fuccefEvely  ?    This  wil 

depend  on  the  conilruclion  of  the  words,  heirs  of  the  Mf 
0f  Benjamin  Bag/haw  lavufully  begotteny  or  to  be  begotten^ 
as  they  ftand  in  this  will ;  whether  diey  are  to  be  taken  as 
words  of  limitation,  in  which  cafe  he  was  tenant  in  tailj 
and  his  recovery  good  in  equity ;  or  as  words  of  purcliafei 
and  then  he  was  tenant  for  life  only,  and  his  recovery 
void. 

In  order  to  determine  this  qucftion,  which  is  the  prin- 
cipal, three  things  mud  be  confidered :  Firft,  What  q>- 
pears  to  have  been  the  teftator's  true  intention  in  this  de- 
vife?     Secondly,  Whether  that  intention  be  confiftent 
with,  and  can  take  effedl  according  to,  the  general  rules  of 
law  or  equity  ?    Thirdly,   Whether  there  be  any  particu- 
lar fettled  rule  or  determination  of  this  court,  which  will 
ftand  in  the  way  of  and  prevent  die  teftator's  intention 
from  taking  cfFedl  ?    And  under  this  laft  head  I  propofe  to 
confider  the  diftin«Stion  between  trufts  executed  and  trufts 
executory ;  and  the  objcdion  that  has  been  fo  much  urged 
from  thence  in  the  plaintiff''s  favour. 
Itwastvidently       As  to  the  ftrft,  I  take  the  intention  to  be  very  clear, 
the  intention  d  Nobody  who  rcads  this  will  with  attention  can  doubt  one 
create  a  fixMEi      moment  whether  the  teftator  adually  intended  to  make  a 
fttdemeoc.  ftj-jf^  fcttlement  of  his  eftate  amongft  all  his  nephews,  die 

fons  of  his  two  fifters.  For  this  purpofc  (amongft  others) 
he  vefts  the  whole  fee  of  the  entire  eftate  in  truftecsi  a«l 
after  -diredliing  the  particular  trufts,  he  divides  it  into  moie- 
ties, giving  one  moiety  to  his  nephews  defcended  from  his 
fiftcr  mrs.  Bagfioaw,  who  v/as  dead,  and  the  other  to  his 
nephews  defcended  from  his  fiftcr  mrs.  Spencer,  who  was 
then  living,  and  for  whom  he  carves  out  an  eftate  for 

lifir 
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Kfe  itt  that  (hare.  To  every  one  of  thefc  nephews  whd 
were  in  being,  and  proper  to  be  made  tenants  for  life,  he 
exprelsly  devifes^r  and  dufin]^  ihi  term  of  his  natural  Ufe^ 
in  the  very  fanie  words  in  which  he  has  penned  his  devife 
to  his  fifter  mrs»  Spencer,  concerning  whom  there  is  no 
doubt  that  he  intended  to  make  her  tenant  for  life,  and  no 
more.  To  every  one  of  thefe  devifes  he  has  added  the 
words  w/Vitwr/  irnpeaehment  of  ivajie  \  which  claufe,  though 
it  has  been  often  held  not  to  be  alone  fufficient  to  prevent 
die  operation  of  law  arifing  from  fubfequent  words,  yet  it 
is  one  mark  of  his  meaning  to  give  fuch  eflate  as  would 
have  been  punifliablc  for  wafte,  unlets  thefc  words  ex- 
empted it  from  it.  Then  he  devifes  to  hfs  truftees  |:o  prc- 
ferve  contingent  remainders  in  thefe  words :  ••  And  from 
^  and  after  the  determination  of  diat  eftate,  I  give  and  de-^ 
^  vi(e  the  (ame  to  them  and  their  heirs  for  and  during  the 
^  life  of  the  {aid  Benjamin  Bagfhaw,  to  the  intent  and 
V  purpofe  to  preferve  the  contingent  ufes  and  feiliainders 
*  hereinafter  limited,  but  neverthelefs  to  permit  and  fuffer 
^  the  laid  Benjamin  Bagfhaw  to  receive  the  rents  and 
^  profits  thereof  for  and  during  the  term  of  his  natural 
«life." 

This  has  been  made  the  €drd$  caufe  on  the  defendant's 
fide,  and  it  ijtetiks  plainly  fcveral  things.  Firft,  That  the  ^^ 
ieftator  intended  to  give  to  his  feveral  nephews,  and  par-^ 
ticnhriy  to  Benjamin  Bagfliaw,  whofe  recovery  is  now  in 
<tueftioii9  fuch  an  eftate  only  as  might  be  forfeited.  .  The 
eftate  given  to  die  truftees  is  aficr  the  determination  of 
BiSijamin  Baglhaw's  eftate  for  life.  Now,  that  eftate  could 
determine  but  two  ways;  by  the  expiration  of  the  life»  or 
ly  forfeiture.  The  former  he  could  not  meap,  bccaufe 
Ae  n^aander  to  the  truftees  and  their  heirs  is  given  onljf 
dui^ng  die  life  of  Benjamin  Bagihaw,  and  confequcndy  it 
itroiilif  carry  in  it  a  contradi^on  in  terms.  He  muft  there** 
fate  mean  the  latter,  viz*  a  determiniition  byfot&iture) 
and  fbence  it  hecciiarily  follows,  that  his  intent  was  to 
■    Vol..  I.  D  d  give 
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give  Benjamin  Bagfliaw  fuch  an  eftate  as  might  by  bw 
be  forfeited.  Secondly,  The  next  thing  plainly  implied  ia 
this  claufe  is,  that  there  were  contingent  ufes  or  remain- 
ders to  be  preferved.  Now,  throughout  the  devUes  of  the 
moiety  in  qucftion,  in  -every  one  of  which  this  claufe  if 
found,  there  are  no  contingent  ufes  or  remainders,  uhleft 
the  limitations  to  the  heirs  $f  the  body  of  Ac  feveral  ne- 
phews of  the  name  of  Bagfhaw  are  allowed  to  i>e  fuch. 

The  queflion  then  upon  the  point  of  intention  comes 
to  this :  Whether  thefe  circumftances  are  not  as  ftrong  to 
indicate  an  intent  to  reftrain  thefe  devifes  to  he  for  life  only, 
as  if  the  tcftator  had  infcrted  the  words  only^  or  non  alittr^ 
or  any  other  negative  words  ?  which  in  King  v.  Melling 
I.  Vent.  225.  were  admitted  by  lord  Hale;  and  in  Back- 
houfe  v.  Wells,  Hil.  10.  Ann.  B.  R.  were  adjudged  by  the 
*  whole  court,  to  give  an  eftate  for  life,  not  abforbed  by  die 
fubfcquent  limitation.    And  I  am  of  opinion  that  they  are; 
JFor  if  the  teftator  has  thereby  declared  his  meaning  to  give 
liich  an  eftate  for  life  as  would  have  been  fubjed  to  im<* 
pcachment  for  wafte  if  he  had  not  exprefsly  exempted  it^ 
and  as  might,  according  to  the  rules  of  law,  be  forfeited, 
and  as  was  to  be  followed  by  contijigent  remainders  and 
not  by  limitations  of  the  inheritance  to  the  tenants  for  lifc^ 
it  amounts  to  the  fame  as  if  he  had  in  exprefs  words  de- 
clared his  meaning  to  be,  to  give  no  more  than  an  eftate 
for  life  to  Benjamin  Bagfliaw,  and  contingent  remainders 
to  thofc  perfons  who  fliould  be  heirs  of  his  body. 

The  plaintiff's  counfel  were  under  great  difficulties  to 
frame  any  plaufible  argument  to  Ciew  a  fhadow  of  intOH 
tion  in  favour  of  their  conftruftion ;  and  the  only  thing 
they  relied  upon  was,  that  the  teftator  had  ihewn  he  un^ 
derftood  the  difference  between  words  of  limitatim  and 
words  of  purchafe  proper  to  create  a  contingent  remainder; 
•and  that  therefore,  in  devifmg  the  oAer  moiety  to  die  (bns 
of  his  filler  mrs.  Spencer,  after  he  had  gone  through  all 
her  fons  in  being,  he  devifed  it'  to  her  af^-bom  fgcis  tv 
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the  wurds,  "  every  other  fon  of  the  body  of  the  (aid  GhnC^ 
**  tina  Spencer,  lawfully  begotten,  or  to  be  begotten,  and 
**  the  heirs  of  the  body  of  every  fuch  fon,  as  they  fhall  be 
""  in  feniority  of  age  and  priority  of  birth  ;'*  whence,  faid 
they,  it  appeared  he  knew  the  words  heirs  of  the  body  would 
create  an  cftate  tail.     But  I  think  this  difference  affords 
an  obfervation  of  a  contrary  import,  and  ftrengthens  die 
evidence  of  intention  on  the  other  fide*     It  (hews,  that  as 
to  fons  already  borrty  the  teftator,  or  the  dra;vcr  of  this 
will,  knew  that  he  could  make  them  only  tenants  for  life, 
with  contingent  remainders  over ;  but  tfiat  as  to  fons  un~ 
horny  he  could  not  make  them  tenants  for  life  fo  as  to  carry 
on   contingent  remainders  to  their  ifliie.     In  this  view, 
therefore,  he  has  left  out  the  words  for  and  during  their 
natural  liveSy  and  zuithout  impeachment  cf  ijuoJ'.^  and  has 
interpofed  no  daufe  to  preferve  contingent  remainders  bc^ 
twcen  the  devife  to  thofe  after-born  fonsy  and  the  limita* 
tions  to  the  heirs  of  their  bodies  \  than  which  nothing  can 
be  ftronger  to  demonftrate,  that  in  the  one  cafe  he  meant 
to  give  a  mere  eftate  i<x  life,  and  to  ufe  the  words  heirs 
ijftbi  body  as  words  of  purchafe,  defcriptive  of  their  fons 
and  daughters,  and  in  the  other  cafe  to  give  an  eftate  of 
inheritance,  and  to  ufe  the  words  heirs  rfthe  body  as  words 
of  limitation,  becaufe  the  law  would  not  fufFer  him  to 
limit  a  contingency  after  a  contingency,  and  to  carry  on 
contingent  ufes  further. 

Secondlv,  The  next  queflion  Isi^  admitting  this  to   Whether  that 
have  been  the  teftator 's  intent.  Whether  that  intent  be   '"^^"J'j*^"  ^,  ^ 

confident  vvitli 

conultent  with,  and  can  take  meet  according  to,  the  ge«>  geoend  rulet. 
neral  rules  of  law  or  equity?  And  here  the  plaintiff's 
counfel  placed  their  great  ftrefs;  for  diey  f^d,  that  the 
Jaw  will  not  fuffer  a  man,  even  by  wiU^  to  create  limita« 
tions  contrary  to  its  own  rules ;  and  that  if  he  attempts  to 
do  (b^  the  law  will  fuperfcde  his  intention,  and  reduce  his 
«ft  to  fuch  an  operation  as  it  will  allow ;  that  a  clear  rule 
is  eftablifhed  ever  fince  Shelley's  cafe,  i.  Ca  104.  a«; 
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that  wherever  by  any  gift  or  conveyance  the  aiicefior 
takes  an  eftate  of  freehold,  and  by  the  £ime  gift  or  con- 
veyance an  eftate  is  limited,  either  mediately  or  immedi- 
ttely,  to  the  keirs  of  hh  lody^  thofc  words  are  words  of  li- 
mitation, and  not  of  purchafe,  and  unite  with  the  eftate  of 
freehold,  fo  as  to  give  him  the  inheritance. 

To  go  by  ftcps,  I  admit  the  general  principle,  that 
die  law  will  not  fuffer  a  man  to  create  limitations  contrary 
k)  its  own  rules ;  and  if  he  intends  to  do  it,  will  fuper- 
{bde  his  intention.  But  I  apprehend  it  is  mifapplied  in  the 
prefent  cafe.  The  true  application  of  this  principle  is  to 
the  nature  and  operation  of  the  eftates  intended  to  be  cre- 
ated by  fuch  limitations,  and  not  to  the  conftnidlon  of  the 
words.  I  will  not  fay,  that  this  principle  has  never  been 
applied  to  the  conftrudtion  of  fome  particular  technical 
words,  to  which  the  law  has  fixed  a  certain,  appropriate) 
unvariable  fenfe ;  but  even  then  it  has  been  applied  un- 
ikilfully,  and  without  proper  diftinftion.  The  true  mean- 
ing of  the  principle  is  what  I  have  laid  down;  therefore 
the  law  will  not  fuffer  a  man  to  create  a  perpetuity  by  a 
will,  any  more  than  by  a  deed ;  nor  to  put  the  freehold  of 
land  in  abeyance,  fo  as  that  there  fhall  be  no  peribn  to 
perform  the  fervices,  or  to  make  defence  in  a  pntcipei 
nor  to  limit  a  fee  upon  an  abfolute  fee  fimple ;  nor  to  make 
a  chattel  defccndible  to  heirs  generally.  Confider  \rfiat  is 
the  reafon  of  this.  It  is,  becaufe  it  would  be  changing  die 
law,  and  varying  by  private  perfons  the  rule  of  property 
which  the  law  has  eftablifhed.  This,  therefore,  arifes 
from  a  want  of  power  in  the  tefhitor ;  it  is  what  he  cannot 
do  by  any  words  whatfoever.  But  in  the  cafe  in  queftion, 
here  is  no  want  of  power ;  for  there  can  be  no  doubt  but 
the  tcftator  might  dcvife  his  lands  for  fuch  eftates  for  lifev 
and  with  fuch  contingent  remainders  as  are  contended  for 
by  the  defendants.  The  only  obje^on  is,  that  he  )M 
ufed  improper  words,  which  the  law  will  not  allow  to  hftvt 

that  operation>  notwithftaiKling  his  intention  i»  pbun.  Bat 
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is  not  this  very  hard  to  &y,  and  repugnant  to  the  firft  and 
fundamental  rules  of  law  in  expounding  wills  ?  Thofe  rules 
are,  that  the  intention  of  the  teftator  (hall  govern  th»con-    The  words 
ftrudUon  of  the  words ;  that  the  teftator  is  prefumed  to  be   )|  J^"  f  ^^ 
ifiops  conftlii ;  and  therefore,  if  his  intention  appears  to  be   often  conftrued 
lawful,  although  he  ufes  barbarous  or  inapt  words  in  his  ^  '^uT?'"**  ^ 
will,  the  law  will  conftruc  thofe  barbarous  or  inapt  words 
into  words  proper  and  fufEcient,  according  <o  that  inten- 
tion which  appears  in  his  will.     This  is  laid  down  in  Bo- 
rafton's  cafe,  j.  Co.  20.  b.  and  Manning's  cafe,  8.  Co.  95. 
and  has  been  adhered  to  ever  fmce.     Now  what  is  the  ob- 
je<5tion  here  r    Is  it  any  more  than  that  the  teftator  has 
ufed  words  inapt  and  improper  to  create  contingent  re- 
mainders?   But  does  not  the  fundamental  rule  of  con- 
ftru£Uon  iky,  that  if  the  intentibn  appears,  the  law  will 
expound  and  mould  thoie  inapt  and  improper  words  in  fuch 
a  fenfe  as  will  ferve  his  intention;  which  cannot  be  done 
here  without  conftruing  heirs  of  the  body  as  words  of  pur- 
chafe,  dcfcriptive  of  the  fons  and  daughters  of  the  firft 
taker  and  their  iflue.     However,  it  is  ftill  urged,  that  the 
law  has  affixed  fo  peculiar  a  fenfe  to  the  words  heirs  of 
the  body^  that  they  can  be  nodiing  but  words  of  limita- 
tion, and  operate  to  enlarge  the  eftate  of  the  firft  taker, 
according  to  Brett  and  Rigden's  cafe  in  Plowden^  and 
Shelley's  cafe,  and  cannot  be  words  of  purchafe. 

This  is  the  ground  Try  it,  and  fee  whether  it  will 
hold.  It  is  fo  fer  from  holding,  that  there  are  many  cafes, 
even  at  law,  in  which  the  words  heirs  of  the  body^  as  well 
as  ijfue^  have  been  held  words  of  purchafe.  Archer's  cafe, 
X»  Co,  66.  b.  The  words  there  were,  indeed,  next  heir  male^ 
Jn  die  fingular  number ;  yet  that  was  not  the  reafon  of  the 
determination,  hut  becaufe  words  of  limitation  were  added 
after  them,  and  thefc  words  were  only  demonftrative  of 
the  teftator's  intent  in  ufing  the  firft  words.  Clarke  v. 
•Day,  Moor'  592.  the  teftator  deviied  his  lands  to  his 
daughter  Rofe  for  life  i  ^  and  if  (he  marry  after  my  deceafe, 

Ddj  •   <«and 
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^  and  have  ifltic  of  her  body  begotten,  I  will  that  hsr  hiir^ 
^  after  my  daughter's  death,  (ball  have  the  Jands,  and  to 
^'  the  heirs  of  their  bodies  begotten,  reniainder  over  to  a 
V  ftranger  j"  it  v^^as  adjudged  that  the  daughter  had  not  an 
eftate  tail,  but  only  for  her  life.     So  in  a  cal'e  cited  by  lord 
Hale,  in  King  ^.  Melling,   and   James  v.  Richardfon, 
J.  Vent.  334.  and  Pollexf.  457.  and  2.  Vent.  311.  by  the 
name  of  Burchet  v,  Durdant.     To  the  fame  purpofe  is 
Long  V.  Beaumont,  in  tlie  houfe  of  lords,  in  May  J714. 
I  chufe  only  to  refer  to  thefe  well-known  cafes.     BuC 
upon  this  point  a  (Ironger  authority  than  all  thefe  is  Lille 
V.  Gray,  fir  T.  Jo.  114.  Pollexf.  502.  and  firT.  Raym. 
315.  where  John  Lifle  covenanted  to  fland  feifed  of  lands 
to  the  ufc  of  himfclf  for  life,  remainder  to  his  fon  Ed- 
ward for  life,  remainder  to  the  firft  fon  of  Edward  in  tail, 
with  like  remainders  to  his  fecond,  third,  and  fourth  {ons\ 
and  Jo  feparatcly  and  refpedtively  to  each  of  the  heirs 
Uialc  of  the  body  of  Edward,  and  the  heirs  male  of  their 
bodies,   remainder  over  to  William  Lifle,     Edward  fuf- 
fercd.a  recovery,  under  which  the  defendants  claimed,  and 
William  Lifle  w;is  plaintiff's  leflbr,     I'he  queftion  was, 
\Vhcthcr  Edward  had  an  eftate  tail  executed  in  him  before 
the  birth  of  any  fon?    But  adjudged  that  he  had  only  an 
cllatc  for  life ;  for  it  was  an  eftate  for  life  limited  to  him, 
and  an  eftate  tail  to  his  four  fons,  becaufe  limited  to  die 
heirs  male  of  their  bodies ;  and  it  was  intended  that  each  of 
the  fons  fliould  take  in  the  fame  manner,  for  tliat  the  words 
*  to  each  of  the  heirs  male  cf  the  body  of  Edward  intended 
each  other  of  tlie  fons ;  and. the  rather,  becaufe  of  the  limi- 
tation over  to  the  heirs  male  of  their  bodies^  which  was  not 
neceflary  to  create  an  eftate  tail  in  Edward;  and  judgment 
was  giyen  pro  quer.  It  is  faid  in  fir  T.  Jones,  that  judgment 
was  given  pro  def  but  that  is  either  a  miflake  of  the  a- 
porter,  or  a  mifprint ;  for  the  cafe  is  reported  %.  Lev.  223, 
and  there  it  is  faid  to  have  been  held,  ^t  Edward  took 
pnly  an  eftate  for  life,  and  that  the  wordyi  (tgnified  e^dim 
mod^^  and  that  Edward  bid  but-an  eftate  for  life  from  the 

manifei^ 
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manifcft  intent  of  the  conveyance,  and  that  judgment  was 
given  pro.  quer.  Sir  T,  Jones  fays,  that  this  judgment  was 
reverfed  in  die  exchequer  chamber ;  but  that  alfo  appears 
to  be  a  miftake,  for  the  record  has  been  fearched,  and  it 
is  entered  Trin,  30.  Car.  2.  Rot,  141.  B.  A.  and  there  it 
appears  tliat  this  judgment  was  affirmed  in  the  exchequer 
chamber.  This  was  adjudged  even  upon  a  limitation  in  a 
deed,  where  the  (amc  latitude  of  conftru6lion  is  by  no 
means  to  be  allowed  as  upon  a  will,  and  is  therefore  the 
ftrongeft  authority  that  the  law  has  not  invariably  pinned 
down  the  words  heirs  of  the  body  to  be  always  words  of  li- 
mitation, but  they  may  fometimes  be  taken  as  words  of 
purchafc. 

To  this  it  was  laid,  that  in  Lifle  v.  Gray  there  were 
fcveral  words;  Ac  firft,  fecond,  diird,  and.fourdi  fons, 
mentioned  in  the  firft  place,  and  afterwards,  and  fo  fepa^ 
rately  and  refpe£fively  to  each  of  the  heirs  male  of  the  body 
of  Edward^  and  the  heirs  male  of  their  bodies ;  that  the 
words  and  fo  were  relative  words,  fignifying  eodem  modo^ 
and  th^  word  each  divided  them  and  pointed  out  particular 
perfons,  and  words  of  limitation  were  added  to  them,  and 
therefore  no  other  conftru6tion  could  be  made.  All  this  I 
agree  to ;  but  ftill  it  is  an  authority  that  the  words  heirt 
cf  the  body  may,  at  law,  and  upon  a  deed,  be  conftrued 
as  words  of  purchafe,  if  the  intention  requires  it.  Thofe 
other  words  were  only  proofs  and  figns  of  that  intention  ; 
and  then  the  queftion  will  be.  Whether  there  are  not  as 
ftrong  figns  and  proofs  of  fuch  an  intention  in  the  pre* 
fent  cafe  ?  for  tlie  argument  is  clear  and  unanfwerable,  that 
if  fome  words  in  a  deed,  or  will,  demonftrating  the  inten- 
tion of  the  maker,  will  turn  the  words  heirs  of  the  body 
into  woids  of  purchafe,  then  other  words  in  a  deed  or 
will  may  equally  do  fo,  provided  they  do  equally  dcmon- 
-ftrate  die  intention.  There  can  be  no  magic,  or  parti- 
cular  force,  in  certain  words  more  than  others,  but  their 
operation  muft  arife  from  the  fenfe  they  cany. 

D  d  4  But 
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Cafe  of  Conlfifi       BuT  to  this  a  confiderable  authority  has  been  objedd| 
SiiSr"**"         to  prove  that  the  interpofing  a  remainder  to  truftees  to 

prtferve  contingent  remainders  between  the  firft  taker  for 
life  and  the  dcvife  to  the  beirs  of  bis  body^  is  not  fufficient 
to  turn  thofe  latter  words  into  words  of  purchafe,  or  war- 
rant fuch  a  conftru&ion;  that  is,  CouUbn  v.  CouUboi 
determined  by  all  the  judges  of  B,  R.  on  a  cafe  fent  out 
of  this  court :  whereupon  they  certified  their  opinion,  8di 
A'l^y  17149  that  there  beingi  after  the  determination  of 
the  efiate  for  life  to  Robert  Coulfon,  a  devife  to  truilees 
and  their  heirs  for  and  during  the  life  of  Robert  Coulfoiii 
they  were  of  opinion,  that  by  reafon  of  that  remainder  in- 
tcrpofmg  between  the  devife  to  Robert  for  life  and  the 
iiibfequent  limitation  to  the  heirs  of  his  body,  the  £ud 
Robert  Coulfon  took  an  eftate  for  life,  not  merged  by  th* 
devifc  to  the  heirs  of  his  body,  but  by  that  dcvife  an  eftate 
tail  in  remainder  veiled  in  the  iaid  Robert  CouUbn.  It 
muft  be  admitted,  that  this  rcfolution  is  a  clear  authority, 
that  upon  the  will  then  in  queftion,  the  infcrting  a  Umita- 
tion  to  truftees  to  prefcrve  contingent  remainders,  was  not 
fufEcicnt  to  change  the  fenfc  of  the  words  heirs  afthe  hoiiy 
into  words  of  purchafe,  and  to  make  the  ifTue  take  by  vmj 
of  remainder,  even  though  there  were  no  other  contingent 
remainders  in  that  will.  Nobody  can  have  a  greater  re-» 
gard  for  the  opinion  of  the  judges  who  made  that  certifi- 
cate than  I  have ;  but  it  differs  widely  from  the  prefent 
cafe. 

-  First,  In  that  will  there  was  no  daufe  wit  bout  im^ 
pcachment  efwafte-y  but,  perhaps,  that  may  be  thought  not 
to  deferve  much  weight. 

Secondly,  It  was  a  devifc  of  a  Itgal  eJlaUy  and  not  a 
^eviib  to  truftees  upon  certain  trufts.  There  the  words 
muft  be  taken  as  they  ftood,  and  the  judges  were  bound 
to  undcrftand  them  according  to  their  legal  operation^ 
"^Q  conveyance  was  to  be  made,  nor  any  fubiequent  2&  tq 
^e  done,     They  might  think  they  could  not  take  intp 
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>nfuIeration  the  truft  of  the  eftate  limited  to  the  tniftces 
>  fupport  contingent  remainders,  but  only  the  legal  eilate 
i  limited,  and  how  that,  feparateiy  taken,  wouid  operate* 
ut  in  the  cafe  now  in  judgment,  all  the  limitations  rela-* 
YC  to  the  prefent  queftion  are  of  a  truft ;  the  conftruc-^ 
on  and  dire&ion  whereof  is  the  proper  fubjcdl  of  the  ju- 
fdi&ion  of  this  court ;  which  the  court  is  bound  to  exc- 
ite according  to  the  tcftator's  intention.  This  was  dc- 
rmined  by  the  mafter  of  the  rolls,  and  in  dut  I  agree 
ith  him.  The  confcquencc  arifmg  thence  is,  that  a 
neater  latitude  is  to  be  allowed  in  the  conftrudtion  of  the 
Drds,  in  order  to  comply  with  die  intention,  fmce  they 
ie  to  be  modelled  and  reduced  into  a  conveyaiicc  by  the 
il  of  the  court 

Thirdly,  The  laft  obfcrvation  I  (hall  make  upon  that 
ife  is,  that  the  opinion  of  the  judges  furnifhes  a  new 
{ht  in  the  prefent  caufe,  which  did  not  appear  at  the  time 
Fdie  laft  decree  made  by  the  mafter  of  the  rolls ;  for  the 
idgcs  held,  that  the  interpofing  the  remainder  to  the 
uftees  and  their  heirs,  paur  auUr  v/V,  between  the  eftate 
»r  life  to  Robert  Coulfon  and  the  limitation  to  the  heirs 
fhiB  body,  prevents  the  eftate  for  life  from  uniting  with, 
r  being  merged  in,  the  inheritance ;  and  that  he  took  a  di^ 
inii  ejiate  for  lifty  with  a  remainder  to  himfelf  in  taiL 
defire  tliis  may  be  remembered,  for  the  fake  of  the  ufe  I  ^ 

lali  make  of  it  by  and  by ;  for  I  think  it  affords  a  dccifive 
■gument  that,  in  directing  the  conveyance,  the  court 
luft  depart  from  the  words  of  this  will.  But  upon  the 
xiftruAion  of  the  limitation  the  great  difference  between 
le  two  cafes  is,  that  in  Coulfon  t;.  Coulfon  the  devife  was, 
\  I  obierved  before,  of  a  mere  legal  eftate,  and  in  the 
-efent  the  deyife  is  of  a  truft  in  equity, 

The  anfwcr  relied  upon  to  this  diftinclion  has  been,  that  Differenct  ba^ 
nitations  of  trufts,  and  of  legal  eftates,  are  governed  by  ^7^^*^^^ 
le  £ime  rules,  and  the  conftru6lion  muft  be  the  fame  in  mereksaldUco. 
?tb ;  fmce,  otberwifc,  one  rule  of  property  will  prevail 

at 
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at  \zvf,  and  another  in  ciiancry,  which  ought  not  to  be 
admincd ;  and  fjr  th*-  -vere  citsd  lewd  NoitinghaiD^ 
conceDicns  in  the  diiKC  of  Norfuli^'s  cafe,  J.  Chan.  Ca. 

All  thefe  conct;ftons  1  (h^ll  dlow  and  aibcre  b>  in  i 
fcund  kr.ic ;  and  I  agr^e  that  one  rule  of  proj«Tt]r  is  not 
to  pnvkVi  at  Uw,  and  another  to  be  fet  up  in  chancery. 
But  kt  lord  Nottingham's  concei^ons  be  rightly  under- 
flocd.  H^  no  where  fai-s,  that  the  conftni^on  of  As 
■Koidi  Tnu^lf  in  both  cafes,  be  exactly  the  lame;  or  iftui 
court  of  equity,  when  it  is  bound  to  dircd  a  conveyance, 
ttannot  expound  tliem  more  libcrallv  to  comply  with  the 
|ia;ty's  intention :  his  words  arc,  "  The  Uoiitation  of  the 
**  trufl  of  a  tenn,  and  the  iimitstioa  of  the  cflate  of  i 
**  term,  all  depend  on  the  r;unc  reafon."  And  aftcntaid^ 
**  It  is  agreed  all  along,  that  the  mtejjtra  of  tbt  Umleiua 
*^  of  the  tnill  of  a  tcnn,  and  the  meafiiresorthelimiiitioi 
**  of  tnc  cildtc  of  a  term,  are  all  one ;  and  there  is  no  diiTc- 
**  rctKc  in  chancery  a:id  atx^ommon  law,  between  the  rule* 
"  of  iht  one  snd  the  rules  of  the  odieri  what  is  good  in 
"  the  one  cafe,  is  good  in  the  otiier."  What  is  my  \<xi 
Kottii^ham's  reafonin^  here  applied  to?  7ht  m/afura  ' 
tf  tki  ii'r.iiat:':n  -,  that  the  limitations  cannot  be  earned 
further  in  the  one  cafe,  than  the  law  will  allow  in  the 
ether.  A.nd  this  appc::r5  clir.riy  to  be  his  meaning  by  ^ 
wtria  immcdi-t.-ly  iVillowln^:,  where'he  fays,  "  And  there- 
*•  fwe  the  court  i»  agrei-d,  too,  that  the  limitation  of  d« 
**  runiindcr  of  the  term  for  yesre  after  an  cAate  tail  in  die 
"  tL-rm  is  voiii."  To  this,  tlie  Argument,  "  That  other- 
"  wife  it  wouU  be  fctting  up  one  rule  of  property  at  la«S 
"  aiul  another  in  chancery,"  is  properly  applied ;  for  the 
nieafurcs  of  the  limitations,  or  the  extent  to  which  thej 
ntay  be  carried,  do  elTentially  concern  the  rules  c^  pro- 
pert;-,  ajid  how  near  we  may  approach  to  a  pcrpctiutyj 
which  was  the  great  conteft  in  the  duke  of  Norfolk's  c^ 
But  the  more  or  le^  liberal  conftru^ion  of  the  wordt 
(D  comply  with  the  iutept,  does  not  concerri  or  aficd  diefc 
niiet. 
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^es.  If  the  court  is  at  liberty  to  find  out  the  true  ineaA*" 
ing  of  the  teftator,  delivered  from  the  technical  ufe  of  the 
words,  and  in  conformity  thereto  direiSs  the  conveyance 
within  the  rules  of  law  allowed  for  fuch  limitations,  lord 
Nottingham's  dodrine  is  complied  with,  and  the  mifchief 
which  he  condemns  avoided. 

Upon  this  reafoning  many  refolutions  of  diis  court  have 
been  founded,  which  were  cited  at  the  bar. 

I  SHAtL  begin  with  that  of  Papillon  v.  Voyce,  becaufe  Cafeof  Paptnan 
it  eftablifiies  the  diftinftion  between  a  Jegal  ejlatc  and  a  ^'Voycfiittattd, 
tfujl^  in  the  fame  cafe,  and  upon  the  fame  will.  It  was 
firft  decreed  at  the  rolls,  by  fir  Jofcph  Jekyll,  ii.  Dec. 
1728,  afterwards  affirmed  by  lord  King,  5th  Feb.  173X, 
and  is  now  reported  2.  Will,  471.  Samuel  Papillon  de- 
vifed  10,000/.  to  truflees,  to  be  laid  out  in  land  and  fettled 
upon  his  fon  John  Papillon  for  life,  without  impeachment 
pf  wafte;  and  from  and  after  the  determination  of  that 
eftate,  to  truftees  and  their  heirs  during  die  life  of  John 
Papillon,  to  prcferve  contingent  remainders,  remainder  to 
Ac  heirs  of  the  hcdy  of  John,  witli  remainders  over,  and  a 
power  to  John  to  make  a  jointure.  By  the  fame  will  the 
tpflator  devifed  lands  in  pofTeflion  in  EfTex  to  Jolm  for 
life,  without  impeachment  of  wafle ;  and  from  and  after 
the  determination  of  that  eftate,  to  truflees  and  their  heirs, 
during  the  life  of  John,  to  preferve  contingent  remainders; 
and  firom  and  after  his  deceafe,  to  the  heirs  of  the  body  of 
John,  with  remainders  over.  Upon  this  will  it  was  de- 
creed by  the  mafter  of  the  rolls,  that  as  to  the  devife  <rf 
the  lands  in  pofTeflion,  an  eAate  for  life  only  pafTed  to 
Tohn  Papillon,  with  the  remainder  to  the  heirs  of  his  body 
hy  furchafe ;  and  that  the  deeds  and  writings  relating  to 
die  lands  fhould  not  be  delivered  to  John,  but  brought 
joto  court  for  the  benefit  of  all  parties  in^erefled ;  and  that 
^  to  the  money  .to  be  laid  out  in  land,  ahd  fettled  to  the 
^une  ufes,  the  court  had  mofl  evidently  a  p&wer  over  that; 
afifl  th^efore  it  fhould  be  fettled  fo  as  to  make  John  te- 
nant 
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nant  fcir  life,  and  thst  his  fens  (hould  take  in  tail  mak 
fucccfllvcly  as  purchafers,  according  to  the  intent  of  the 
tcflator.  1  he  caufe  coming  aftcr^vards  upon  an  appeal 
before  lord  King>  he  reverfcd  fo  much  of  the  decree  as  re- 
lated to  the  deeds  and  writings  of  the  lands  in  pofieiliony 
and  ordered  them  to  be  delivered  to  the  plaintiff  John  Pa- 
pillon ;  but  aftrmed  that  part  of  the  decree  which  related 
to  the  money  to  be  laid  out  in  the  purchafc  of  land. 

UroN  this  precedent  fevcral  things  are  to  be  obfervcd 
of  weight  in  the  prcfent  cafe/ 

First,  That  botli  the  judges  who  heard  and  determined 
that  caufc  concurred,  and  were  clear  in  their  opinion^  that 
the  teftator's  intention  wjs  plain  to  give  an  eflaU  fir  life 
only  to  John  Papillon,  with  contingent  remainders  of  the 
inheritance  to  his  fons  and  daughters;  and  this  founded 
principally  on  the  claufe  appointing  truflees  to  prefa  ve  con^ 
tirgnit  remai'iidcri  \  and  that  as  to  the  truft  cftate  to  be 
purchalfd  and  f.*tllt'J,  this  court  was  bound  to  conform 
to  that  ijitention,  not  with  ft  ending  the  technical  force  of 
the  words  hciri  cftkc  hcd\\  and  to  dircfl.  the  fcttlement  to 
be  made  accor^Iinyh'. 

S::coNi::.y,  Tiiat  fir  Jofeph  Jckyll,  who  took  much 
tli"ne  to  coiiiiilcr  of  t'lc  cafe,  and  made  his  decree  on  great 
deliberation,  was  cf  the  fj:rc  cpip.ion  as  to  the  legal  ejiatt 
devircJ  in  the  i.iriJ>  in  pofieirit^n  3  and  hold,  that  the  lame 
inlcnticn  woulJ  govern  in  both.  As  to  this  point,  indeed, 
lord  King  cifFertd  from  him,  and  deckred  his  opinion, 
that  :»s  to  the  Iciai  tjiate  dcvifcd  in  the  lands  in  polTcffion, 
it  was  at  law  ar:  eftate  tail  by  f^rce  of  the  words  bun  tj 
rAc*  h'^dj,  ii':t  it  muft  be  obkrved,  that  it  was  net  at 
ail  ntCLlLry  for  I'jrd  King  to  give  nn  opinion  upon  tliis 
p«Mnti  and  it  wiS,  in  a  nianncr,  extrajudicial,  becaufc  the 
plaintiff's  mard^ge^ariiclcs,  v/hereupon  a  fuppkmcntal 
Mil  was  broualit  after  the  firft  decree,  were  admitted  and 
read  in  the  caufe,  and  by  them  he  was  clearly  intitled  in 
equity  to  an  tflate  tail  in  the  lands  in  poilcf&oas  fo  that 
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it  was  not  in  the  teftator*s  power  to  devife,  and  his  will 
did  not  operate  upon  them.  However,  I  admit  he  de« 
clared  that  opinion ;  but  upon  this  part  of  the  cafe  ther© 
is  fomething  remarkable,  which  I  perfcdly  remember, 
and  appears  by  the  notes  I  then  took  in  court  upon  the 
back  of  my  brief.  The  caufc  was  heard  on  the  apped 
and  fupplemental  bill  on  a  Saturday^  the  regular  day  for 
appeals :  then  lord  King  declared  the  opinion  I  have  men* 
tioned,  and  faid,  he  would  not  then  pronounce  his  decree, 
but  confider  of  it  till  Monday^  On  Monday  he  (aid  he 
had  looked  into  the  cafe  of  Lifle  v.  Gray,  and  ^at  it  was 
iodeed  very  ftrong  \  and  he  feemed  to  be  lefs  clear  in  his 
opinipn  as  to  the  point  of  law  on  the  limitation  of  the  Ugal 
iftate^  than  he  was  the  day  before:  but  as  the  fupple* 
mental  bill  had  brought  a  new  title  for  the  plaintiff  in  the 
caufe,  he  did  not  ftay  to  give  it  any  further  confideration, 
but  affirmed  the  decree  as  to  the  fettlement  of  the  truft 
eftate;  and  as  to  the  deeds  and  writijigs  concerning  the 
title  of  the  lands  in  poiiellion,  reverfed  that  part  of  the  de- 
cree at  the  rolls,  and  ordered  them  to  be  delivered  to  the 
plaintiff.  But  it  was  very  obfervable,  that  he  took  care 
to  cxpreis  in  his  decree,  that  his  dsrt£fion  tvas  founded  on  ■ 
tbi  fupplemental  bill\  and  fo  it  appears  by  the  Rcgifter's 
book«  This  looks  as  if  be  had  a  mind  to  avoid  any  deci- 
fion  of  this  point  upon  the  will  >  and  the  record  of  the 
decree  makes  it  no  decifion. 

However,  fince  CouUbn  v.  Coulfon,  I  will  urze 
Papillon  V.  Voyce  no  farther  than  as  an  authority  (and 
So  hx  it  is  a  great  one),  that  upon  a  truft  eftatt:  created  by 
a  will,  a  devifc  fo  penned  ought  to  receive  this  conilruc- 
tion,  and  the  court  to  direct  a  conveyance  accordingly. 
And  in  this  the  court  was  clearly  warranted  by  former 
precedents,  as  in  Leonard  v.  earl  of  Suffcx,  2.  Vern.  526* 
inhere  lord  Cowper  decreed  an  efi;ate  for  life,  without  im- 
peachment of  wafte,  becaufc,  the  eflate  being  only  cxecu- 
Uxryn.  the  intend  and  mcaniiig  of  the  teftatrix  v\ras  to  be 
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parTucd,  (he  having  declared  her  mind  that  her  fens  fliouU 

not  have  it  in  their  power  to  bar  their  children.     Upon 

this  cafe  I  will  only  make  this  obfervation,  agreeable  to 

lord  Cowper's  opinion,  that  had  the  devife  been  of  a  iegd 

cfiate  in  the  Und,  with  fucb  a  cbufe  accompanying  it,  tek* 

ing  Jl*c:ial  care  in  fuch  fettUment  that  it  nevef  be  in  the 

powtr  cf  either  to  dock  the  entail^  &c.  the  fens  muft  have 

been  tenants  in  tail,  and  that  claufe  would  have  had  no 

operation ;  but  yet  upon  a  truft  in  equity  it  governed  the 

whcic,  as  a  demonflration  of  the  tedator's  intention,  and 

turned  them  into  tenants  for  life.     I  think  it  will  be  diffi-^ 

cult  to  {hew,  why  the  devife  in  the  will  in  queftion  to  tnit 

tees  to  prcfci-ve  contingent  remainders  will  not  have  the 

fame  operation. 

eifcolfirj.  Another  great  authority  to  this  purpofe  is,  fir  John 

"t^inJ/r;?^    Hobart  v.  carl  of  Stamford,  decreed  alfo  by  lord  Cowper, 

19th  Dec.  1709,  affirmed  in  the  houfc  of  lords.  I  muft 
fpcnd  a  little  time  m  ftating  this  cafe  particularly,  becaufe 
1  have  feldom  found  it  correftly  dated,  or  the  determina* 
tion  explained  in  its  proper  force. 

Mr.  ferjeaut  Mayiiard,  by  his  will,  devifcd  his  cftate  to 
trutlccs  and  tlitir  heirs,  to  tlic  ufe  of  tliem  and  their  heirs, 
upon  feveral  trufls,  viz.  That  the  truftees  (after  the  death 
ot  his  wife)  fliould  convey  part  thereof  to  the  ufe  of  or 
in  trull  for  ur  H.  Hobart  and  Elizabeth  his  wife  (the 
tjfUtor's  graiid-dau^htjr)  for  their  lives,  and  the  life  of  the 
furvivor  ;  the  remainder  to  the  firft  fon  of  the  faid  Eliza* 
bcth  for  99  years,  if  he  fliould  fo  long  live  ;  remainder  to 
the  heirs  male  of  the  body  of  fuch  firft  fon ;  remainder  to 
all  a:id  every  the  fons  of  Elizabeth  for  99  years,  if  they 
rcfpectiveiy  fo  long  {hould  live-,  remainder  to  the  heirs 
male  of  every  of  them,  to  take,  not  jointly,  but  fuccef- 
fivtly  ;  the  fon  and  fons  to  take  the  term  of  99  years,  with 
inuncd'tate  remairuler  to  his  and  their  faid  heirs  male ;  re- 
maind  "r  to  Mary  Maynard,  his  other  grand-daughter  (after- 
wards counted  of  Stamford),  for  her  life ;  with  remaiDders 

to 
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ID  all  and  every  her  fons  for  fuch  like  term  of  99  yeaft ; 
with  remainders  to  the  heirs  m?.le  of  the  body  of  every 
fiich  ion.     He  further  willed,  that  the  other  part  of  his 
eftate  fliould  (by  the  advice  of  counfel)  be  conveyed  to, 
or  to  the  ufe  of  Mary  Maynard  for  life,  without  im- 
peachment of  wade  i  remainder  to  all  and  every  her  foa 
and  fons  for  99  years,  if  fuch  fon  or  fons  fliould  fo  long 
live;  with  feveral  remainders  to  the  heirs   male  of  the 
body  of  every  fuch  fon,  they  and  all  the  heirs  male  of 
Aeir  bodies  to  take  fuccefHvely,  each  fon  to  take  the  faid 
term,  ¥ath  remainder  immediately  to  his  faid  heirs  male; 
and  after  the  determination  of  the  iaid  eftates,  and  failure 
of  fuch  heirs  male  of  their  refpe«2ive  bodies,  the  remain- 
der thereof  to  his  other  grand-daughter,  the  lady  Hobart, 
and  her  fons,  with  the  like  terms  and  remainders ;  the  re- 
mainder of  all  the  eflate  to  truftccs  and  their  heirs,  dur- 
ing  the  life  and  lives  of  fir  Henry  Hobart  and  dame  Eli- 
sabeth his  wife,  and  of  die  countcfs  of  Stamford,  to  pre-  ^ 
ierve  contingent  cflates,  and  to  no  other  ufe  or  purp^fe, 

Mr.  ferjcant  Maynard  died.     Several  fuits  arofe  about 
bis  will ;  and  in  1694  a  private  ad  of  parliament  was  made, 
dire&ing  that  his  real  eilate  fhould  go  to,  and  be  enjoycrd 
hjyfuch  perfonSj  for  fuch  e/iateSy  and  under  fuch  limitations^ 
MS  were  mentioned  in  the  will.     This  aft  was  no  otherwile 
material  than  as  it  let  in  two  terms  of  99  years  for  tlio 
benefit  of  the  earl  of  Stamford  and  fir  H.  Hobart,  if  they 
fiiould  fo  long  live  (in  cafe  they  fhould  furvive  their  wives), 
in  the  rcQieftive  parts  of  the  edate.     Sir  H.  Hobart  and 
Ins  lady  died,  leaving  fir  John  Hobart  (now  earl  of  Buck- 
in^iam),  their  only  fon,  an  infant,  who  brought  his  bill 
to.  have  a  conveyance  executed  by  the  trufteef^  purfuant 
to  the  will  end  aft  of  parliament.     Lord  Cowpcr,  24th 
of  Jan.  17C.7,  decreed  the  truftees  fliould  execute  con* 
veyances  according  to  the  will  and  the  words  of  the  aft 
c(  parliament,  and  referred  it  to  a  Aiafler  to  fettle  the  con* 
veyance. 
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The  mafter  made  his  report,  whereby  he  allowed  dil 
draught  of  a  conveyance  in  general  words,  referrii^  to  tiie 
will  and  acl  of  parliament,  thus :  To  cnviy  the  prrmifrs  u 
Clayton  and  Carter  and  their  beirsj  habendum  to  them  dwi 
their  heirs  J  to  fever  a  I  ufiSj  intent Sy  andpurpofes^  in  t  hi  plain* 
tiff's  will  and  a£l  limited^  exprfjfed^  and  declared, 

I'o  this  report  and  draught  fir  J.  Hobart  excepted,  dut 
the  premifes  ought  at  leaft  to  have  been  liniited  to  the  ufe 
of  Carter  and  Clayton  and  their  heirs  only,  in  truft  for 
fuch  pcrfon  and  perfons,  and  for  fuch  eftate  and  eftatcs,  as 
arc  in  and  by  the  laid  will  and  ad  of  parliament  Iimited| 
whereby  the  legal  eftate  might  be  veftcd  in  the  iaid  truftect 
for  the  better  prcfervation  of  the  contingent  eftates  and  li- 
mitations ;  which  othcrwife,  as  the  draught  was  prepared, 
were  liable  to  be  deftroyed,  and  the  tellator's  intentioQ 
plainly  defeated. 

The  matter  of  this  exception  was  argued  19th  Dec. 
17C9,  before  lord  Cowper,  who  declared,  that  in  matters 
executory,  as  in  cafe  of  articles,  or  a  will  directing  a  con- 
veyance, wiic:re  the  words  uf  the  articles,  or  will,  are  im- 
proper or  informal,  the  court  will  not  dirc3  the  convey- 
ance according  to  the  improper  or  informal  expreflions  of 
the  will  or  articles,  but  will  order  the  conveyance  or  let- 
tlcmcnt  to  be  made  in  a  pr(>per  and  legal  maimer,  fo  as 
may  bcft  anfwcr  the  intent  of  the  parties.  He  conceived 
the  intent  of  the  will  to  be,  that  tiie  eftates  (hould  be  fe- 
cured,  a&  far  as  the  rules  of  law  would  admit,  to  the  iiTue 
male  of  the  refpec^ive  devlfees,  before  the  crofs  remainders 
Ihould  take  place,  and  that  it  was  defigned  to  be  as  ftrid 
a  fettlcment  as  poflible  by  law.  His  lordihip  did  therefore 
order,  that  in  the  faid  conveyance,  where  any  part  of  ^ 
edatc  was  limited  in  uft:  to  the  plaintiiF  fir  J.  Hobart,  for 
99  years,  if  he  fhould  fo  long  live,  there  (hould  be  a  li« 
miution  over  to  truftees  and  their  heirs  during  his  life, 
to  preferve  the  contingent  ufcs  in  remainder,  and  dien  to 
^  firfl  and  othec  fons  of  ilr  J.  Hobart  in  tail  male  iiicce£* 
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lively ;  and  where  any  part  of  the  eftate  was  limited  to  the 
countefs  of  Stamford  for  life,  and  then  to  the  earl  of  Stani- 
ford  for  99  years^  if  he  fliould  fo  long  live,  that  there 
fhould  be  a  limitation  alfo  to  truflees,  and  their  heirs,  dur* 
ing  the  lives  of  the  (aid  earl  and  countefs,  and  the  furvl- 
vor  of  them,  to  prcfcrve  the  contingent  ufes  in  rcmairtdcr; 
and  then  to  the  firft  and  every  other  fon  of  the  countefs 
of  Stamford,  and  the  heirs  male  of  the  body  of  fuch  firlt 
and  every  other  fon,  and  then  to  the  right  h^Ir:.  cf  iir  Jchn 
Maynard ;  which  right  heirs  were  the  countefs  of  Stam- 
ford and  fir  John  Hobart.  This  is  the  order  which  was 
affirmed  by  the  houfc  of  lords. 

It  may  be  worth  while  to  ftop  a  little  to  obfcrve  upon 
this  cafe. 

First,  Both  this  Court  and  die  houfe  of  lords  con- 
ftrucd  the  words  heirs  male  of  the  body  of  the  firji  fon  of 
lady  Hobart  in  the  fenfe  of  the  firjl  and  every  other  fon  of 
fuch  firJi  fon. 

Secondly,  Taking  the  limitation  as  it  flood  in  the 
will,  and  reducing  the  words,  or  even  the  ftridl  legal 
operation  of  thefe  words,  into  a  convepnce  by  deed,  the 
limitation  to  the  heirs  male  of  the  body  of  fuch  firJi  fon  was 
void  in  law  ;  for  the  eftate  limited  to  fuch  firft  fon  was  for 
99  years  only,  and  not  a  freehold ;  and  confequcntly  could 
not,  within  the  do£lrine  of  Shelley's  cafe,  unite  with  the 
limitation  to  the  heirs  male  of  his  body ;  and  by  way  of* 
contingent  remainder  it  could  not  be  good,  bccaiife  tiiere 
was  no  eftate  of  freehold  to  fupport  it.  Hence  it  followed 
necef&rily,  that  had  thefe  words  been  inferted  in  a  con^ 
veyance,  the  freehold  and  inheritance  muft,  at  law,  have 
vetted  in  the  co-heirs  of  fir  J.  Maynard;  and  yet  (hd 
court  made  good  the  whole  by  inferting  an  eftate  to  truf-- 
tees  to  prefcrve  contingent  remainders. 

Thirdly,  The  private  a£l  of  parliament  did  not'di-* 
leA  any  limitations  to  truftecs  to  prcferve  contingent  re-* 
loainders  after  the  eftute  to  the  earl  of  Stamford  for  99 
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years,  if  he  {hould  (b  long  live ;  and  yet  that  was  aU^ 
direAed. 

Fourthly,  mr.  ferjeant  Majmard  had  infiuted  ancx- 
prefs  claufe  in  his  will,  dire£ling  truftees  to  (upport  con- 
tingciit  remainders  after  the  devifes  for  life  to  fir  Henry 
Hobart,  lady  Hobart,  and  the  coanteis  of  Stamford;  and 
therefore  it  might  have  been  argued,  and  undoubtedly  was 
{b,  that  where  the  teftator  intended  fuch  eftate  to  prcfcrvc 
contingent  remainders,  he  had  inferted  it;  and,  confc- 
quently,  where  he  had  omitted  it,  did  not  intend  it  fhoull 
be  done.  Farther,  the  will  concluded  with  negative  words> 
end  to  710  other  ufc  or  purpofe  whatfoever^  This  was  a 
much  more  plaufible  objedtion  than  what  is  dniwn  in  dse 
prefcnt  cafe  from  the  different  penning  of  the  devifb  of  tbe 
other  moiety  to  the  after-born  fons  of  mrs,  Spencer,  azvt 
yet  it  did  not  prevail  againft  the  tcftator's  governing  in* 
tcntion,  to  make  a  ftrift  iiettlcmcnt. 

l^HESE  cafes  were  precedent  to  that  of  PapiUon  tm 
Voyce.  But  that  authority  has  been  followed  by  oAexs 
fubfequent. 

Cafcof  Afllton  ASHTON  V.  AsHTON,    14th  NoV.  I734,  bcfoFC  flf  J<K 

v.AQiton, cited,  feph  JekylL    Jofeph  Afhton,  by  his  will,  gave  1200 ilia 

money,  and  6000  A  South  Sea  annuities  t&  truftees,  in 
'  truft,  as  foon  as  conveniently  might  be  after  his  death,  t> 
fell  the  fame,  and  lay  out  the  money  in  a  purchafe  of  lands 
of  inheritance  to  be  conveyed  to  George  Jofeph  Aflitoa 
for  life,  and  after  his  death  to  the  tjfue  of  his  bodj  law* 
fiilly  begotten ;  and  for  want  of  fuch  ifliie,  to  his  nephevr 
Henry  Afhton  in  fee.     George  Jofeph  Afhton  biougjift 
his  bill  for  a  performance  of  this  truft ;  and  at  th€  hcff- 
ing  of  the  caufe,  one   queftion  was.  What  effaite  the 
plaintiff  ought  to  take  in  the  lands  to  be  purchafedy  Vf^ 
ther  for  life  oidy,  or  in  tail  ?  it  being  infifted  oahis  paitr 
that  had  this  been  a  devife  of  the  lands,  he  would  dearly 
have  been  tenant  in  tail,  and  the  truft  ought  to  recdvc 
tbt  £ime;Coaftruaioik    But  die  couit  heU,,  tiot  he  ooglit 

t»l 
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« to  b6  made  tenant  for  life  only  of  the  lands  to  be  pur- 
chafed,  and  decreed  that  they  (hould  be  conveyed  to  the 
plaintiff  for  life,  with  remainder  to  truftees  tp  preferve  con- 
tingent remainders )  with  remainder  to  his  firft  and  other 
fons  in  tail  general;  with  remainder  to  his  daughters  in 
tail  as  tenancs  in  common,  and  not  as  joint  tenants,  with 
crofs-remainders  between  them;  remainder  in  fee  to  the 
defendant  Robert  A(hton.  This  decree  has  Itood  without  , 
being  appealed  from^  But  here  I  muft  take  notice^  that 
the  words  of  the  limitation  are  iffia  of  his  body^  and  not 
heirs  of  bis  body^  as  in  the  prefent  cafe.  But  it  has  been 
eftablifhed  ever  fince  the  cafe  of  King  v.  Melling)  that  in 

'  a  will  the  words  i£ite  pf  the  body  are  as  ftri(5t  proper  words 
of  limitation  as  the  words  heirs  (f  the  body^  and  equally 
give  an  eflate  tail  in  lands  legally  devifed ;  and  fo  it  would 
undoubtedly  have  been  in  the  cafe  of  Afhton  v*  Afliton, 
bad  it  been  a  devife  of  the  lands.  What  changed  that  con- 
ftni£tion  in  the  cafe  of  Backhoufe  v^  Wells,  was  the  word 

-  9nly^  which  imported  a  negative*. 

The  next  cafe  I  (hall  mention  is  that  of  Withers  t;.    pafeofWiihen 

:  Algood,  decreed  by  lord  Talbot  4th  July  1735.  I  fhall  v.Algood,ci«4. 
Hate  it  from  the  Regiiter's  book ;  and  it  was  this :  Ifaac 
Algood  being  feifed  in  fee  of  feme  ground-rents,  and  of 
certain  terms  for  years  in  houfes,  by  deed  dated  loth  Feb. 
17 14,  conveyed  the  (ame  to  truftees,  to  hold  fuch  part  of  jthe 
premifes  as  was  freehold  to  the  ufe  of  Uic  truftees  ^d  their 
beirs,  and  fuch  part,  as  was  Icafehold  to  the  truftees,  their 

.  executors  «md  admioiftrators,  upon  truft  that  they  fhould 
s^ply  the  rents  of  the  prenitfes,  and  the  benefit  of  the  re-^ 
demption  thereof,  to  the  plaintiff  Hannah  Withers  for  life; 

,  and  after  her  death,  to  the  heirs  of  the  body  of  the  plaintiff 
Hannah  Wtthersj  and  of  Ifiuic  Algood,  fince  deqeafedi  and 
of  Hannah  Qlafs  and  Mary  Algood,  and  to  their  heirs  exc« 

i.CMtors-^dminiftrators  and  afligns^  during  the  cootinuanci 
oftheeftatbin  tbe  premifes.  After  the  teftator's  death) 
Hannah  WithtrS;  joindy  with  her  hufbai}d>  brought  her 
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bill  for  a  redemption  of  certain  mortgages  which  wcif 
upon  the  premifes  devifed,  and  for  a- performance  of  the 
trufts  of  the  will.  At  the  hearing,  one  queftion  was, 
What  eilate  the  pbintiiF  Hannah  took  in  her  (hare  of  the 
premifes  by  virtue  of  this  truft,  whether  for  life  or  in  tail? 
And,  upon  argument,  lord  Talbot  was  of  opinion,  dat 
(he  took  only  an  eilate  y^r  life^  and  has  declared  it  in  his 
decree  in  thcfe  words :  That  the  phlntiffy  Hannah  fVitberiy 
is  intitled  to  the  equity  of  redemption  of  the  freehold  euU 

■  leafehold  premifes  comprife^  in  the  deed  of  truft  during  her 
life.  Accordingly  he  decreed  the  redemption  to  her  as  te- 
nant for  life,  with  proper  provifions  for  fecuring  the  prin* 
cipal  money  upon  the  remainders  of  inheritance  in  die 
cftate,  and  for  keeping  down  the  intereft,  during  her  life, 

.  out  of  the  rents  and  profits.  You  obferve,  tfiat  in  this 
cafe  the  words  were  heirs  of  the  body^  and  yet  were  held 
to  be  words  of  purchafe.  I  am  fenfible  that  it  has  been 
endeavoured  to  be  diftinguiihed  by  faying,  that  the  beirs^of 
the  My  of  Hannah  fflthers  were  joined  in  die  devife  with 
other  peribns  who  clearly  muft  take  by  purchafe  by  war 
of  remainder,  and  that  (hewed  the  donor's  intent  dut 
they  fhould  all  take  in  the  fame  manner  by  purchaie.  But 
what  does  that  amount  to  ?  Only  that  a  plain  indication 
of  the  teftator's  intention  will  change  tliofe  words  from 
%^ords  of  limitation  of  clbte  into  words  of  purchaie, 
which  is  all  that  is  contended  for  in  the  cafe  now  in 
judgment.  •  For  this  argument  was  not  conclufive,  nor 
did  create  any  abfolute  rieceflity  to  make  them  words  of 
purchafe;  fincc,  if  it  had  been  a  grant  of  a  legal  eftate, 
Hannah  Withers  muft  have  taken  one-fourdi  part  of  the 
inheritance  as- temnt  in  tail,  and  the  odier  three-fourths 

'  have  gone  after  her  deceafe  to  the  grantees  in  remainder. 

-    In  a  reportvrhich  I  have  feen  of  this  cafe,  lord  Talbot 
faid  exprefsly.  That  the  rule  of  lata  is  not  fo  JlriQ  as  t% 

■  contrMtkt  hitent  ^  thtparty^  where  plain^- 

'-'''■      '      ••        .   '    ■    •  The 
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The  laft  authority  which  I  fliall  cite  under  this  head,  is  CafcoflordGlo. 
that  of  lord  and  lady  Glenorchy  v.  Bofville,  which  was  ^^  ^XU. 
decreed  by  lord  Talbot,  Hil.  1733,  and  where  the  prin- 
cipal queftion  at  the  hearing  was.  Whether  by  virtue  of 
fir  Thomas  Perfhal's  will,  lady  Glenorchy  was  intitled  to 
be  tenant  in  tail,  or  for  life  only  ? 

This  caufe  carxie  on  fir  ft  before  lord  King,  who  took 
Lime  to  advife,  and  to  have  the  opinion  of  the  judges.  It 
afterwards  came  on  before  lord  Talbot,  who,  after  long 
argument  and  deliberate  confideration,  held,  that  (he  was 
entitled  ojily  to  an  eftate  for  Ufe^  with  remainder  to  her 
bufband  for  life  i  remainder  to  truftees  to  preferve  con- 
rfn^ent  remainders,  with  remainder  to  her  firft  and  other 
bns  in  tail  j  remainder  to  her  daughters  in  tail,  with  other 
-cmaindcrs  over;  and  decreed  a  fettlcnicnt  accordingly. 
N'otwithftanding  this,  he  held,  that  according  to  King  v. 
Melling's  cafe,  the  words  iff'ue  of  the  body  were  as  proper 
wrords  of  limitation  in  a  will,  as  the  words  heirs  of  the  body  ; 
md  that  if  this  had  been  a  dcvife  of  a  legal  eftate,  lady 
Glenorchy  would  have  been  tenant  in  tail;  but  that  it 
ixjing  the  cafe  of  a  truft,  circumjianced  as  that  wasy  he 
was  at  liberty  to  make  a  different  conftruftion,  to  comply 
aiore  ftriftly  with  the  teftator's  intention.  I  cite  this 
irafe  at  prefent,  merely  as  another  authority  in  general, 
Xhat  the  word  iffue^  though  admitted  to  have  the  fcnfe  of 
iie  words  heirs  of  the  body^  was  conftrued  as  a  word  of* 
>urchafe,  to  comply  with  the  teftator's  intention ;  and  I 
Ihall  referve  to  my  next  head  that  part  of  my  lord  Talbot's 
reafoning  which  turns  upon  the  diftin6Uon  between  trufts 
executed  and  trufts  executory,  which  has  been  fo  much 
hfifted  on  for  the  plaintiff. 

But  before  I  quit  this  precedent  I  muft  obferve,  that 
here  were  confidcrable  arguments  arifmg  upon  the  pcn- 
iing  of  fir  Thomas  Perftial's  will,  to  rebut  the  fuppofed- 
ntention  to  malce  lady  Glenorchy  only  tenant  for  life  in 
:aie  (he  married  according  to  the  diredxon  of  the  will,' 
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which  ihe  had  done  i  for,  in  the  other  event  of  her  not 
marrying  according  to  that  diredtion,  he  had  dire£led  on^ 
moiety  of  the  eftate  to  be  conveyed  to  her  for  life,  widi 
remainder  to  truftees  to  prcfcrve  contingent  reiAainder$, 
remainder  to  her  firil  and  every  other  (on,  being  a  protec- 
tant, in  tail ;  whereas,  in  the  otlier  cafe,  it  was  barely 
limited  to  her  for  life,  then  to  her  hulband  for  life,  and 
then  to  the  ijfue  of  her  body  generally.  Hence  it  appeared^ 
that  the  maker  of  this  will  knew  the  difference  between  a 
general  limitation  in  tail  and  a  ilri£t  fettlement ;  and  knew 
alfo  how,  and  in  what  place,  properly  to  infert  truftees  to 
preferve  contingent  remainders  when  he  intended  it.  This 
furniflied  a  much  ftronger  obje£lion  than  that  which  is 
drawn  in  the  prefent  cafe  from  the  limitation  of  the  othc^ 
moiety  to  the  after-born  fons  of  mrs.  Spencer,  and  ytt  it 
did  not  prevail  to  fupport  the  legal  conftruftion  of  the 
words  againft  the  manifcft  general  intention  of  the  teC- 
tator. 

This  cafe  leads  me  naturally  to  the  third  and  laft  quef- 
tion :  \\Ticthcr  there  is  any  particular  fettled  rule  or  de- 
termination of  this  court  which  will  ftand  in  the  way  of 
and  prevent  the  teftj;tor's  intention  from  taking  efFeSf 
And  under  this  head  I  propofc  confidering  the  diftinfUon 
between  trufts  executed  and  trufts  executory. 

For  the  plaintiff  it  has  been  objcftedj^  that  two  particu* 
lar  fettled  rules  ftanJ  in  the  way. 

First,  That  although  in  decreeing  an  execution  of 
marriage-articles  entered  into^ir  valuable  confrjerationy  the 
court,  in  order  to  render  the  contradt  of  t}»«  parties  effec- 
tual, will  make  fuch  a  conftrucSion  as  is  contended  for  by 
the  defendant;  yet  upon  a  will  under  which  all  parties 
claim  voluntari/yy  the  words  deviftng  a  truft  eftate  mutt 
be  taken  as  they  are,  and  the  court  is  not  at  liberty  to  de-» 
part  from  them. 

Secondly,  That  even  in  the  cafe  of  wills  there  is  a 
difference  cftabliihed  between  trufts  c^^ecuted  and  tnift^ 

executory. 
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uecQtorjr.  That,  for  inftance,  where  the  devife  is  to  the 
m[c  of  J.  and  his  heirs  in  truft  for  B.  and  the  heirs  or  ij/ut 
of  his  body,  that  is  a  trt^  execute  J^  and  the  court  cannot 
vary  the  words.  But  where  the  devife  is  to  the  ufe  of -^ 
ajid  his  heirs  upon  truft  to  convey  the  cftate  to  B,  and  the 
heirs  or  ijfue  of  his  body,  that  is  an  executory  trujiy  and  the 
•^ourt  has  a  greater  latitude  to  model  and  frame  it  fo  as  to 
anfwer  the  intention. 

The  leading  authority  to  fupport  the  firft  objeflion  is 
that  of  Bale  v.  Coleman,  decreed  by  lord  Cowper  26th 
July  1708  i  and  afterwards  on  a  re-hearing  by  lord  Har* 
court,  28th  April  1711.  Regifter*s  book  X710.  lib,  A. 
309.  reported  2.  Vern.  670.  and  i.  Will.  142. 

In  fupport  of  tlie  latter  objedlion  feveral  cafes  have  been 
urged,     I  will,  in  the  firft  place,  confider  the  firft  objec«- 
tion.     It  is  very  true,  that  a  difference  has  been  allowed 
between  the  conftruftion  of  marriage-articles  for  a  valuable 
confideration  and  of  trufts   in  wills,  notwithftanding  that 
it  has  been  admitted  that  the  intention  of  the  party  ought 
to  prevail  in  both.     For  this  reafon  it  is,  that  I  have  nOt 
cited  any  one  cafe  arifmg  upon  articles  for  a  valuable  con^' 
^ration.     But  I  beg  leave  to  deny  the  propofition  which 
has  been  laid  down,  that  becaufc  under  a  will  all  parties 
claim  as  volunteers,  therefore  the  words  devifing  a  truft 
eftate  muft  be  taken  as  they  are,  and  the  court  cannot  de- 
part from  them.     There  is  a  multitude  of  authorities  in 
this  court  to  the  contrary,  feveral  of  which  I  have  cited 
anready ;  and  it  muft,  of  neceffity,  be  fo.     For  as  the  court 
is,  in  moft  of  thofe,  bound  to  decree  a  conveyance  of  the 
Jegal  cflate,  if  it  fhould  infert  in  the  conveyance  the  very 
fune  words  of  limitation  which  are  found  in  the  will,  they 
would  often  have  a  different  operation  in  a  deed,  and  carry 
a  different  eftate  from  that  given  by  the  will.    There  ate 
various  cafes  of  this  fort  i  but  to  put  one  plain  inftance 
inftead  of  many, — the  word  ijiie  in  a  will  is  generally  and 
properly  a  word  of  limitation  of  eilate  5  but  in  a  JeeJy  it  is 
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ahvays  a  word  of  purchaft,  and  mull  operate  accordinglf. 
What,  then,  follows  fron  hence  ?  The  court  inull>  in  ill 
fuch  c:ifcs,  make  a  conllruAicn  of  the  words  of  the  will 
according  to  the  tcflator's  intenti<Hi,  which  amounts  to 
this ;  Thai  it  is  bound  to  depart  fiom  the  very  v/ordt,  in 
order  to  comply  with  the  inltnt  appearing  in  the  will  j  i- 1. 
upon  the  whole  frame  and  texture  of  the  teftamenL 

I  will  now  examine  the  cafe  of  Bale  v.  Coleman  a  little 
particular')'. 
e»t-M  Bih  V.  William  Stawell,  by  will  ad  June  1702,  dcvlfrd 
CokmicAucd.  jp  fpy^  truilees  and  their  heirs  all  hi$  manors  and  lands,  to 
the  intent  they  fhould,  by  fale  or  leafing,  pay  his  debts  ^ 
and  Uie  rcfidue  of  the  premi&s  to  the  lame'  four  perfnu, 
their  heirs  and  afllgns,  equally  to  be  divided  between  them- 
By  codicil  of  the  &ine  loth  June  1 702,  die  teflator  de- 
clared his  will  to  be,  after  his  debts  paid,  and  a  divifion 
made  of  the  remainder  of  the  prcmifes,  that,  notwithHand- 
ing  the  cxprcfs  words  of  hi i  will  to  EUxabttb  Bah  (one 
of  die  four  truftc^s^j  her  heirs  end  ajjigns  far  ever,  his 
meaning  was  diat  fuch  part  as  (hould  fall  to  the  fliare  of 
•  the  faid  Eliz.'x-Ui  ihould  be  and  remain  to  the  laid  Eliza- 
Veth  for  aer  life,  with  a  power  to  make  Icafcs  for  99  yarsi 
■  determinable  on  three  lives ;  and  after  her  deadi  to  6k 
plaintiff  Cliriflophcr  Bale,  her  fon,  for  his  Kfc^  mtli  Hte 
power  to  make  lealc-s  ;  remainder  to  the  heirs  male  tf  hh 
My  lawfully  to  be  begotten  j  and  for  defitult  of  fuch  iffue, 
to  Coleman  and  Bogan,  and  their  heirs,  equally  to  be  A- 
vided  between  them.  Chriftopher  Bale,  the  fon  rfElia- 
bith,  was  plaintiff  in  the  cyufe;  and  the  defendant,  Colt- 
ni:in,  infiflcd,  that  he  ought  only  to  have,  by  the  cmvey- 
aiicc  to  be  executed,  an  eflate  /$r  life  limited  to  hioi, 
V'ith  ranainder  to  his  Aril,  &c,  fons,  and  the  hein  in^ 
of  the  bodies  of  fuch  ibns  fuccefRvdy,  with  remalndet  ts 
tfie  defendants  Coleman  and  Bogan,  and  their  heirs. 

Upok  the  hearing  ofthecaufe  by  lord  Cowper,  in  1708, 

he  vas  of  that  opinion]  wd  decreed,  that  tlJne  fhouU  be 

»  parti'. 


CASE  OF  BAGSHAW  AND  SPENCEK, 

a  partition  of  the  refidue  of  the  eftate,  and  that  the  fhares 
Ihould  be  conveyed  in  this  manner,  viz.  one  fourth  to  the 
defendant  Coleman,  two  fourths  to  Bogan,  and  the  rt«* 
maining  fourth  to  Elizabeth  Bale,  the  plaintiff's  modier ; 
that  this  laft  fourth  part  (hoiild  be  fettled  to  the  ufe  of 
Elizabeth  Bale  for  life,  with  the  power  of  leafing ;  and 
after  her  J  .ceafc,  to  the  plaintifF  Chriftopher,  her  fon,  for 
life,  with  the  like  power  of  leafing;  and  after  his  dcceafc 
to  the  firft  and  every  other  fon  of  his  body,  and  the  heirs 
male  of  the  body  of  every  fuch  fon  fucceffively;  and  for* 
default  of  fuch  ifiTue,  to  the  defendants  Coleman  and  Bogan^ 
and  their  heirs,  as  tenants  in  common. 

In  this  decree  my  lord  Harcourt  has  caufed  his  reaibns 
to  be  very  minutely  entered ;  and  from  thefe  the  plaintifPs 
counfcl  have  argued  more  Aan  from  the  judgment  itfd£ 
The  declarations  are  thefe : 

His  lordfhip  declared.  That  this  cafe,  arifing  upon  the 
words  of  a  will,  v/as  much  different  from  the  feveral  cafes 
decreed  in  this  court  upon  marriage-articles.  That  fuch 
articles  are  always  intended  to  be  carried  into  a  fiirther  and 
more  perfedt  execution :  That  the  parties  to  fuch  articles 
are  to  be  confidered  as  purchafers,  and  in  a  court  of  equity 
ought  to  have  their  contrafts  executed  according  to  Ae 
intent  and  &c  nature  and  courfe  of  marriage-articles  and 
fettlemcnts ;  on  making  whereof  the  ifliue  male  of  the  mar- 
riage are  particularly  regarded,  and  generally  taken  as 
purchafers :  That  when,  by  the  carelefs  penning  of  mar- 
riage-articles, the  contraft  is  exprcflTed,  in  confideration 
of  an  intended  marriage  and  portion,  to  fettle  the  huft)and's 
cftate  to  the  ufe  of  him  and  his  intended  wife,  and  die 
heirs  male  of  their  bodies,  or  the  like,  that  general  limita- 
tion has  been  reftrained  in  this  court,  when  an  execution 
of  the  marriage-articles  and  agreement  has  been  decreed, 
to  an  eftate  to  the  hufband  for  life,  with  remainder  to  hi£ 
iirfl  and  other  fons  in  tail  male,  for  that  it  could  not  rea- 
ibnably  be  fuppofed  a  valuable  confideration  was  agreed  to 
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be  given  to  have  an  eibte  (b  fettkd  that  die  hulbauj 
might  deftroy  or  W  the  fectlement  as  (bon  as  he  (hould 
make  it  I  but  that  no  one  cafe  had  been  cited  where  the 
)ikc  dccr^  had  been  niade  upon  tl)e  words  of  a  will,  under 
which  the  devifees  claimed  voluntarily :  That  in  this  caie 
the  queftjon  arofe  upon  the  words  of  the  codicil ;  and  that 
til  wills  ou^t  to  be  conftnied  accordix^  to  die  intent  of 
the  teftator,  ib  as  fuch  intent  ^pea^ s  with  certainty,  and 
be  confident  wiih  the  rules  of  law;  but  fuch  intent  could 
be  no  otfaerwile  confldered  in  a  court  of  equity  than  in  the 
courts  of  lawy  ^nd  ^^  the  £une  words  of  limitadon  in  a 
will  ought  to  receive  die  £une  conilrud^on  in  a  court  of 
rquity  as  they  have  at  law:  That  the  fame  words  in  a 
wiD  which  at  law  would  create  a  legal  iiitail^  ought  to  be 
fo  conftnied  by  this  court  when  diey  blX  under  a  truft^ 
and  org  fs  bt  carried  into  further  executidn^  as  iathe  prei- 
ient  cafe.  By  the  words  of  the  codicil,  according  tt>  the 
known  rule  of  ccnftru£lion  of  law^  the  teftator  has  given 
the  pjaindfF  an  eftate  tail  in  Elizabeth  Bale's  fliare  after 
ller  deceafe,  and  fubjc£b  to  her  power  of  leafing;  and  that 
in  this  cafe  it  could  not  be*  inferred  with  any  certainty  from 
fhe  power  of  leafing  given  by  the  ftatute  30.  Hen.  8.  to 
tenant  in  tail »  and  it  being  admitted  that  the  debts  and  le* 
gacies  are  paid^  therefore  the  fame  ccii/iru^iicn  $ugbt  to  he 
made  as  if  no  trujl  had  been  \  and  then,  in  cooftrudioBof 
law,  it  will  be  an  eftate  tail  executed^ 

Consider  thefe  realbns,  and  how  &r  ^y  are  appli<< 
cable  to  the  prefcnt  cafe. 

The  firft  part  of  this  declaration  relating  to  die  diftinc^ 
tion  between  the  conftru<Stion  of  marriage-articles  for  va-> 
luable  conTidefadon  and  wills  is  certainly  right,  but  has 
nothing  to  do  with  the  prefent  cafe  \  and  it  is  remarkabk, 
diat  the  cafe  there  put  is  of  articles  limiting  the  eftate  to 
the  hujiand  and  wife^  and  ihe  heirs  maU  of  their  bodies^ 
which,  ill  this  court,  would  be  -decreed  to  be  executed  ii) 
4l:Ict  fcttlcmcnt  3  aiid  then  it  follows,  but  that  nq  cafe  btd 
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lien  cited  where  the  like  decree  had  been  made  upon  tbd 
words  of  a  wil/f  This  is  ycfy  truej  there  never  was  fuch 
fi  decree,  nor  ever  will  be,  where  there  is  no  more  in  9, 
will  than  is  there  dated  s  for  in  this  cafe  put,  therp  is  nQ 
infertion  of  truftees  to  preferve  contingent  remainders,  nor 
^ny  thing  elfe  to  indicate  an  intension  in  the  teftator  dif* 
ferent  from  the  legal  force  of  the  words. 

The  next  claiffe  of  the  declaration  feems  to  be  applied 
to  dcvifcs  of  legal  eftatcs  in  wills,  about  which  there 
\s  no  queicion  but  they  mud  receive  the  lame  cpnftrucn 
tion  in  courts  of  equity  as  in  courts  of  la\v^ 

The  next  words  relate  dire£Uy  to  the  devifes  of  tnifisi 
and  I  owtt.  Aey  go  a  great  way :  That  tl^efame  words  in  a 
will  which  at  law  would  create  an  ejtate  tally  ought  to  bg 
ion/lrued  by  this  court^  %ub.en  they  fall  under  a  truft^  and 
are  to  be  carried  into  Jurtber  execution^  as  in  this  prefenM 
^affj  fo  as  to  ^arry  an  equitable  entail.  Now  I  muft  oh- 
(erve,  ^at  ;his  propofitipn  includes  all  trufts,  as  well  what 
have  been  caUed  trufis  executory  as  trufts  executed ;  for 
the  words  are,  which  are  to  be  carried  into  further  exfcu^ 
(ion.  I  fear  his  lordihip,  for  whofe  abilities  I  have  the 
utmoft  deference,  had  not,  in  that  cafe,  been  fully  inform- 
ed of  the  prjQcedents  i  for  almoil  eycry  one  of  the  autho- 
rities of  dlis  court,  which  I  have  cited  under  my/ecoful  bead^ 
are  dire£l  contradi^ons  to  this  propofition  \  and  having 
already  flated,  I  now  only  refer  to  them.  At  the  conclu- 
ifton  of  the  general  argument  in  this  declaration,  there  is  a 
very  remarkable  claufe:  And  it  being  admitted  that  the 
^bts  and  legacies  are  paid^  therefore  the  fame  conJlruHion 
ought  to  be  made  as  if  no  trujl  had  been.  His  lordfhip  has. 
fought  fit  to  call  in  this  reafon  in  aid  of  his  opinion,  but 
I  own  I  cannot  conceive  how  that  fubfequent  fa£l  could 
vary,  or  operate  at  all,  in  the  expofition  of  the  will :  but 
if  it  could,  it  diftinguifhes  that  cafe  from  the  cafe  now  ia 
judgment  i  for  here  the  eftate  is  not  fold,  nor  the  trufl 
icrfonned.    I  may  1)e  thought  to  ftand  in  need  of  fomo 
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excufc  fcr  dwcDing  fo  long  upon  this  cafe  i  but  It  has  been 
io  much  enforced,  and  relied  upon,  diat  I  thought  it  nc- 
celiary  -,  and  I  auuiot  help  adding  pne  circumfiance  widiin 
Ely  private  knowledge.  After  this  noble  lord  was  out  of 
his  office,  I  have  more  than  once  heard  him  expreis  him- 
fcrf  very  ftrongly,  and  very  wifely,  againft  dedaring  ge- 
neral reafonings  in  decrees  of  this  court,  which  poffibly 
might  aiie6t  other  cafes  not  then,  in  judgment,  and  which 
ccnfcquently  could  not  hare  been  fully  confidcred  nor 
ibnrfeen.  I  could  have  wifiicd  that  his  lordfliip  had  not 
departed  from  that  cautious  rule  in  this  tnftance. 

*  But,  to  add  force  to  this  precedent,  it  was  iaid  at  the 
bar,  that  the  caufe  was  reheard  again  before  lord  Cow- 
per,  when  he  came  to  the  great  feal  a  fecond  time,  and 
that  he  was  convinced  by  lord  Harcourt*s  reafons^  and  af- 
firmed the  latter  decree  made  for  thereverfel  of  h»  own. 
B.ut  that  was  a  mifiake,  for  it  never  was  reheard  again  by 
.  lonl  Cowper;  and  mdecd,  fecond  rcfacarings  are  con- 
trary to  the  general  rules  of  this  court ;  and  therefore,  if 
lord  Cowper  ever  did  throw  out  any  thing  Hkc  giving  way 
to  my  lord  Harcourt's  reafoiis  in  that  decree,  it  mufl  hare 
been  only  cbttery  upon  the  occafioiial  mention  of  it  in  fomc 
€>t?ier  caufe.  And  after  all,  lord- Harcourt's-  reverial  of 
iord  Cowper's  decree  docs  not  fVand  in  need  of  that  de- 
tail of  general  reafons  to  fupport  it,  but  may  be  maintuncd 
upon  the  foot  of  particular  dilHn<3ions  fi-om  other  precc- 
deiu-',  and  is  mott  plainly  diftinguifbcd  from  the  pitfcnt 
cafe. 

Secondly,  T  come  now  to  the  (econd  queflion  arifii^' 
under  this  heac!,  which  is  founded  on  the  difference  bid  to 
have  been  cUablifllcd  between  trtjjh  executory  anitrufis 
errrfiUf^ — That  die  court  has  a  greater  latitude  of  con- 
ftrrtclion  to  anfvvcr  the  intention  in  the  one  cafe  than  in 
^v  rthcr. 

Nohoily  ran  be  more  avfrfe  thnri  I  am  ^uieta  mewrfj 
♦j  (hake  thi:v^-  ft'.ded;  but  I  cannot  find  tliatthts  diftin<> 
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lion  has  been  eftablifhed  by  any  dire£t  rcfolution  upon 
the  point,  though  mentipn  has  been  made  of  it  arguend^y 
and  reafons  have  fometimes  been  drawn  from  it  collaterally^ 
to  ftrengthen  deciftons  in  cafes  where  a  conveyance  has 
been  direded  by  the  will. 

If  one  was  to  examine  this  di{lin£lion  to  the  bottom. 
It  migh^  perhaps^  found  a  little  ftrange  in  the  ears  of 
lawyerSi  that  fuch  a  diflindtion  ihould  be  (biemiily  efU- 
blifhed. 

All  trufts  are  in  the  notion  of  hw  ixetutory^  and  to 
be  executed  in  this  court  by  fubpcena,  as  the  old  books 
^>eak.  At  common  law  every  ufe  was  a  truft«  Then 
came  27.  Hen.  8.  and  executed  the  legal  eftate  to  the  uie^ 
and  conjoined  them  together^  That  (latute  mentions  trt^s 
as  well  as  ufes  \  and  a  irufi  executed  is,  in  {lri£tncis,  now 
a  legal  edate :  and  therefore,  in  order  to  bring  it  Into  tke 
juriidi£lion  of  the  chancery,  it  nuift  be  exicutory^  i,  «.  the 
legal  ejlate  mud  want  to  be  executed  to  the  trufi^  andl  a 
convepnce  to  be  decreed.  I'herefore,  one  eflential  pait 
cf  the  tntji  is,  that  the  truftee  is  to  convey  the  eftate  at 
fome  time  or  other :  fometimes  it  is  to  be  done  fooner^ 
fometimes  later  \  and  this,  whether  die.teftator  has-dxrcd^ 
it  or  not ;  and  fo  much  every  teftator  is  prcfumed  to  know. 
One  may,  dierefore,  reafonably  doubt  bow  it  can  make  any 
ftfbftantial  difference,  whether  the  teftator  has  in  words 
directed  a  conveyance  or  not;  fince  the  law,  /.  e»  the 
courfe  of  thi«  court,  takes  notice,  that  the  teftator  could 
not  intend  his  eftate  (hould  always  remain  in  the  truftecs^ 
but  diat  one  principal  confidence  repoied  in  them  is  to 
convey. 

I  HAVE  fmd,  one  may  reafenaily  doubt  of  thisitnd  I 
chufe  not  to  carry  it  further  at  prcfent,  out  of  deference 
to  thofe  great  men  who  have  laid  any  weight  on  this  diftioc- 
tion*  The  cafe  wherein  the  moft  is  produced  on  th,i$  fub« 
JeA,.  is  that  of  lord  Glenorchy  v.  Bo&iUe.    What  imy 
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tord  Talbot  (aid  in  hiis  argument  in  that  caufe  rdativeld 
that  {knnt,  is  ftated  to  me  dius  x 

^  There  is  another  queftion,  viz.  How  &r,  in  caies 
^  of  tru/ls  executory^  as  this  is,  the  teftator*$  intent  is  to  ' 
^  prevail  over  the  ftrengdi  and  legal  (ignification  of  die 
*^  words  f  I  repeat  it :  I  thixilc  in  calies  of  trufls  fxecutei^ 
^  or  immediate  devifes^  the  conftru&ion  of  the  courts  of 
^  bw  and  equity  ought  to  be  the  £ime ;  for  there  the 
*^  teflator  does  not  fuppofc  any  odier  conveyance  will  be 
*'  made ;  but  in  executory  trufts  he  leaves-ibmewhat  to  be 
''  done  \  the  trufts  to  be  executed  in  a  more  carelul  and 
^  accurate  manner.  The  cafe  of  Leonard  v.  Com. 
*^  Suflex,  had  it  been  by  ad  executed,  would  have  been 
^an  eftatc  tail,  and  the  reftntint  had  been  void;  but 
**  being  an  executory  trujiy  the  court  decreed  according  to 
^  the  intent,  as  it  was  found  eXpretTed  in  the  will,  which 
^  muft  now  govern  our  conftrudion.  And  though  all 
^  parties  claiming  under  this  will  are  volunteers,  yet  are 
^*  they  intitled  to  the  aid  of  this  court  to  direfi  dieir  truf- 
^^  tees.  I  have  already  faid  what  I  JhouU  incline  («,  if  this 
^  was  an  immediate  dcvifs ;  but  as  it  is  executory^  and  that 
^  fuch  conftru&ion  may  be  made,  as  that  the  iflfoe  may 
^  taice  without  any  of  the  inconveniencies,  which  were 
^  the  foundation  of  the  refolution  in  King  v*  Melling's 
^  caie^  and  that  the  teftator's  intent  is  plain  the  ifTue  (hooM 
^  take,  the  conveyance  by  being  in  the  common  fbnD,iiiz. 
^^  to  lady  Glenorchy  for  life,  remainder  to  her  huflnod 
^  the  lord  Glenorchy  for  life,  remainder  to  the  firft  wi 
(c  every  other  fon,  with  a  remainder  to  the  daughters, 
**  will  beft  ferve  the  teftator's  intent.** 

Nobody  can  poffibly  have  a  greater  deference  for 
my  lord  Talbot's  opinion  than  I  have ;  but  I  think  bis 
decree  fo  right  in  that  cauie,  that  it  did  not  want  d)e  aid 
of  the  diftinclion  there  made.  Confider,  then,  how  bt 
St  amounts  to  a  pofitive  opinion,  even  to  conclude  bioH 
ftlC 
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The  firft  words,  indeed,  as  ftated,  are  thefe :  "  I  think 
•*  in  cafes  of  trvjls  extcuUd  or  immediate  devifes^  the  cbn- 
•'  ftruftion  of  courts  of  law  and  equity  ought  to  be  the 
•*  fame ;  for  there  the  teftator  docs  not  fuppofe  any  other 
**  conveyance  will  be  rnade.'* 

But  I  think,  I  have  proved  that  the  teftator  rs,  in 
moft  cafes,  prefumed  to  know,  that  at  iboie  time  or  other 
a  further  conveyance  muft  be  made. 

Immediately  after^  his  lordfhip  mentions  the  cale  of 
Leonard  v.  Com.  Suilcx,  and  (ays,  ^  Had  that  been  bjp* 
.  ^  aSi  executedy  it  would  have  been  an  eilate  tail,  and  the 
**  reftraint  had  been  void." 

If  by  a^  executed  is  meant  a  deed  in  tibe  teftator's  life- 
time, which  is  the  proper  fcnfe  of  the  words,  k  is  certain]/ 
right ;  for  all  fuch  reftrakits  of  alienation  are  void  at  com-* 
mon  law.  But  if  it  be  meant  only  a  divife  to  trufim 
upon  an  immediate  trujly  without  exprefsly  direifing  a  rrc- 
vcyancey  I  beg  leave  to  doubt  of  it ;  and  whether  if  fuch  x 
claufe  of  reftraint  had  been  a  devife  of  a  trvfi  executed  (as 
it  is  called),  the  court^  when  it  had  decreed  a  convey^ 
ance,  would  not  have  been  bound  to  decree  it  in  fktiQt 
iettlement^  as  lord  Cowper  did  in  that  ca&  ?  He  add& 
further :  ^^  And  though  all  parties  claiming  under  this  wili 
**  are  volunteers,  yet  they  are  entitled  to  the  aid  of  thift 
^  court  to  dire6l  tholr  truftees."  But  can  this  differ  the 
cafe  of  what  has  been  called  an  executory  trufl  from  an  im^ 
nudiati  d£*uije  in  trujl?  In  both  cafes  the  parties  arc 
equally  intitled  to  the  aid  of  this  court  to  dircd  their  truf* 
tees  in  making  a  conveyance* 

But  towards  the  end  it  appears^  that  his  ln^rdihip  had 
not  formed  any  fixed  opinion  to  bind  himfelf  upon  thi» 
point ;  for  he  Ciys,  /  have  already  faid  tubat  I  fhould  in^ 
tlim  tOy  if  this  was  an  immediate  devife.  This  fhr^'S  it 
was  only  the  prefcnt  inclination  oTbis  thoughts^  without 
liaving  abfoktcly  dctcrmbicd  his  judgment  upon  that  par- 
ticular point. 

And 
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And  indeed  it  appears,  that  he  afterwards  relaxed  front 
diis  i  for  in  the  cafe  of  Withers  v.  Algood,^  which  was  . 
decreed  near  two  years  afterwards,  4th  July  J735>and 
has  been  already  ftated,  his  lordlhip  made  the  like  conjlruc- 
iion  upon  a  truft  in  a  deed,  wherein  there  was  no  direc- 
tion of  a  conveyance,  nor  any  thing  to  diftiiiguifh  it  froai 
what  has  been  called  a  trujl  executed. 

In  the  cafe  of  Papillon  v.  Voyce,  lord  King,  who  was 
very  favoumble  to  the  (irifl  rules  of  law,  neither  founded 
bimfelf  upon,  nor  made  any  fuch  diftin£lion;  for,  accord- 
*ing  to  2.  Will.  478.  (which  agrees  with  my  memory) 
he  lays,  '^  The  diverfity  is,  where  a  will  pafies  a  legal 
**  ejlate^  and  where  it  is  only  executory^  and  the  party 
**  muft  come  to  this  court  in  order  to  have  die  benefit  of 
*'  die  will  ;'*  that  in  the  latter  cafe,  the  intention  fhaU  take 
place,  and  not  the  rules  of  law.     Here  he  explains  what 

*  he  means  by  the  word  executory ^  u  e.  where  the  party  mujl 
come  to  this  court  to  have  the  benefit  of  the  will;  and  that  is 
the  cafe  of  all  trufts  which  muft  be  executed  by  fubpccna. 

I  HAVE  now  gone  through  the  general  reafoning  upon 
the  cafe.  But  there  is  one  thing  ftill  behind  which  is  par- 
ticular to  this  caufc,  and,  I  really  think,  decifive  as  to 
the  determination  which  oujrht  to  be  made. 

I  LAID  it  down  at  firft,  and  in  this  I  entirely  agreed 
'  with  the  mafter  of  the  rolls,  that  nothing  which  has  h^- 

*  pencd  fmcc  the  death  of  mr.  Benjamin  Afhton  can  vary 
the  conftruiStion  of  his  will,  or  the  confequential  rights  of 
the  parties ;  but  the  determination  of  the  court  muft  be 
the  lame  as  to  all  legal  and  equitable  confequence,  as  if 
Benjamin  Baglhaw,  the  dcvifcc,  had  been  living,  and 
now  come  to  this  court  for  a  decree. 

This  being  an  allowed  and  undoubted  principle,  I  will 
now  confider  what  muft  have  been  done  in  cafe  Benjamin 
Bagfhaw  had,  at  this  time,  been  plaintiff,  and  pray'mg  of 
the  court  a  conveyance  of  this  moiety  of  the  eftate  upon 
the  foot  of  the  will.    If  that  had  been  the  cafe,  the  court 

muft 
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iftuft  have  decreed  the  furplus  of  the  money  arifing  by 
iaie  to  be  laid  out  in  the  purchafe  of  lands,  and  one  moiety 
of  thofe  lands  to  be  conveyed  to  the  ufe  of  Benjamin  Bag- 
ihaw^  with  remainder  over.  Then  the  queftion  would 
have  arifen  aireSIly^  Whether  the  remainder  in  the  truf- 
tecs  to  preferve  contingent  remainders,  which  ftands  in  the 
will,  fliould  have  been  inferted  in  that  conveyance,  or  left 
out  ?  If  it  ought  to  have  been  inferteJj  then  the  next  limi- 
tation of  the  ufe  muft  have  been  to  tlie  firft  and  every 
orfier  fon  of  Benjamin  in  tail  general,  with  remainder  to 
his  daughters  in  tail,  as  tenants  in  common ;  for  the  court 
would  not  have  directed  a  conveyance  to  ufes  to  be  made 
to  Benjamin  Bagfhaw  for  life,  with  remainder  to  truftees 
to  preferve  contingent  remainders  during  his  life,  and  after 
.^  his  deceafe  to  the  heirs  of  bis  body^  in  the  very  words  of 
^^the  will. 

This  is  clear,  becaufe  it  would  be  abfurd  and  con- 
tradi£iory.  It  would  be  inferting  a  claufe  in  a  deed  to 
preferve  contingent  remainders  in  that  deed,  when  there 
were  no  contingent  remainders  in  it  to  be  preferved.  This 
was  exprefsly  agreed  by  lord  King  in  Papillon  v.  Voyce. 
His  words  were,  as  I  took  them  from  his  mouth,  "  If  this 
**  conveyance  ihould  be  made  in  the  words  of  the  will, 
**  it  would  be  a  very  blundering  om^  and  the  court  will  not 
**  decree  that  contrary  to  the  intention  of  the  teftator.  If 
*'  it  ought  to  have  been  left  out^  then  the  limitadons  of  the 
**  conveyance  muft  have  been  framed  to  the  ufe  of  Benja- 
**  min  Bagfliaw  for  life,  without  impeachment  of  wafte,  and 
"  after  his  deceafe  to  the  heirs  of  his  body^  with  the  other 
**  remainders  over."  According  to  thefe  words,  an  imme- 
diate eftate  tail  in  pofleilion  would  have  been  vefted  in 
Benjamin  Bagfhaws 

In  one  or  the  other  of  thofe  wa3rs  muft  the  conveyance 
have  been  framed ;  for  I  can  think  of  no  third  method. 
Now  take  it  which  of  thofe  ways  you  pleafe^  the  court 

Vol.  L  F  f  muft 


4i8 


CA^  OF  BAC9HAW  AKD  SPBKCE&. 


Objcdion. 


Anfwer. 


muft  have  dqnrted  from  the  AiiSt  words  of  the  wiU,  and- 
thcn  the  queftion  comes  to  this : 

Whether  the  court  ought  to  have  departed  from  die 
words  of  the  will  to  comply  with  die  teftator's  intentioa, 
or  to  contradict  and  defeat  it  ? 

And  my  opinion  is,  that  if  I  am  in  any  cafe  obliged  to 
depart  from  the  ftridt  words  of  a  will,  I  am  bound  to  do  it 
fo  as  to  comply  with  and  fupport  the  teftatpr's  intent, 
rather  than  to  contmdict  and  defeat  it ;  and  I  hold  with  lord 
Hale,  in  the  cafe  of  Pibus  v.  Mitford,  i.  Vent,  378.  "  If 
"  we  can  by  any  means  ferve  the  intent  of  the  parties, 
^  we  ought  to  do  it  as  good  expofitors;  for,  as  lord  Ho- 
*'  bart  fays,  in  conftrudtion  (even)  of  deeds,  judges  do  no 
^  harm,  if  they  are  q/luti  in  ferving  die  intent  of  the  par- 
^  ties,  without  violating  any  law." 

To  this  it  has  been  objected  in  argument  at  the  bar, 
that,  fuppofmg  the  court  at  liberty  to  vary  from  the  letter 
of  the  will,  yet  dill  it  muft  adhere  to  that  which  would, 
be  the  legal  operation  of  the  words  of  limitation  of  the 
truft,  when  they  fhould  be  reduced  into  a  common-Uw 
conveyance. 

I  DENY  this  propofition;  and  I  think  I  have  di^roved 
it  both  by  reafon  and  authorities.    But,  for  argument  lakf, 
admitting  the  general  propofition,  the  court  could  not 
have  done  it  in  the  prefent  cafe,  by  leaving  out  the  re- 
mainder to  truftees  to  preferve  contingent  uies,  without 
conveying  to  Benjamin  Bagfbaw  a  different  legal  eftate 
from  that  which  the  words  of  the  will  would  have  carried 
if  it  had  been  a  legal  devife  of  the  lands.     In  CouUbn  v. 
Coulfon  the  devife  was  of  a  legal  eftate,  and  the  words 
the  fame  as  in  the  will ;  but  all  the  judges  of  B«  IL  held, 
**  That  by  reafon  of  the  remainder  to  the  truftees  to  pre- 
"  ferve  contingent  ufes  interpofmg  between  the  devife  to 
^'  Robert  Coulfon  for  life  and  the  fub(equent  limitation 
**  to  the  heirs  of  his  body,    Robert  took  an  eftate  for  life 
"  not  merged  by  the  devife  tp  the  heirs  of  his  body,  but 
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**  by  that  devife  an  eftate  tail  in  remainder  vefted  in'  the 
«  (aid  Robert  Coulfon," 

The  confequence  of  this  opinion  i^  that  if  the  courts 
in  fhuning  the  conveyance  in  the  cafe  fuppofed  of  Benja- 
min Bagfhaw  being  before  the  courts  had  left  out  die  re-* 
mainder  to  the  truftees  and  their  heirs  during  the  life  of 
Benjamin  Bagfhaw,  to  preferve  the  contingent  remainders^ 
which,  in  purfuing  die  latter  method,  they  certainly  muft 
have  done,  they  would  have  given  Benjamin  Bagfliaw  not 
only  a  different  equitabU  eftate^  but  alfo  a  different  legal 
eftate^  from  what  the  words,  as  they  ftand  in  the  will, 
would  have  given  him.  To  explain  this :  By  the  legal 
operation  of  the  words  of  the  will  he  would  have  had  an 
eftate  y^r  life  in  poJJlJftQn^^  not  united  with  the  inheritance^ 
with  a  remainder  to  truftees  and  dieir  heirs  during  his  life^ 
with  a  remainder  to  himfelf  in  tail.  But  by  fuch  a  con^ 
veyance  by  deed  as  is  contended  for  on  the  plaindfF'a 
part,  he  would  have  had  no  particular  ejlate  for  life^  but 
an  immediate  eftate  tail  in  poflefiion. 

Hence  it  clearly  appears,  that  if,  in  the  prefent  ca(e^ 
the  court  had  directed  the  conveyance  to  the  ufe  of  Ben-^ 
jamin  Bag/haw  for  life^  and  afier  his  deceafe  to  the  heirs 
cf  bis  body^  it  would  not  only  have  departed  from  the  wtrf 
words  of  the  will,  but  alfo  from  the  legal  operation  and 
eSed  of  thofe  words,  and  confequendy  have  contradicted 
die  teftator's  intention,  according  to  the  conftrudtion  of  a 
court  of  law  as  well  as  a  court  of  equity. 

But  this  I  cannot  think  myfelf  warranted  to  do ;  and 
for  all  thefe  reafons  my  judgment  is. 

To  reverfe  fo  much  of  the  laft  decree  made  at  the 
Rolls  as  declares^  that  Benjamin  Bagfliaw  took  an  eftate 
tail  by  the  will  of  Benjamin  Afliton ;  and  as  dire^Sy  that 
one  moiety  of  die  clear  furplus  of  the  purchaie  money 
be  paid  and  applied  according  to  die  will  of  Benjamin 

Bagfliaw* 
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And  inftead  diereof,  as  all  die  paiticukr  limitations  in 
Benjamin  Alhton's  will  are,  by  die  events  which  have 
happened,  fpent  and  detennined,  I  muft  dicree^  that  one 
moiety  of  the  clear  furplus  of  the  money  arifing  by  iak  cf 
the  tnift  eftate  in  queftion  be  paid  to  the  defendant  John 
Spencer,  the  heir  at  law  of  the  teftator  Bci^amin  Afhtoo. 
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CASE  on  the  OPERATION  ef  tht  STATUTE  of 
USES,  /A/ DOCTRINE?/' EXECUTORY  FEES, 
and  POWERS  of  REVOCATION  i  with  the  Opi- 
NioNs  of  Mr.  BOOTH  and  other  learned  Counsel 
thereon  *. 

j^  TENANT  in  tail,  and  her  hufband,  by  articles  pre-   Cafe. 
vious  to  their  marriage,  agree  to  fettle  an  eftate  to 
ufes.     jf.  and  her  hufband  join  in  making  a  tenant  to  die ' 
pracipey  and  AifFeriog  a  recovery,  and  declare  die  fame  to 
fiich  ufes  as  they,  or  the  furvivor  of  them,  fhould  by  deed 
or  will  appoint.    Then,  in  purfuance  of  the  articles,  they 
make  a  lettlement,  and  appoint  the  premifes  to  the  ufe  of 
the  intended  hufband  for  life,  remainder  to  his  wife  for 
life,  remainder  to  truftees  to  preferve  contingent  remain- 
ders, remainder  to  the  ufe  of  the  articles,  referving  a  power 
to  the  two  truftees  to  preferve  remainders,  in  whom  no 
eftate  was  then  vefted  but  by  way  of  remainder,  to  fell 
and  convey,  fo  ^  the  money  be  laid  out  in  the  purchafe  of 
other  lands  to  be  fettled  to  the  (ame  ufes. 

Can  fuch  truftees  convey  a  good  eftate  in  fee  to  a 
purchafer  under  the  power,  having  no  eftate  vefted  in 
them  ? 

By  the  old  law  no  fee-ftmple  could  be  limited  upon  or    Opinioiiof  BCiw 
after  a  fee-fimple ;  but  fmce  the  ftatute  of  ufes,  executory   Bootlw 
fees  by  way  of  ufe  have  not  only  been  allowed,  but  are 

*  The  following  eUbonite  opifiioo  of  Mr.  Booth  was  Mi  publilhed 
from  the  original  copy  in  Mr.  Booth**  hand*writing  by  Mr.  HiUiard,  ia 
his  valoable  edition  of  Shepheard^s  Touchftone,  but  it  here  given  withao 
•dditMMiai  pofticnpt,  and  farther  opiniona  on  the  (ame  eafi^ 
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become  frequent  in  all  conveyances,  operating  by  way  of 
tranfmutation  of  poffeffion ;  the  ufes  are  ferved  out  of  the 
feifin  of  the  feoffees,  grantees,  rcleafees,  &c.  In  all  future 
or  executory  ufes,  there  is,  the  inftant  they  come  in  ejfe^ 
a  fufficient  degree  of  feifm  fuppofed  to  be  left  in  Ae  frofiees, 
grantees,  &c«  to  knit  itfelf  to,  and  fupport  thofe  ufes;  lb 
as  that  it  may  be  truly  &id,  the  feofFees  or  grantees  ftand 
feifed  to  thofe  ufes ;  and  then,  by  the  force  of  the  ftatute, 
the  ceftuy  que  uft  is  immediately  put  in^o  the  adual  pd"- 
feffion.     It  is  wholly  immaterial  how,  or  by  what  means^ 
the  future  ufc  comes  in  effi ;  whedier  by  means  of  feme 
event  provided  for,  in  cafe  it  happened,  in  the  creation  of 
the  ufcs,  which  event  m^y  be  called  the  ^&  of  God ;  or 
by  means  of  (bme  work  performed  by  any  certain  perfon, 
{or  which  provifion  was  likewife  made  in  the  creation  of 
the  ufes,  which  may  be  called  the  zdi  of  man :  in  either 
cafe  the  flatu^  operates  the  (ame  way ;  for  the  inftant  die 
fixture  ufe  comes  in  ejp^  either  by  the  a(5t  of  God  or  by 
ij^zQ,Qlli  man,  the  ftatute  executes  the  pofleffion  to  the 
vie,  and  the  cejiuy  que  ufe  is  deemed  to  have  &e  (ame 
<ftate  in  the  lands  as  is  marked  out  in  the  ufe  by  the  deed 
Ij^t  created  it.     When  the  ufe  arifes  from  an  event  pron 
vided  for  by  the  deed,  it  is  called  a  future,  a  contingent, 
an  executory  ufe :  when  it  arifes  from  the  aft  of  fomc 
agent  or  perfon  nominated  in  the  deed,  it  is  called  a  ufe 
arifing  from  the  execution  of  a  power.     In  truth,  both  arc 
future  or  contingent  ufes  till  the  aft  is  done ;  and  after- 
wards they  are,  by  the  operation  of  the  ftatute,  aftual 
^ftates :   but  till  done,  they  are  in  fufpence ;  the  one  de-i 
pending  on  the  will  of  Heaven  whether  the  event  ihall 
(Happen  or  not,  the  other  on  the  will  of  man. 

Whilst  thefe  laft  are  in  fufpence,  they  are  called  paw^ 
irs.  It  is  abfolutely  immaterial  to  the  creation  of  the 
powers,  whether  they  are  referved  to  the  parties  that  cre- 
ated the  ufes,  or  to  any  one  having  any  aftual  ufe  oc 
fftate  under  any  limitation  in  ^  deed  of  ufes,  or  to  the 
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feoffees,  grantres,  or  rclealecs,  or  to  an  abfolute  ftranger. 
They  all  operate  die  feme  way:  indeed  they  have  different 
names,  according  as  they  are  referved  to  the  pcribns  afore- 
&id ;  and  different  nilet  arc  eftabUflied  ibr  dwir  interpre- 
tation, as  they  are  of  one  kind  or  another.  Some  are 
powers  appendant,  tome  are  powers  in  groTs,  fome  are 
powers  c<Jlateral ;  but  Hill  the  ftatute  executes  the  poflet- 
fton  to  the  uk  diat  ariles  on  their  execution,  in  the  (ame 
manner  and  by  the  lame  method  of  operation.  Sir  Tho- 
mas Jones  1 10.  How  and  Wingficld. 

EvERV  rettlement  made  with  fkill  for  thcfc  laft  hundred 
years,  can  furnilb  fomething  by  way  of  example  to  illuf- 
trate  thefe  principles.  Take  a  fettlement  made  before  the 
ftatute  of  king  William  III.  to  en;d>le  pofthumous  childrea 
Co  take  as  if  born  in  ohe  life  of  the  father,  you  will  find 
it  perhaps  thus :  to  the  ulc  of  the  intended  hufband,  and 
his  heirs,  till  the  intended  marriage ;  after  the  marriage, 
to  the  uic  of  the  laid  hufband  for  life,  remainder  to  tniftees 
for  his  life  to  prelcrve  contingencies;  remaiiuler  to  the  ufe 
of  fuch  hulband's  firll  and  other  fons  bom  in  his  life-time 
in  tail  i  remainder  to  the  intended  wife  tnfeintt  at  his  death, 
and  her  affigns,  till  the  birth  of  one  or  more  poflhumous 
fbns,  and  from  and  after  the  birth  of  any  fuch  pofthu- 
mous  fons,  to  every  of  them  fucceffively  in  tall  j  and  for 
de&ult  of  fuch  ifTue,  to  the  ufe  of  all  and  every  the  daugh- 
ters of  the  hufband  as  tenants  in  common  in  tail,  with  re- 
mainders over  i  and  with  powers  for  the  hufband,  during 
his  life,  to  make  leafes  and  powers  for  the  guardians  of  the 
infiuit  fon,  when  their  ellates  take  effect  in  pofleffion,  in 
like  manner  to  make  fuch  leafes,  ice. 

Here,  under  the  limitations  of  thcte  and  fiich  like  fct> 
tlemcnts,  you  will  find  the  ufes  continually  to  vary,  and 
all  to  arife  out  of  the  feifm  of  the  releafecs :  before  mar- 
riage, the  intended  hufband  is  feifed  in  fee;  then,  upon  the 
marriage,  his  eftate  in  fee  ceales,  and  a  new  ule  fpringa 
up,  under  irtiich  he  is  tenant  fw  life,  with  the  further  ufet 
Ff4  in 
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in  contingency ;  then  on  the  birth  of  a  (00^  Aat  fen  be» 
comes  tenant  in  tail,  and  alfo  on  the  birth  of  every  odier 
fon,  a  new  ufe  or  eftate  in  remainder  fprings  up  to  evcfy 
fuch  Ton  in  tail ;  on  the  birth  of  a  daughter,  (he  becomes 
intitled,  by  way  of  ufc,  to  a  remainder  in  tail ;  on  die  birdi 
of  another  daughter,  that  laft  remainder  hi  tail  ceafes,  and 
both  daughters  become  intitled,  by  way  of  ufe,  to  a  te- 
nancy in  common  in  remainder  in  tail ;   then  if  the  buf- 
band  dies  leaving  a  child  in  ventre  matris^  a  ufe  vefts  in 
the  mother  till  the  birth  of  that  child ;  and  then  diat  ub 
devefts,  and  the  fame  event  carries  an  eftate  tail  to  that 
child.     So  where  the  ^ther  makes  a  leafe  under  his  power, 
a  ufe  vefts  in  the  lefliee  for  fuch  eftate  as  the  leafe  gives, 
and  fuch  leifec's  ufe  or  eftate  takes  place  before  and  fettles 
itfelf  over  all  the  ufes :  it  is  the  fame  as  a  leale  made  by  a 
guardian  to  any  uf  the  infant  chiiciren  (which  guardian  is 
a  perfedt  ftranger  to  the  parties  at  the  time  of  the  original 
fettlemcnt) ;  there  the  ufe  or  eftate  given  by  the  leafe 
made  under  the  power  over-reaches  all  the  other  ufes,  and 
takes  place  before  them ;  and  this  is  done  by  the  operation^ 
of  die  ftatute,  juft  in  the  fame  way  as  any  other  ufe  would 
arife,  under  any  of  the  limitations  contained  in  the  fetde- 
ment. 

FeofFqient  to  J.  and  his  heirs,  and  if  5.  pays  100/.  to 
y.  S,  then  to  the  ufe  of  B,  and  his  heirs :  here  on  the  pay- 
ment of  ^e  money  the  eftate  of  J,  ceafes,  and  the  ufo 
executes  in  B.  and  his  heirs.  This  cafe  is  cited  in  many 
books ;  and  the  cafe  of  Lloyd  and  Carew,  in  Sh.  P.  C, 
J  37,  138.  is  to  the  feme  efFefl. 

jf.  levies  a  fine  of  the  manors  of  D.  and  S.  and  declares 
the  ufe  by  deed,  as  to  the  manor  tf  D.  to  die  ufe  of  5. 
and  his  heirs ;  and  as  to  die  manor  of  S.  to  the  ufe  of  A. 
and  his  heirs,  dll  B.  or  his  heirs  are  evi£led  by  the  wife  of 
j/.  of  the  faid  manor  of  D.  and  after  fuch  eviftion,  to  the 
pfe  of  B,  and  his  heirs :  this  is  a  contingent  ufe  of  tlM 
manor  of  S.  fo  that  a  ufe  will  veft  in  B,  whenever  any 

^vi^^on 
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•viAion  happens,  and  then  die  ufc  in  J.  ceafcs.  2.  Roll. 
Abr.  792.  In  fetdements  on  younger  fons  of  peers,  or  of 
Kilignified  perfons,  there  are  frequently  provifions,  that  if 
fiich  a  dignity,  or  fuch  a  family  eftate,  defcends  on  them, 
then  the  ufe  to  them  to  cede  as  if  they  were  dead  without 
iiTue,  and  then  the  premifes  to  go  over  to  the  next  in  re- 
mainder :  this  is  an  actual  revocation  when  the  contingencjr 
happens. 

It  remains  only  to  (hew,  that  not  only  the  happening 
of  an  event  by  the  act  of  God,  but  alfo  the  performance  of 
any  particular  act  by  a  ftraiiger,  will  deveft  an  old  ufe^ 
and  give  birth  to  and  eftablifh  a  new  one. 

Now,  powers  of  revocation  do,  in  their  execution,  op««- 
I      rate  this  way  *,  and  do  deveft  or  repeal  and  determine  th^ 
\    old  ufes,  and  fct  up  and  eftabU(h  new  ones.     The  execu- 
tion of  thefe  new  ufes  is,  by  force  of  the  ftatute,  juft  as 
the  execution  of  contingent  or  future  ufes.    The  booJcs 
(ay,  th^t  when  a  power  is  executed  it  becomes  a  limiti- 
tion ;  but  as  thefe  powers  of  revocation  are,  in  fe£t,  gene- 
rally refer  ved  to  the  grantors  as  fir  ft  owners  of  the  cftato^ 
It  may  be  proper  to  fhew  that  the  books  make  no  diftinc- 
tion,  but  allow  all  kinds  of  powers  to  be  limited  to  ifaan- 
^ers ;  and  nothing  fuits  this  purpofe  be' ter  than  to  cite  tbo 
words  of  lord  Hale,  in  the  cafe  of  Edwards  and  Slater  in 
Hardres  4 1 0.  4 1 5.    Powers  to  raifc  eilates  are  either yiw^ 
foUateraLi  as  where  a  party  that  hath  fuch  powers  has  not 
even  had  any  eftate  in  the  land;  as  where  fuch  power  is 
referved  to  a  ftranger,  and  there  it  cannot  be  deftroyed  hf 
fuch  ftranger,  becaufe  it  is  but  a  bare  nomination;  or 
not  fmply  collateral^  which  ve  of  feveral  forts,  not  ma^ 
terial  to  this  purpofe. 

Here  you  fee  lord  Hale  takes  it  for  granted,  that  a 
power  to  raife  ufes  piay  be  referved  or  limited  to  a  perfeA 
jKranger. 

Lord  Coke's  opinion  in  Co.  Lit  237*  is  the  fame. 
|}e  tel)s  yQU)  that  powers  in  voluntary  fetdements  are 

fouDdq} 
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founded  on  the  ftatute  which  executes  them  as  uies ;  Aeif 
he  explains  the  nature  of  pavers  of  revocation  of  ufeSj  and 
what  confequences  are  incident  theretOy  as  that  thej  nay 
be  releafed  or  extinguiihed  when  referved  to  the  origiml 
grantor,  or  to  any  one  claiming  any  eftate  or  intereft  in 
the  deed  \  but  he  faith,  if  he  that  hath  power  of  revocatiouy 
bath  no  prefent  intereft  in  the  land,  nor  by  the  ceflbr  of  the 
eftate  Jhall  have  nothings  then  his  feoffment,  fincj  &c.  of 
the  land  is  no  extinguiihment  of  his  power,  becaufe  it  is 
merely  collateral  to  the  land.  If  a  power  to  revoke  uiet 
may  be  referved  to  a  ftranger,  a  power  to  raife  or  appoint 
future  ufes  for  a  particular  purpofe,  may  furcly  be  referved 
to  a  ftranger  too. 

The  referving  of  powers  of  revocation  to  the  grantofS 
or  original  owners  of  the  land,  though  checked  by  re- 
quiring the  confent  of  the  truftecs,  hath  of  late  been  d\(^ 
ufed  iji  fettlements,  becaufe  doubts  have  arifen,  whether 
fiich  fettlements  are  not  fraudulent  within  the  ftatute  of 
27.  Eliz.  Sec  fir  Thomas  Jones  94,  95.  Buller  and 
Waterhoufe. 

Powers  to  enable  grantors  or  owners  to  revoke,  or 
to  fell  or  convey  in  exchange,  firjl  fettling  other  lands  of 
equal  value  to  the  fame  ufes^  have  been  found  inconvenient; 
becaufe,  though  it  may  be  eafy  to  fell  an  eftate,  and  lay 
out  the  money  in  the  purchafe  of  a  new  one,  yet  it  is  by 
no  means  eafy  to  fettle  a  new  eftate  before  you  have  (bid 
the  old  one.  Few  people  are  in  circumftances  to  buy  new 
eftates  till  they  have  fold  their  old  ones. 

But  the  vefting  a  power  in  the  releasees  (who  them« 
felvcs  have  zfcintilia  juris  to  ferve  and  feed  the  ufes  when 
they  arife)  to  fell  and  conveys  and  adding,  that  when  tbej 
receive  the  purchafe-moneyj  andjign  a  receipt  for  the  fame 
tender  their  hands j  the  releafees  JhaU  fiand  feifedy  and  the 
conveyances  jhall  enure  to  the  ufe  of  the  purchafers  in  fecy 
with  proper  trufts  concerning  the  laying  out  the  purchafe- 
paoneyi  this  anfwcrs  every  purpofe«    I  found  this  me* 

tiiod 
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Aod  ufed  and  prafSifed  by  inr.  Ward  and  others  long 
Wore  my  being  in  bu(uie6)  and  I  always  ufi:  this  method 
to  this  day. 

lincoln'S'Inn^  %Zd  Juncy  1761.  J.   B  O  O  T  H. 

P.  S.  Powers  under  wills  are  not  like  powers  under 
conveyances,  operating  by  way  of  ufe.  The  execution  of 
a  power  under  a  deviib,  is  not  the  limitation  of  an  ufe ;  noi> 
not  when  the  devife  is  to  ufes.  As  where  there  is  a  devife 
to  J.  S.  and  his  heirs  to  the  ufe  of  jf,  for  life,  remainder 
to  B.  Ill  tail,  with  power  for  jf,  to  limit  a  jointure,  or 
leafe,  or  charge ;  here  there  will  be  no  fcifin  in  y.  S^ 
(onfequently  no  fuch  ufe  in  A,  and  B,  as  is  executed  by 
the  ftatute  of  ufes;  confequently,  the  execution  of  the 
power  is  no  ufe,  it  operates  as  a  devife  under  the  Statute 
rfWiUs*. 

J.R 

/6".  Fibmr^s  Opinion. 

THOUGH  the  power  given  to  the  truftees  in  this  OpiniMioClfr« 
cafe  is  not  appendant  to  any  eftates  in  the  land,  yet  I  ap-  Kilmer, 
prehend  fuch  collateral  power  will  enable  them  to  convey 
a  good  eftate  in  fee- Ample  to  a  purchafer;  and  though  it 
be  not  exprefely  mentioned  in  the  power  that  the  ufes  of 
the  fettlement  ihall  ceafe,  yet  it  being  declared  by  the  par-» 
ties  to  the  fet^ement,  that  after  fuch  conveyance  the  land 
ihall  be  to  the  ufe  of  the  purchafer  difcharged  of  the  ufc» 
in  the  fettlement,  they  muft  neceflarily  ceafe,  I  think,  aa 
(ully  and  efFcdually  as  if  it  had  been  fo  exprefTed  in  the 
power ;  and  I  think  there  is  no  doubt  but  the  ufes  of  a  fet-* 

•  It  IS  remarkable  that  this  PoAfcript  is  not  affixed  to  the  original. 
Ojunion  in  the  hands  of  the  Editor  of  The  Toocbftooe^  hut  is  found  addoi 
to  different  copies  of  it  in  the  hands  of  iereral  eminent  Comptyancers,  and 
was  firA  given  to  the  public  by  Mr.  Butler  in  his  qote  on  Coke  Littleioi^ 
7;8.  a. 

tlem^t 
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dement  may,  by  agreement  of  the  pardes,  be  made  tt 
ceafe,  and  enure  to  another  in  a  reaibnable  time.  See 
Show.  Pari.  Cafes  137. 

Jum  26,  1 76 1.  BEV.  FILMER. 

Mr.  Banks  in  Anfwer  to  the  above  Opinions. 

Of^monof  Mr.        IT  may  be  obfcrved,  that  the  laws  of  executory  devifcSi 

and  future  and  fpringing  ufes,  are  now  well  known  and 
cftabliihed.  In  Montague's  cafe,  6.  Co.  Rep.  among  otbcr 
cafes,  it  is  well  known  and  fetded,  that  every  ufe  ought  to 
be  raifed  by  covenant  out  of  the  eftate  of  the  covenantor, 
or  by  feoffment,  fine,  &c.  (by  tranfmutadon  of  poffcf- 
fion)  out  of  the  eftate  of  the  feoffees  and  conufees,  &c.; 
and  that  a  contingent  fee- Ample  may  arife  out  of  the  firft 
fee,  where  the  contingency  is  to  happen  within  one  or 
.more  life  or  lives  in  being,  is  not  to  be  doubted.    It  is  (6 

Sfwir.P.C.137.    fettled  in  Lloyd  v.  Carew,  but  it  is  not  the  prcfcnt  cafe. 

iy  Caf.  Abr.     j^  -^  j^|jq  ^^jj  j^nown,  that  where  the  ufc  comes  in  elji 

Hcc.inCh.xo6.   tiihcr  by  the  aft  of  God,  /.  e.  by  death  of  the  parties,  or 

by  a6t  of  man,  the  (latute  operates,  and  unites  the  eftate 
and  poflefTion  to  the  ufe,  unlefs  the  a£t  of  man  Ls  fuch  as 
is  not  warranted  by  law,  as  being  too  remote.  It  is  alfo 
well  known  and  eftablilbed,  that  powers,  when  good  in 
their  creation,  given  to  carve  out  particular  eftates  and 
intcrcfts,  take  place  of  all  ufes  executed,  and  operate  by 
way  of  infcccion  or  ingraftmcnt  upon  the  original  eftate 
of  the  fcofFce,  grantee,  &c.  but  do  not  othcrwife  affect, 
abridge,  or  dcftroy  the  ufes  created  in  remainder :  they  ail, 
fubjeS  to  the  particular  eftates  fo  carved  out,  ftand  good  as 
in  their  original  creation,  until  revoked  or  declared  toceafc 
by  virtue  of  fome  power  referved  for  that  purpofe,  excq)t 
in  the  cafe  of  a  contingent  fce-funple,  to  arife  out  of  a  re- 
verfion  in  fec-runplc;  but  in  that  cafe  there  is  always  a  dc^ 
claration  that  the  reverfion  in  fee  ftiall  ceafe,  and  the  pre- 
mifes  remain  to  the  party  who  is  to  take  the  new-exccutc(J 
uTc  upon  the  contingency  happening,  as  nuy  be   fcen  in 

die 
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Ac  cafe  of  Lloyd  and  Carew,  and  many  others.  With 
refyeA  to  the  feveral  cafes  put  upon  the  (latute  of  lO.  and  1 1. 
king  William,  I  think  they  are  right;  and  had  the  prac- 
tice continued  to  this  day,  it  would  have  preferved  the 
eftatcs  of  many  children  who  have  been  defeated  cf  their 
rights,  contrary  to  the  words  of  the  ftatute,  which  is 
clearly  intended  to  preferve  the  rights  of  fons  born  in  the 
life  of  the  &ther,  although  a  recovery  were  fufFcred  before 
tiieir' birth,  as  if  they  had  been  pofthumous  children;  but 
no  cafe  has  yet  happened  to  try  this  queftion,  being  cafui 
imiffiis  out  of  the  ftatute :  but  thefe  cafes  go  no  further 
than  to  (hew  that  an  ufe  might  be  limited  to  one  in  fee, 
or  for  life,  upon  a  contingency  which  might  or  might  not 
happen  in  a  (hort  time,  or  within  the  compais  of  a  life, 
and  therefore  good,  as  in  all  cafes  of  fettlements,  when  the 
fee  is  limited  to  the  grantor  and  his  heirs  until  marriage ; 
and  after  marriage,  then  to  other  ufes  which  take  tScSt 
immediately ;  but  there  no  prior  ufes  are  created  and  laft- 
ing,  as  in  this  cafe.  The  cafe  put,  of  contingent  remain- 
ders to  fons,  is  clear,  and  goes  upon  different  principles 
than  the  prefent  cafe ;  but  the  cafe  put,  of  a  daughter  being 
(eifed  in  tail,  and  on  the  birth  of  another  daughter  the 
remainder  to  the  iirft  daughter  in  tail  ceafcs,  I  cannot  ad- 
mit ;  for  the  after-born  daughter  comes  in  as  a  joint  tenant, 
not  by  of  the  eftate  in  a  moiety,  but  by  prior 

tide  out  of  the  feifm  of  her  fifter,  as  (he  would  have  done 
in  the  cafe  of  coheirs  by  defcent :  the  firft,  who  had  re-    y  ^^^^^  q^^ 
ceived  the  profits  of  the  whole  eftate,  would  have  no  right   Lit.  n.  b.  n. 
to  retain  them  to  her  own  ufe  againft  the  after-born  fifter,    jj^  '^cotlc^ 
as  in  all  cafes  when  lands  defcend  to  the  prefent  heir  until   fccnt. 
a  nearer  heir  be  born,  as  was  determined  by  lord  Hard- 
wicke,  lord  ch.  juftice  Lee,  and  mr.juftice 
in  the  houfe  of  lords  1752.  1.C0.95.  3.C0.61.  ii.Co.8o« 
and  the  ad  of  parliament  1752.  viz.  25.  Geo.  2.  c.  39. 
for  explaining  the  a£l  11.  and  12.  W.  3.  c.  6.     As  to 
powers  of  xcvocation  to  firangers,  it  is  too  clear  to  admit 
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cf  any  argument;  nor  is  it  now  conceived  to  be  necefisuTf 
as  in  this  cafe  there  is  no  power  of  revocation  at  all :  k 
is  the  w:int  of  fuch  a  power  that  creates  die  doubt.  And 
as  to  the  powers  to  enable  grantors  or  owners  to  revokci 
or  to  fell,  or  to  convey  in  exchange,  firil  fettling  anjr 
other  lands  to  the  fame  ufcs,  they  are  clearly  wrong,  be- 
caufe  this  is  a  condition  precedent,  and  I  cannot  £iy  I  ever 
law  fuch  a  power.  I'he  powers  I  have  fecn  generally  run 
otherwife,  and  are  clearly  adapted  to  prevent  that  incon- 
venience ♦  ♦♦♦♦♦♦ 
They  are  to  join  in  a  partition,  and  to  that  end  to  revoke 
and  limit  fuch  new  ufes  as  (hall  be  proper  for  eflFe^ng  the 
partition,  fo  as  the  premifes  to  be  allotted  on  fuch  pafti- 
tion  be  fettled  to  the  former  ufes.  The  powers  to  enaUcf 
the  truftees  to  (ell  are,  firft  to  revoke  the  ufes  and  limit 
the  fame  to  themfdves  in  fee,  in  truft  to  fell  and  lay  out 
the  money  arifmg  from  the  (ale  in  the  purchafe  of  ocber 
lands,  to  be  fettled  to  the  ufes  of  the  land  revoked :  fb  of 
povt^ers  to  exchange,  which  are  not  attended  with  any  of 
die  iiiconvenicnces  before  fuggefted.  Having  therefore 
gone  through  all  the  rcafons  made  ufe  of  in  fupport  of  d)e 
pov^rer,  it  becomes  neceflary  for  me,  if  poflibic,  to  fhew, 
that  the  power  is  inefFeciiial  for  want  of  a  power  of  revo- 
cation in  the  trudecs,  or  declaration  in  the  original  power^ 
that  the  ufes  executed  (ball  ccafe  before  the  new  ufe  can 
arife  out  of  the  eilatc  of  the  rccovercr  to  the  pnrchofer  in 
ftc,  being  to  take  effect  not  as  a  fee-fimple  out  of  a  fce- 
hmplc  upon  a  contingency  which  muft  happen  in  a  rea- 
fonable  time,  but  aftor  a  general  failure  of  ifiiie :  and  in 
fupport  of  this  opinion  I  will  confider  the  operation  of  dit 
recovery,  7^he  recoveror  is  in  polfeHlon  of  the  eftate 
which  he  gained  under  the  tenant  in  tail ;  and  as  an  efbtc 
tail  in  fuppolition  of  law  may  continue  for  ever,  fo  every 
recoverer  recovers  a  fee,  out  of  which  fee  are  carved  the 
particular  ufes  and  eftates  limited  by  the  fettlement,  and 
fomewhat  more.     Every  charge,  leafe,  or  intcreft,  derived 
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out  of  the  eftate  of  tenant  in  tail  before  recovery  fuffered^ 
ihall,  after  the  recovery  had,  take  place  of  die  new-cre- 
ated ufes,  and  continue  fo  long  as  the  recovery  doth  re-- 
main  in  force.    A  power  then  is  given  to  truftees  to  felly 
and  after  fuch  fate  the  recoverer  (hall  ftand  feifed  to  the 
ufe  of  the  purchafer  in  fee,  fubjeS  to  all  ufes  whatfoever 
created  out  of  the  eftate  tail,  for  the  fubfequent  declara- 
tion cannot  reach  it.     Confider  it  then  as  a  power  to  raife 
a  fee  out  of  a  fee  upon  a  contingency,  Is  there  any  con- 
tingency here  to  happen  before  the  fee  can  arife,  but  that 
of  failure  of  iffue  f    How  can  it  arife  when  the  whole  fee- 
fimple  in  the  recoveror  is  limited  to  particular  ufes  now  ex- 
ifting,  or  to  ufes  which  might  extft,  arifmg  out  of  the 
eftate  tail,  without  an  abfolute  revocation  of  the  ufes  ?  If 
not,  dien  it  brings  it  to  the  fimple  queftion  on  which  the 
doubt  arifes ;  that  is.  Whether  the  vefted  ufes  arifmg  out 
of  the  eftate  of  the  recoveror  may  determine  by  implica- 
tion of  law  neceifarily  operating  on  the  intent  of  the  par- 
ties ?  It  is  (aid  by  mr.  Filmer,  that  though  it  be  not  ex- 
pre&ly  mentioned  in  the  power  that  the  ufes  of  the  fettle- 
ment  fliall  ceafe,  yet  it  being  declared  by  the  parties  to  the 
fettlement,  that  after  fuch  conveyance  the  land  (hall  be  ta 
the  ufe  of  the  purchafer,  difcharged  of  the  ufes  in  the  fettle- 
ment, they  muft  neceftarily  ceafe  as  fully  and  efFe£lually 
as  if  it  had  been  exprefled  in  the  power ;  and  he  thinks 
there  is  no  doubt  but  the  ufes  of  a  fettlement  may,  by 
agreement  of  the  parties,  be  made  to  ceafe,  and  enure  to 
another  in  a  reafonable  time ;  and  quotes,  as  an  authority, 
the  cafe  I  have  mentioned  before  of  Lloyd  and  Carew,  in 
Show.  Pari.  Rep.  137.     To  this  opinion,  as  well  as  that 
of  mr.  Booth,  I  pay  the  utmoft  deference,  and  fhould  be 
afhamed  to  fet  up  my  weak  opinion  againft  them,  if  I  did 
not  think  that  the  cafes  on  which  they  ground  their  opi^ 
nions  are  not  fufEcient  authorities.     The  cafe  of  Lloyd 
and  Carew  is  clearly  a  condition  annexed  to  a  fee  arifing 
^ut  of  a  fee  to  take  efFe^  after  the  death  of  the  fur-- 
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Yiror  of  two  tenants  for  life,  thc^e  being  then  no  iflue 
living,  which  was  deemed  a  reafonable  time  (or  2  fprii^- 
ing  ufe  to  arifc,  but  there  is  an  exprefs  declaration  that  the 
fell  ufe  (hould  ceafe.  And  in  the  cafe  of  Davts  r.  Speedy 
in  the  (ame  book,  determined  alfo  in  the  houfe  of  lords, 
diere  a  diftintflion  upon  the  intention  of  the  parties  is  taken 
b-jtwixt  a  will  and  a  deed  executed  in  the  life  of  the  parties. 
In  that  of  a  will,  large  allowances  are  often  made  in  favour 
of  fuppofcd  intentions ;  but  :he  rules  of  law  are  always  al- 
lowed to  govern  in  the  conftrudlion  of  dceds^  and  that 
againft  a  purchafer  who  had  been  30  years  in  pofleflion^ 
and  in  that  cafe  it  was  faid,  that  as  to  the  notion  of  a  fpn'ng- 
ihg  contingent  ufe,  it  is  hardly  intelligible  in  itfelf ;  it  is  to 
empower  them  to  fuppofe  intentions  where  none  arc  ex- 
prefled,  and  to  raife  ufes  by  implication  which  never  were 
dctfigned,  &c.  If  this  be  fo,  I  think  I  am  right  in  my  opi- 
nion, that  this  power  is  not  good  in  its  creation ;  but  yet 
r  think,  if  what  is  faid  in  the  cafe  of  Fitzgerald  v.  Fau- 
conberg,  in  the  houfe  of  lords,  in  1730  (which  mull  be 
long  fmce  the  determination  of  the  above  cafes),  be  right^ 
i',  e.  That  a  conveyance  to  different  ufes  by  a  Jiranger^  in 
virtue  of  bis  power^  ivould  he  as  cffeclual  a  revocation  as  if 
ey:'[refsly  made^  then  I  fliall  readily  fubmit  to  concur  in  opi- 
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feELECT  CASES,  dttermntd  in  Chakcery  bj 
Lord  HARDWICKEj  w /A^f  STATUTE  OF 
MORTMAIN*. 

Attorney  General  w.  Lord  WEYM0UTH,<wK/0/i&«-j.  No.  i. 

LiHCOtN*** 

SIR  JOFIN  JAMES,  late  of  Saint  Edmundftury,  bait,   h,^""^^^* 
by  his  laft  will,  dated   15th  May   1740,  devifed  to   i6.Cto.2.i74V 
Richard  Daltoh,  James  Calthorp,  and  Jofiiua  Grigby  (the 
executors  of  his  will),  their  heirs  and  afllgns,  for  the  uf<> 
t>f  them,  their  lieirs  and  afligns,  all  and  every  the  ma- 
nofs,   mefTuages,    lands,    tenements,    and  heireditamentsi 
both   freehold  ^  and    copyhold,     and   all   his  real    eftates 
whatfoever,  in  trud  to  fell  and  difpofe  thereof  as  foon  as 
conveniently  might  be  after  his  deceafe,  and  to  pay  all  the 
monies  to  arife  by  iale  thereof,  and  the  rents,  liTues  aiid   DeViife  of  Und 
profits  in  the  mean  time,  and  until  fuch  fale  (all  neceflary  ttc^fidui^** 
charges  deduced),  unto  fuch  perfon  or  peribns,  and  for  the  money,  after 
liich  ufes,  intents  and^  purpofes  as  he  had  thereafter  given   drbtsT&c.  to 
Ac  lame.     And  then  he  bequeathed  4000/.   to  his  late  charity.  The  <!«• 
brother's  widow,  Elizabeth  James,  and  4000  /.  to  the  laid  void  by  ii»e  fta. 
James  Calthorpe,  and  to  the  faid  Jofhua  Grigby  and  one   *"*f  ^^  *"°^* 
Orbell  Ray;  1000/,  to  be  laid  out  by  them  as  a  fund  for 
certain  charitable  ufes,  which  he  forbore  to  mention  be- 
caufe  they  knew  his  ^eAgns  ias  to  charities;  and.likcwife 
^000 /•  to  Jofhua  Grigby  Ibr  his  care  and  trouble.    And 
ihen  he  declared  his  mind  to  be,  that  his  debts,  funeral 
expences,  and  legacies  by  his  faid  will  given  and  bequeath- 
ed, fhould  b€  paid  and  fatisfied  by  and  out  of  his  perfonal 

*  The  caret  here  reponed  form  a  ftries  of  the  principal  aatlu>ritiei  00 
the  rubjeO  fubftquent  to  the  Aatute  of  9.  Ceo.  a.  called  ihc  Statute  of 
MortBuio* 
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dlate,  if  the  (ame  (hould  be  fuScient  for  that  purpoCe ;  bud 
if  tbe  (aine  (hould  fall  Ihort,  then  he  further  declared,  that 
fuch  deficiency  flioukl  be  made  good  by  and  out  of  the 
monies  to  arife  from  die  iale  of  his  real  efhite,  or  of  the 
rents  and  profits  in  the  mean  time :  and  fubjcd  to  the 
payment  of  his  (aid  debts,  legacies,  and  Rineral  expences, 
he  gave  and  bequeathed  all  the  monies  to  arife  by  (ale  of 
his  real  eftate,  and  oy  the  rents  aiMl  profits  thereof  in  die 
mean  time,  and  until  fuch  (ale,  and  alfo  all  his  perfbnal 
eftate,  unto  the  laid  Richard  Dalton,  James  Caithorpe,  and 
Jolhua  Grigby,  his  (kid  executors,  in  truft  to  pay  over 
one  equal  moiety  thereof  to  the  governors  of  the  hofpitaJ 
of  Bethlem  in  London,  for  the  benefit,  ufe,  and  fupport 
erf*  incurable  lunacies ;  and  upon  truft  to  pay  over  the  other 
moiety  thereof  to  the  treafurer  for  die  time  being  of  a 
fociety  who  call  themfelves  the  governors  of  Saint  George's 
hofptul  near  Hyde  Park  Comer,  to  be  applied  towards 
carrying  on  the  dcflgns  of  the  £ud  hofpital. 

And  thereupon  the  attorney  general,  at  die  rdation  of 
the  (aid  hofpital,  filed  an  information  s^;ainft  die  &id  truftees 
under  the  taid  will,  and  againft  lord  Weymouth  and  (e- 
veral  other  perfons,  who  claimed  as  heirs  at  law  to  the  £ud 
teftator,  and  fome  of  whom  had  taken  pofleffion  of  his  real 
eftate,  praying  that  the  tefbtor's  eftate  might  be  lbld|  and 
the  money  arifing  by  fuch  (ale,  and  aUb  all  monies  received 
or  to  be  received  for  mefxie  profits  until  fuch  (ale,  might  be 
applied  for  the  ufes  intents  and  purpofes  direded  and  ap- 
pointed by  the  faid  will,  and  to  fupply  tbe  dekSt  of  a  fiir- 
render  of  a  copyhold  eftate  to  the  ufe  of  the  will  in  fiivoiir 
of  the  (aid  charities ;  or  that  die  whole  real  eftate  of  die  tcf- 
tator  mig^t  be  fo  marfhalled,  and  fiich  directions  giveoi  0 
v/ould  beft  anfwer  the  charitable  puipo(es  of  the  teftator. 

The  defendant,  lord  Weymouth,  as  to  fo  much  of  the 
faid  information  as  prays  that  the  monies  arifing  by  &Ieof 
fuch  part  of  the  real  cffate  of  die  faid  fir  John  James  H 
came  to  the  (aid  John  James  by  purchafc,  or  which  descend- 
ed 
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^  to  him  on  the  part  of  his  mother,,  and  that  the  monies 
"which  have  arifen  or  been  received,  or  till  fucb  £de  (hall 
be  had  may  arife  and  be  received,  by  the  rents  and  profits 
thereof,  may  be  applied  to  and  for  the  charitable  ufes  in^ 
tents  and  purpofes  in  the  will  of  the  faid  fir  John  James 
dire£ted  and  appointed,  pleads  the  flatute  made  in  the  9th 
year  of  his  prefent  majefty^  entitled,  "  An  ASt  to  reftrain 
**  the  Difpofition  of  Lands  whereby  the  lame  become  un^^ 
*'  alienable ;"  and  by  his  anfwer  fets  out  his  title  to  the 
premifes  as  heir  to  the  teftator  on  the  part  of  his  mother^ 
on  a  fupppfition  that  fir  John  James  died  without  heirs  on 
the  part  of  his  father. 

On  arguing  this  plea  at  LincoInVInn  Hall,  the  attor-^ 
ney  general,  &c.  on  the  part  of  the  information,  prefled 
that  the  pica  might  ftand  for  an  anfwer,  alledging  that  they 
were  not  fufHciently  prepared  on  a  point  of  fuch  import- 
ance; but  the  chancellor  being  unwilling,  they  were 
obliged  to  argue  it. 

X0ord  Hardwtciij  Chancelhr. 

I  SHOULD  be  very  glad,  if  there  was  any  doubt  in 
this  cafe,  to  let  the  plea  ftand  for  an  anfwer,  with  liberty 
to  except,  &c. ;  but  where  the  court  has  no  doubt,  it  is 
not  for  their  credit  to  let  die  parties  proceed ;  and  to  fup^* 
|)o(e  diat  I  have  any  doubt  concerning  it,  may  encourage 
perfons  to  try  the  experiment  of  leaving  their  lands  to 
charities  in  this  manner,  when  there  is  a  certain  way  of 
doing  it  pointed  out  by  the  zSt  of  parliament. 

An  objection  has  firft  been  made  to  this  plea,  becaufe 
the  defendants  have  not  fufHciently  ihewn  themfelves  to  be 
heirs  at  law,  to  whom  this  eftate  can  defcend.  But  I  am 
Kyf  opinion  that  this  is  not  material  upon  this  plea,  the  de'- 
fendants  being  in  pofleflion  j  and  were  they  ftrangers  in 
|)o(Ie&on,  they  need  not  have  fhewn  a  title  in  themfelves, 
but  a  want  of  title  in  the  relators,  and  have  pleaded  this 
•ft  of  parliament  by  way  of  bar.    Upon  the  merits  there 
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ire  two  general  confiderations :  Firft,  What  is  the  true 
conftruftion  of  this  aft  of  parliament  ?  Secondly,  What  is 
the  efFecl  of  this  will  i 

It  is  fnfifted  that  the  true  intention  of  the  a£l  was,  ac- 
cording to  its  title,  to  reflrain  the  difpofition  of  lands 
whereby  they  become  unalienable ;  and  this  was  the  only 
intention  of  the  aft. 

But  I  think  the  intent  of  the  aft  is  taken  up  mudi 
too  fhort ;  for  the  tide  is  no  part  of  the  aft,  and  has  often 
been  determined  not  to  be  fo,  nor  ought  it  to  be  taken  into 
confideration  in  the  conflruftion  of  this  aft  \  for,  originally, 
there  were  no  titles  to  the  afts,  but  only  a  petition  and  the 
king's  anfwer  \  and  the  judges  thereupon  drew  up  the  aft 
into  form,  and  then  added  the  title ;  and  the  title  does  not  pafi 
the  fame  forms  as  the  reft  of  the  aft,  only  the  (peakcr,  after 
the  aft  is  pafTcd,  mentions  the  title,  and  puts  the  queftion 
upon  it ;  therefore  the  meaning  of  this  aft  is  not  to  be 
inferred  fi-om  the  title,  but  we  muft  conlider  the  aft  it- 
fdf.  It  firft' takes  notice  that  gifb  and  alienations  of  lands 
in  mortmain  are  prohibited  by  divers  wholefome  laws,  as 
prejudicial  to  the  common  utility;  and  then  it  proceeds, 
that  nevcrthciefb  this  public  mifchicf  has  greatly  encreaied 
by  ir.any  large  and  improvident  alienations  or  difpofitions 
made  by  languifhing  or  dying  pcHbns,  or  by  other  perfons, 
to  ull-s  called  (charitable),  to  take  place  after  their  deaths, 
to  the  dilherifon  of  their  lawful  heirs.  The  r^on  of  this 
flitutc  was  to  hir.der  gifb  by  dying  pcrfons  out  of  a  pre- 
teiklcd  or  miilakcn  notion  of  religion,  as  thinking  it  mi^ 
be  for  the  benefit  of  their  fouls  to  give  their  lands  to  cha- 
rities, which  they  paid  no  regard  to  in  their  life-dme;  aol 
therefore  the  aft  of  parliament  has.not  abfolutdy  prohibited 
the  difpofition  of  l:uid  to  Ciiarit;;blc  hfcs,  but  left  it  to  be 
done  by  deed  executed  a  year  before  the  death  of  die 
grantor,  and  enrolled  within  fix  months  after  execution} 
though  this  will  render  tiiem  equally  unalienable :  but  the 
legillauirc  blended  the  two  inconveniencics  togedier,  4c 

aft 
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aft  of  langui(hing  and  dying  perfons,  and  the  difherifon  of 
heirs. 

This  being  the  general  intention  of  the  ail,  What  is 
the  provifion  of  it  ?  That  from  and  after  the  24th  of  June 
1736,  no  manors,  lands,  tenements,  &c.  nor  any  per- 
fonal  eflatc  to  be  laid  out  in  the  purchafe  of  lands,  fliall  * 
\>c  given,  granted,  aliened,  limited,  releafed,  affigned,  and 
transferred  or  appointee},  or  any  ways  conveyed  or  fettled 
«pon  any  perfon  for  any  eftate  or  intereft,  or  any  ways 
charged  or  incumbered,  &c.  in  truft  for  the  benefit  of  any 
charitable  ufes  whatfoever. 

These  words  import,  firft,  that  it  fhall  not  be  in  the 
power  of  any  perfon  to  convey  the  lands  themftlves ;  fe- 
condly,  that  it  (hall  not  be  in  their  power  to  charge  or 
incumber  them. 

And  therefore  it  muft  be  agreed,  that  no  man  can 
charge  1000/.  500/.  or  even  100/.  on  ^ny  lands  of  ever 
fo  great  value  to  any  charitable  ufc  whatfoever.  And  the 
prefent  cafe  is  ftronger,  as  it  giyes  the  whole  refidue,  after 
payment  of  particylar  legacies,  &c.  to  a  charitable  ufe : 
pot  only  the  gifts  of  lands  themfelves  is  made  void  by  the 
;^,  but  even  any  chs^'ge  out  of  them.  Then  cqpfider  the 
(econd  queftion,  what  is  done  by  this  will,  and  I  am  of 
.opinion  that  it  is  both  a  devife  of  the  land  itfelf,  and  a  gift 
of  the  money  arifing  by  the  (ale  of  the  land  after  payment 
pf  particular  charges  contrary  to  the  prohibition  of  the  aft. 
Firft,  it  is  a  gift  of  the  rents  and  profits  till  a  fale ;  and 
how  long  it  will  be  before  a  (ale,  till  what  time  it  will  be 
poftponed,  nobody  knows :  no  man  has  a  right  tp  com- 
pel the  truftees  to  fell,  if  they  pay  the  debts  and  lega- 
cies, but  the  charity;  and  it  being  a  deyife  of  the  rents 
and  profits,  it  is  a  devife  of  the  lands  themfelves.  Then, 
as  to  the  devife  of  the  money  arifing  from  the  fale,  I  do 
not  think  it  neceflary,  in  order  to  determiiie  this  queftion, 
Jo  (ay,  whether  it  is  to  be  confidered  as  a  devife  of  the 
land  or  money ;  but  if  the  aft  of  parliament  did  not  ftand  in 
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the  way,  the  perfon  intitled  to  the  refidue  might  conac 
and  pray  to  have  the  land  in  this  court  indcad  of  the 
money,  and  miglit  have  retained  it  as  land;  and  the  rather^ 
as  the  tcilator  has  given  the  profits  till  ialc,  fo  that  he  has 
made  them  owners  of  the  equity  of  the  eftates ;  and  there- 
fore this  is  as  ftrong  a  cafe  as  that  of  Roper  and  Ratclifie: 
but  I  will  not  depend  upon  that  cafe,  becaufc  I  am  of  opi- 
nion, that  whether  this  furplus  is  to  be  taken  as  money  or 
land,  it  is  Juft  the  fame  thing,  and  that  the  a£t  of  parlia- 
ment is  ftronger  than  that  of  ii.  and  12.  William  j, 
againft  Papifls,  for  their  difability  was  upon  die  peribn 
taking ;  and  it  was  (aid  on  his  behalf,  that  when  he  came 
to  take  he  would  have  it  as  money,  and  the  aft  of  parlia- 
ment has  created  no  diiability  to  take  money.  But  here 
the  difability  is  laid  on  the  perfon  deviling,  Tlie  prcAi- 
bition  is,  that  no  manors,  &c,  (hall  be  given,  &c.  by  any 
maimer  of  words,  or  any  ways  charged  or  incumbered  by 
any  perfon  whatfoever,  and  the  fubfequent  clau/e  makes 
void  all  charges  and  incumbrances  for  the  benefit  of  a 
charity. 

Therefore,  if  fir  John  James,  inftead  of  devifmg  die 
furplus,  had  (aid,  "  I  charge  my  real  eftate  with  the  payment 
"  of  1000/,  to  a  charity,"  it  would  certainly  have  been  void 
by  the  exprefs  words  of  this  a6^ ;  and  will  it  not  dien  be 
extremely  abfurd  to  fay,  he  (hall  be  able  to  give  his  whole 
real  eftate  to  be  turned  into  money  for  the  benefit  of  a 
charity? 

It  is  impoflible,  in  my  opinion,  to  (ay  that  fuch  a  deviie 
as  diis  can  be  maintained ;  and  therefore  I  think  it  would 
be  very  wrong  to  lot  the  plea  ftaud  for  an  anfwer,  which 
might  lead  the  parties  into  further  expence,  and  induce 
people  to  devife  their  lands  in  d^is  manner. 

Sth  Feb.  1745.  PLEA   ALLOWED*. 

^  On  the  hearing  of  this  caufey  Lord  Hardwxckz  eftablifhed  the  will, 
and  dire  fled  the  tniAs  to  be  perfor.ned,  except  a>  to  the  devife  of  the 
fiiri>lus  of  the  real  eflate  to  charities^  &c.    S.-e  .^fmkUr'i  Rtp,  25. 

SOftESBT 
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80RE5BY  AND  HCLLINS.  No.  i. 

JOHN  NAYLOR  in  1738,  after  the  ffatute  of  mort-  Uk cock's- 
niain,  made  his  will  in  thcfe  words :  "  I  will  and  defire  that  ^^  ^^^    ^^^ 
my  executors,  within  twelve  months  after  my  deceafe,  do   ^  bequcft  to 
fettle  and  fecure  by  purchafe  of  lands  of  inheritance,  or  cbaritaWe  ufes 
^therwt/ij  as  they  fhall  be  advifed,   out  of  my  perfonal  j^^'iuifc  of 
^ftate,  one  annuity  or  yearly  payment  of  50  /.  to  be  paid  **^»  ^^  *"^" 
yearly  and  diftributed  for  ever  by  my  executors,  dieir  heirs  '^ifi^  is  a  good 
and  affigns,  among  the  poor  and  indigent  people  of  Leek,  ^^^JJl**' j"^^' 
in  the  county  of  Stafford,  in  fuch  manner  as*  they  ihall  the  lUtute  of 
think  fit ;  and  my  will  alfo  is,  that  my  executors  do  alfo  7^.'°"/"^' 
fettle  and  fecure  one  other  aimuity  of  5  /.  to  be  paid  jreariy 
to  the  vicar  of  Leek  for  die  time  being  for  ever  for  preach- 
ing an  annual  fermon  on  eveiy  12th  day  of  Odober  :'*  and 
the  teftator  devifed  the  refidue  of  his  perfonal  eftate  to  bcf 
equally  divided  between  his  fillers  mrs,  Sorclby  and  mrs# 
HoUins. 

L^rd  Hardwicke^  Chancellor. 

THE  only  queftion  is,  Whether  the  devife  of  the  two 
annuities  to-charitable  ufes  is  void  by  the  hte  Jtft  of  parlia- 
ment ? 

It  is  infilled  they  are  void,  becaufe  the  dire£Hon  of 
the  devife  is  to  fettle  and  fecure  the  annuity  of  50  /.  by  a 
truft  of  lands  of  inheritance;  and  though  the  words  "  or 
*'  otherwife"  are  added,  they  will  not  vary  the  cafe ;  for 
the  teflator*s  intention  was  to  afliire  the  annuity  out  of 
lands  of  inheritance :  but  I  am  of  opinion  upon  this  a£l  of 
parliament,  that  the  devife  is  not  void,  and  that  there  is 
no  authority  to  conftrue  it  to  be  void  by  law,  if  it  can  pof- 
fibly  be  made  good*  The  aft  is  not  aimed  at  perpetual 
charities,  merely  as  fuch,  or  to  prevent  the  eflablifbment 
or  creation  of  them,  but  was  defigned  againfl  perpetua] 
charities  in  land,  and,  as  the  title  imports,  to  reilrain  the 
^ifpofition  of  lands  whereby  they  become  unalienable.  The 
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>rbole  recital  aiid  enading  part  of  the  ftatute  take  notics 
only  of  the  unalienable  difpoikl  of  land  whereby  heirs  are 
diiinherited,  and  therefore  the  alienation  or  conreyance  of 
lands  to  i'uch  purpofes  are  prohibited ;  and  there  is  a  daufe 
to  prohibit  money  being  laid  out  in  land  to  fuch  purpofes 
as  would  make  them  ui;alienable ;  yet  there  is  no  reftric* 
tion  u-!iatever  uppn  any  one  leaving  a  fum  of  money  by 
will,  or  other  pcrfonal  eftate,  to  charitable  ufes,  provided 
it  be  to  be  continued  as  pcrfonalty,  and  the  executors  or 
truftecs  are  not  obliged,  or  under  a  neceility  of  laying  it 
cut  in  \zx\i  by  virtue  of  any  direction  of  the  teftator  for 
that  purpofe.  Confidcr  then,  whether  this  claufe  and  de- 
vife  in  the  will  fall  within  the  rcdraint  and  prohibition  of 
the  ftatute.  By  the  Srft  words  they  fall  within  them ;  hi 
the  tfftator  direcEb  they  (hall  fettle  and  aflure  by  purchaic 
of  lands  of  inheritance^  &c. ;  and  if  he  had  refted  upo^ 
thofe  words,  the  dcvICc  had  been  dearly  void  i  but  then  h^ 
goes  on  in  the  di^junftive,  "  or  oikirwife^  as  my  executory 
"  (hall  be  advifcd."  If  a  devife  in  a  will  is  in  the  disjun(Etive, 
and  leave  to  the  executors  twp  merhodi;  to  do  a  particular 
\hing,  the  01)3  hwAil  and  the  otherprol)ibijted  by  law, 
can  any  court  lay,  Decaule  one  method  is  unlawful,  that 
therefore  the  other  is  fo  too,  and  the  whole  bequ^ft  voIJ  \  _ 
No;  for  if  one  of  tjiem  is  lawful,  that  fliall  be  purfued  and 
take  efFect.  It  has  been  further  argued  againll  the  devife, 
tliat  the  words y^r  e'-jex  fhew  the  annuity  mi;ft  arife  out  of 
fomc  real  ellatc,  which  only  is  capable  cf  fuppljnng  them 
fcr  ever  \  for  perfonal  funds  are  too  perifhing  jind  tranfi- 
tory  in  their  natiirc  to  anfvver  fuch  everlailing  annuities. 
And  fuppcH;  a  particular  fum  was  veiled  in  flock,  with 
dcfign  to  purchafe  a  particular  yearly  fum  or  annuity,  it 
ms.y  fo  happen  tiiat  the  Company  may  be  quite  difibl/ed, 
or  that  flock  may  full,  or  intercd  be  fo  reduced,  that  half  the 
annuity  may  not  be  prouuccd.  But  thcfe  obje<SlJons  may 
be  over-ruled ;  for  if  the  Company  Ihould  be  dilfolved,  the 

principal  money  may  be  taken  out  and  invefled  in  fome 
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5>lher  Company.  And  there  may  be  annuities  that  may 
probably  continue  for  ever,  and  not  payable  out  of  land^ 
^  will  mention  one  which  has  laded  a  century  and  an  haU^ 
and  may  exift  perpetually;  that  is,  fir  Thomas  White's 
charity^  being  a  difpolition  of  money  to  be  employed  ii| 
continual  rotation  in  loans  to  poor  tradefmen  of  fcveral 
jiims  to  be  lent  out  for  a  ftated  member  of  years^  and  then 
to  be  paid ;  and  any  man  may,  at  this  day,  give  by  will 
a  perpetual  charity  in  this  n^aimer :  but  if  he  by  will  fc- 
curcs  fuch  loans  by  lands,  or  purchafe  of  Ijmds,  his  dcyife 
will  be  void,  and  contrary  to  the  late  ilatutc  of  mortmain. 
If  this  cafe  had  been  to  be  confidered  by  the  court  before 
the  la(e  ilatute,  it  would,  as  the  iafeft  method  to  fecur^ 
the  annuity  for  ever,  have  recommended  and  directed  4 
purchafe  of  lands ;  but  when  this  court  is  precluded  from 
doing  it  in  this  manner,  if  it  can  be  obtained  in  any  pther, 
there  is  no  reafon  to  fay  the  devifo  is  void. 

It  is  iaidj  the  words  f'  heirs  and  afiigns". import  a  pur- 
chafe of  lands,  or  fome  real  thing,  for  no  pcrfonal  cftate 
jan  defcend  to  heirs ;  and  if  the  money  is  to  be  inverted  in 
perfonal  fegurity,  it  will  not  go  to  the  heirs  but  to  the  ex- 
ecutors, and  fo  the  intention  of  the  tedator  not  purfued, 
I  will  fuppofe  that  an  obligor  binds  himfcif,  his  heirs,  exr 
ecutors  and  adminidrators  in  a  fum  of  money  to  a  Papid, 
yrho  obtains  judgment  on  the  bond,  and  takes  out  an  ^legit^ 
In  fuch  cafe  I  think  it  has  been  held  at  the  adifcs,  or  at  lead 
\t  might  very  we)l  have  been  fo  held,  that  the  Papid  cannot 
maintain  an  cjeclment;  and  yet  the  bond  is  good  to  bind 
the  perfon  of  the  obligor  and  his  perfonal  reprefentatives, 
but  not  to  charge  his  lands,  or  his  heirs,  who  reprcfent  him 
in  his  landed  capacity :  and  this  comes  up  to  the  prefent 
cafe,  which  would  fecure  the  chirity  in  a  double  (eii/e, 
cither  upon  land  or  pcrfonalty,  if  the  hw  would  allow  both; 
juid  if  the  law  prohibits  one  only^  it  certainly  allows  the 
pther.  1  am  of  opinion  upon  the  whole,  there  is  no- 
ring  that  makes  this  bcqueft  voivl  in  every  pr.rt,  but  that 

• 
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it  is  good  iji  that  way  which  the  law  docs  not  forbid. 
But  I  would  not  have  it  queftioncd,  that  if  a  man  fhould, 
by  his  will,  dire£l  a  fum  of  money  to  be  hid  out  in  land,  or 
upon  rent-charge  to  be  fecured  on  land,  for  any  charitr, 
and  in  the  mean  time  till  it  can  be  fo  laid  out,  to  be  iji- 
vefted  in  government  fecurities  for  the  benefit  of  the  cha- 
rity, but  that  is  a  void  bcqucft,  becaufc  the  final  end  and 
intention  of  fuch  teftator  was  to  dlfpc^e  of  his  money  in 
land  -,  and  the  invefting  it  in  government  fecurities  vna 
only  to  fecure  it  till  a  purchafc  of  land  or  rent-charge  hap* 
pened. 

As  to  the  annuity  of  5  /•  there  are  fewer  objcftions  to 
that  than  to  the  other ;  for  there  are  no  directions  at  ell  for 
any  money,  or  peribnal  eftate,  to  be  laid  out  in  land  j  the 
executors  are  only  v/illed  to  fecure  and  fettle  5/.  a  year; 
and  it  muft  be  fecured  on  a  p^rfonal  fund,  coniiftent  with 
the  will  and  intention  of  the  teftator,  and  contrad/i^ory  to 
the  words  of  the  a<5t  of  parliament ;  and  as  it  is  often  laid  in 
the  old  books  by  the  judges,  ^*  I  v.-as  by  at  the  making  of 
•*  the  z<Si  of  parliament,  and  the  meaning  and  intcniion  was 
*^  then  to  be  fo  and  fo ;"  I  was  by  at  the  making  this  ftatute, 
and  it  was  faid  at  that  very  time  by  the  Icgiflature,  diat  it 
would  not  hinder  any  difpofition  of  the  perfonal  efhte. 

Decree.  The  dcvife  good,  and  the  money  to  be  invcftj 
in  South  Sea  ftock  for  the  purpofcs  in  the  will. 

No.  3.  MOG  Z\   PRESIDENT,  &C.   OF  BATH  HOSPITAL. 

UCKArcriiv.  DOROTHY  CHURCHEY,  by  will  of  6rh  April 
<6H»Nov.i73o.    jy^g^  gave  to  ftveral    pcrfons  therein  named  500/.  in 

truft,  to  be  by  them  laid  out  in  land  for  the  ufes  follov^ini^: 

Affcttnormar-    ^j^j^^  jg    lo/.  a  vcar  to  be  ruid  to  the  vicar  of  Chcwtoa 

fhaKrc!  to  fup-  •'^  ' 

porta  le-jacy       for  performing  divine  fervice  in  the  parlfti  of  Farringdon 

li'^Und^io?  ^"^^  ^^'^^y  Sunday  in  the  year  5  the  refidue  to  a  fchool- 
ciiarit>.  2.  Ver.  mailer  for  teaching  children  to  read,  &c. ;  and  after  other 
5-*  devifes  to  charities,  dcvifcd  all  her  real  eftate  whatfoever 

in  Wincanton,  in  Mapperton,  to  her  executors  in  truft^ 
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at  the  end  of  five  years  after  her  deceafe  to  (ell  the  fame, 
and  to  apply  the  money  arifing  from  fuch  Cile,  and  the 
rents  in  the  mean  time,  to  the  ufes  in  the  will ;  and  di^^ 
reeled  the  cofts  of  a  fuit  in  chancery,  in  which  fbe  wa^ 
engaged,  to  be  paid  out  of  the  real  eftate,  and  fubjefted  her 
perfonal  eftate  to  the  payment  of  her  debts  and  legacies  % 
and  after  fome  pecuniary  legacies  declares  her  will  and  de- 
fire  is,  that  all  the  refidue  of  her  perfonal  eftate,  and  arifmg 
by  iale  of  her  real  eftate,  over  and  befides  payment  of  her 
debts  and  legacies,  ftiould  be  difpofed  of  and  diftributed  to 
fuch  charitable  ufcs  as  her  executors  (hould  think  fit,  de- 
firing  them  to  have  regard  to  the  Infirmary  at  Bath,  for 
the  difpofition  of  fome  part  thereof,  as  they  in  ^eir  diicre^ 
tion  ftiould  think  fit. 

Bill  by  heir  at  law,  that  the  feveral  devifes  to  the  cha-^ 
rities  may  be  declared  void,  and  that  the  monies  may  bz 
laid  out  in  land  for  his  benefit. 

Mr.  Noel,  Wilbr  aham  arJ  Sayek  for  the  Plaintl^. 

THE  three  legacies  of  500/.  50/.  and  50/.  devifsd 
to  be  laid  out  in  land  for  charities,  are  within  the  ita* 
tute  of  mortmain,  and  void;  but  the  court  will  fo  for 
'carry  into  execution  the  intent  of  the  teftator,  and  order 
•the  money  to  be  laid  out  in  land  for  the  benefit  of  the  heir 
at  law. 

ad.  That  the  devife  of  the  refidue  to  charities,  regard 
being  had  to  Bath  Infirmary — as  that  money  will  be  raif- 
cd  by  the  fale  of  lands,  tlie  devife  is  void,  being  an  in-r 
tereft  arifing  out  of  land ;  and  Lhe  cafe  of  the  attorney  ge* 
neral  and  lord  Weymouth,  5th  Feb.  1 74.5,  was  cited,  that 
the  devife  of  the  refidue  of  money  to  be  raifed  out  oT  land, 
bcinir  to  a  charity,  is  within  the  ftatutc  of  mortmain. 

3d.  Q^  That  the  Bath  hofpital  was  not  empovv^^rcd  to 
take  otherwife  than  according  to  the  ftatute  of  iTiortiiuiin, 
either  in  exprefe  words  or  tantamount,  in  the  zd  of  p.'.r-» 
(lament  that  incorporated  them,  12.  Geo.  2. 
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4tfa.  That  die  court  will  not  marihal  the  aflets,  .^nj 
by  the  charge  of  the  debts  and  legacies  on  the  real  efiate^ 
and  difencumber  the  perfonaJ,  fo  that  die  will  may  tak^ 
dred  with  regard  to  the  charity  to  Bath  hoTpital. 

Lord  Chancellor  broke  in  and  faid,  in  die  cafe  d 
die  Attorney  and  Weymouth,  he  was  of  opinion  he  ought 
not  to  marihal  the  aflfets  in  order  to  evade  die  flatute  of 
mortmain. 

Mr.  Attorney-general,  mr.  Solicitor -gene- 
ral, and  Sewell  on  the  other  (ide,  admitted  the  devifes 
of  the  500/.  50/.  and  50/.  to  be  taid  out  in  land,  &c.  are 
void ;  but  die  heir  at  law  fh^  not  be  intided  to  have  a 
decree  for  the  purchafe  of  lands  widi  thefe  fums. 

Lord  Chancellor.  If  money  be  direded  to  be  laid 
out  in  land  for  a  charity,  the  court  will  not  declare  it  void 
as  to  die  charity  and  good  zs  to  the  purchafe  of  the  Jand^ 
but  the  devifc  is  totally  void,  and  the  iame  as  if  \l  had  not 
been  inferted  in  the  will  \  othcrivife  it  would  be  to  act  di^ 
fedlly  contrary  to  the  intention. 

To  2d.  Q^  Nothing  particular  is  given  to  Bath  hoifi 
pital,  but  it  is  left  to  the  difcretion  of  the  executor^.  It 
was  intended  a  legacy  out  of  money  only ;  a  con^pound 
fund  \  not  a  permanent  charity  to  be  given  to  particular 
objects,  and  may  be  all  fpent  the  next  day;  therefore  noj 
within  die  9th  Geo.  2.  ftatutc  of  mortmain. 

The  land  is  direfled  to  be  fold  within  a  limited  time, 
without  regard  to  the  charities.  The  ccfts  of  fuit  in  chan- 
cery are  exprtf-ly  directed  to  be  naiJ  out  of  the  oioney  arifinj 
bv  the  falc  of  the  i.uid. 

3d.  Q^  The  ftatutc  of  incorporation  enables  them  to 
talie  this  money,  and  is,  in  this  refpccl,  an  exception  or 
repeal  of  the  ftatute  of  mortmaiii,  not  by  cxprefs  words, 
but  by  words  that  are  tantamount;  they  are  declared  capable 
of  taking  all  fums  of  money  whatfoevcr,  which  muft  mean 
^ven  monies  to  be  raifed  out  of  land.  BeAdes,  they  art 
^enabled  to  take  monies  by  will  devifed  to  ch^itzblc  ufes ; 

whid) 
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which  words  are  very  pardcular>  and  not  generally  inferted 
in  charters  by  the  king. 

To  4th  (^  it  was  argued,  that  the  court  will  marfhal 
alTets  not  only  for  debts  but  aifo  for  legacies* 

The  teftator's  intention  (hall  prevail  as  far  as  it  can. 
If  money  is  directed  to  a  good  ufe,  or  to  a  bad  one,  the 
court  will  order  it  to  a  good  one :  as  if  money  is  devife4 
to  be  laid  out  in  the  funds,  or  in  land,  for  a  charity,  as  it 
cannot  by  law  be  laid  out  in  the  laft,  and  the  devife  take 
place,  it  ihall  be  ordered  to  be  laid  out  in  the  funds;  > 
SoRESB  Y  arul  HoLLiNGS,  aiid  fevcral  other  cafes,  are  to  that 
purpofe.  If  the  debts  are  dire£led  in  the  prefent  cafe  to  be 
paid  out  of  the  real  aiTets,  the  intention  of  the  teftatrix 
may  be  complied  with  throughout,  and  the  devife  to  Batt) 
hofpital  take  eftetSt. 

In  thccafe.of  the  Attorney- general  and  lord  Weymouth, 
the  court  marfhallcd  for  the  (ake  of  a  charitable  legacy  of 
1000 /• 

Lord  Hardwicke^  Chancellor. 

SINCE  the  ftatute  of  mortmain,  9.  Geo.  2.  I  hare 
ei[ideavoured  to  give  charitable  Jegacies  efFcd  as  far  as  I 
can ;  but  I  caniu)t  fet  up  new  rules  to  avoid  that  flatute. 

Several  queftions  have  been  made,  fomc  of  which 
are  very  plain. 

ill.  As  to  the  three  legacies  of  500/.  50/.  and  50/. 
they  are  admitted  to  be  void ;  but  then  it  is  infifled  the 
money  ought  to  be  laid  out  in  land,  and  go  to  the  heir 
at  law.  But  the  court  has  no  power  to  make  a  refulting 
truft  for  his  benefit,  and  create  a  realty  which  was  not 
fo  before — the  property  remains  of  the  fame  quality  ^ 
before. 

2d.  Quere,  As  to  the  refJuum^  it  is  not  controverted 
by  pbintifF  that  the  refidue  of  the  perfonal  belongs  to  the 
charity ;  nor,  on  the  other  hand,  can  there  be  any  pretence 
to  fay,  the  reiidue  of  the  money  ajifing  by  fale  of  the 

realty 
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realty  does  belong  to  it)  diere  is  no  doubt  of  it,  fince  th^ 
cafe  of  Roper  and  Ratcliffe  in  the  houfe  of  lords. 

3d.  Qj^  The  money  arifing,&c.  being  to  be  confidered 
as  real  eftate,  it  is  infifted  Bath  hofpital,  by  the  ftatutf 
that  incorporated  tfaciti,  is  enabled  to  take  this  monej^ 
diough  confidered  as  real  eftate  by  virtue  of  the  words 
**  all  fums  of  money."     If  that  was  fo,  I  {hould  dcnibt  if 
it  would  fupport  this  devife,  becauie  it  is  not  a  dtred  de- 
fire  but  a  recommendation  only*    But  laying  that  out  of 
the  way,  and  ilippofe  it  a  devife  of  all  the  refidue  of  the 
real  and  perfonal  eftate,  I  am  of  opinion  this  hofpital  is  in 
the  (ame  condition  as  odier  charities.    There  are  many 
powers  in  the  ftatute  that  incorporated  them  which  could 
not  have  been  given  by  charter  from  the  king,  which 
might  be  the  rcafon  of  their  incorporation  being  by  aft  of 
parliament.     Now,  it  would  be  going  great  length  to  fey, 
when  ihc  legiflature  gives  a  charter  with  more  powers 
than  tlic  king  could,  that  the  conftruftion  on  thofe  claufes 
fhould  be  dlfFercnt  from  what  it  would  be  in  a  charter* 
Statute  9.  Geo.  2.  is  a  general  law^  and  fubfequent  char- 
ters  muft  be   fubjeft  to  that  general  law.     **  All  mo- 
"  nics  whatfoever"  muft  mean  fuch  as  are  given  accord- 
ing to  the  general  rules  of  law.     The  other  ciaufe  is  only 
to  enable  them  to  take  without  licence,  which  they  could 
not  otherv/ife ;  but  then  die  devifes  muft  be  according  to 
law. 

4th  Q^  Whether  the  money  arifing  out  of  the  rcfi* 
due  of  ttie  real  and  perfonal  eftate  fhall  be  (o  marflialleJ, 
that  the  intention  of  the  tcftator  with  refpe^fl  to  the  cha- 
rity fliall  have  effec!:,  which  muft  be  by  laying  the  debil 
and  legacies  on  the  real  eftate,  and  all  the  perfonal  be  ap- 
plied to  the  charities ;  but  I  am  not  warranted  to  do  that  by 
the  rules  oi  law  and  equity. 

What  is  the  ground  of  maifli-tlling  afiets  ?  The  per- 
fonal eftate  is  the  proper  fund  for  payment  of  debts ;  and 
therefore,  if  the  heir  at  law  is  fucd  at  law  upon  a  fpcci-hy 

(which 
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(which  he  may  be)j  he  may  come  into  this  court  and  be 
reimburfed  out  of  the  perfonalty :  wbat  rcafon  is  there  ta 
turn  this  rule  quite  the  contrary  way  in  diis  cafe  i 

It  is  &id,  Becaufe  the  refidue  both  of  the  real  and  per^ 
Tonal  eftate  is  given  to  the  charity,  and  unlefs  this  method 
be  taken  the  will  cannot  have  effeft.  What  is  the  will  i 
It  is  an  illegal  difpofltion  to  charity.  Am  I  to  kt  up  a 
compenfation  for  that  ?  It  is  a  devife  of  ail  the  refidue  of 
the  perfonal  eftate.  What  is  that  refidue  ?  That  which  is 
left  after  payment  of  debts  and  legacies.  Shall  I  throw  all 
the  debts  and  legadcs  on  the  realty,  that  the  charity  may 
take  the  refidue  of  the  perlbnalty  ?  In  the  cafe  of  the  At- 
torney-general and  Weymouth,  I  went  as  far  as  I  could  to 
affift  the  charity :  the  real  eftate  was  there  made  fubjedl  to 
debts  and  legacies,  as  an  auxiliary  fund  to  the  perfonal. 
The  perfonal  is  the  natural  fund,  and  the  legacy  of  lOOoA 
there  was  to  a  charity.  On  that  ground  I  thought  the 
legacy  good,  and  ought  to  be  paid  out  of  the  perfonal  eftate. 
Where  the  court  marihals,  as  ip  the  cafe  I  put  of  an  heir, 
he  ftands  in  the  place  of  creditor.  Shall  I  iay  the  devife 
here  of  the  real  eftate  is  void,  and  yet  the  charity  (hall 
ftand  in  the  place  of  the  devifee,  and  have  relief  out  of 
the  perfonal  eftate  ?  Befides,  there  are  exprcfs  words  that 
direct  the  debts  and  legacies  to  be  paid  out  of  the  perfonal 
eftate,  and  only  a  refidue  to  be  given  to  the  charity. 
My  opinion  was,  it  could  not  be  done  in  the  Attorney-i 
general  and  We3miouth,  for  then  the  perfonal  eftate  was 
iirft  liable  to  debts  and  legacies :  fo  it  is  here.  If  I  was 
to  marihal  the  afiets,  it  would  be  to  fet  up  a  new  rule, 
and  to  aA  contrary  to  the  exprefs  words  of  the  teftator. 
If  there  ftiould  be  any  furplus  of  the  perfonal  eftate  after 
debts  and  legacies  paid,  the  charity  will  be  intidcd  to  it. 
Therefore  decree,  &c. 
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No.  4.  CKAYSb^  againjl  ATKisson^i  7th  Nov.  IJS^ 

THERE  w«s  a  doubt  on  a  claufe  in  the  tcftator's  wil^ 
whether  it  was  within  the  ftatute  of  mortmain.'  The  tefia- 
tor  gave  40  /.  to  be  appKed  towards  procuring  queen  Anrtc's 
bounty;  and  till  that  could  be  obtained;  Che  intereft  of  the 
lame  was  to  go  towafds  augmenting  the  curate's  iaiary. 

QuERE.  As  the  rule  of  the  commifEdncrs  of  the  bounty 
is,  if  anybody  will  give  200/.  they  will  add  200/.  morti 
the  whole  to  be  laid  out  in  land,  whether  this  bequeft,  ac- 
cording to  that  rule,  is  not  within  the  ftatute  of  mortmain? 

Lord  Chancellor  enquired  of  Montague,  mafter  in 
chancery  (who  is  fecretary  to  the  confimii&oners],  whit 
is  the  rule;  who  faid,  it  is  as  above,  and  paiTed  under 
the  great  feal ;  but  there  is  alfo  anoAer  rule,  or  by-law, 
viz.  that  the  donations  of  teftators  (hould  have  cffeft. 

His  lordfliip  thought  it  hard  to  extend  the  ftatute  of 
mortmain  to  this  cafe;  and  as  the  teftator  has  not  ex- 
prcfsly  dire^led  the  40/.  to  be  laid  out  in  land,  he  would 
confider  it  as  a  legacy  of  money,  and  direft  it  {hould  be 
laid  out  in  the  funds :  and  that,  he  laid,  would  not  prevent 
the  end  defigned  of  procuring  the  queen's  bounty ;  for  die 
commiflioners  might,  nevcrthelefs,  lay  out  their  propor- 
tion of  the  augmentation-money  in  land. 

No.  5.       ATTORNEY  GENERAL  againji  GRAVE?,   2lft  NoV.  I752. 

r^v'ffofrcfidue  .  QUESTION  on  ftatute  9.  Geo.  2.  Mortmain.  A  man 
^nTliirfc^'"  P^'^^^^^  ^f  ^  ^^'■'^  "o^  created  out  of  his  own  inheritance, 
ijvhich  conQfted   dcvifcs  it  to  charitable  ufcs:  Wheliier  it  is  within  that  fta- 

partJy  of  a  term    ^^^      ^^j  ^^jj  ? 
to  charity,  whc-  ' 

tber  it  be  an  old   £^^^  Hardwicke,  Chancellor. 

ttrm,  or  created  ' 

*/r»ovo,is  with-        I  NEVER  was  more  clear  than  that  it  is  both  within  the 

in  the  rtatutc  of    .  .  ,  1      /-   i      n  t       . 

mortmain  at  to   intention  and  words  of  the  ftatute.     I  will  not  conftruc  this 

iheteim.  w«W.    ftatute  by  the  chicane  with  which  the  fonncr  llatutes  of 

•  T>ere  were  fome  other  points  arlfing  on  the  confliuaio.i  <^f  this  will 
nfhich  came  before  the  court  of  clurciry,  and  are  rcjx/rud  :.  Vc2.  J54» 
and  I.  Willon,  333. 

mort* 
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hiortmain  have  been.  It  is  a  reproach  to  the  law,  thai  fuch  con- 
ftruftion  was  put  on  them  as  prevented  their  having  cffeft. 

The  old  ftatutes  of  mortmain  were  armed  againft  a 
public  mifchief  in  a  narrow  view.  As  at  that  time  trac^e 
and  commerce  were  not  introduced j  the  vi'ay  of  defence  of 
the  realm  was  by  military  tenure  j  and  therefore  they  pre- 
\'cnted  lands  totally  getting  into  ecclefiaftical  hands.  Af- 
terwards, when  trade  and  commerce  wero  extended,  the 
locking  up  of  lands  became  of  greater  confequence ;  there- 
fore it  is  too  narrow  conftruftion  to  fay^  this  ftatute  only 
means  devifes  to  the  diflierifoii  of  heirs.  It  takes  in  mo- 
ney to  be  laid  out  in  land,  which  does  not  difmherit  heirs; 
*rhe  words  of  the  enaSing  claufe  are  as  ftrong  as  pof- 
lible.  It  is  true,  the  irritating  or  annulling  claufe  muft 
not  be  extended  further  than  the  enacting  claufe,  but  it 
explains  the  odier^ 

QuERE,  If  ajiy  terms  for  years  arc  within  it ;  or  is  it  to 
be  confined  to  thofc  cafes  only  where  the  donor  is  feifed  of 
the  inheritance? 

It  was  argued,  that  a  leafe  coming  from  another  is  per- 
Tonal  eftate,  and  the  leflfee  may  difpofe  of  it  as  he  will  to 
charitable  ufes  i  and  the  ftatute  of  wills  was  cited  as  an 
authority  which  does  not  extend  to  terms  of  years.  The 
tcafon  is,  becaufe  it  begins,  "  If  any  perfon  having  or  be- 
**  ing  feifed  of  any  manors,*^  &c.  and  that  made  the  great 
queftion  in  fir  Owon  Buckingham's  cafe,  where  lord  Holt 
obferved  on  the  wofd  "  having." 

Also  the  Statute  29.  Car.  2.  Of  Frauds  and  Perjuries 
was  cited.  It  takes  notice  of  all  lands,  &c.  devifeable  by  the 
ftatute  of  wills,  or  by  that  ftatute,  or  the  cuftom  of  Kent, 
&c.  that  fliews  that  only  freeholds  of  inheritance  are  within 
hi  becaufe  terms  of  years  are  not  within  the  ftatute  of 
wills,  nor  devifeable  by  cuflom.  Words  of  the  ftatute — 
**  any  eftate  or  intereft  whatfoever,**  was  infifted  on  to- 
mean  only,  that  devifor  ftiould  not  devife  his  own  land  for 
any  eftate  or  intereft  v/hatfoever.   No  colour  for  that  con- 

YoL.  L  H  b  ftruaioo; 
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4ni£tion ;  thofe  words  only  relate  back  as  well  to  tands 
and  tenements  as  to  perfonal  eftate.  The  annulling  claufe 
Which  affords  a  conftruftion  on  the  jother,  annuls  all  eftate 
or  intereft  in  lands  or  tenements,  and  there  is  no  cdour 
|br  that  drflinflion  on^  thofe  latter  words»  It  might  as  we9 
be  faid,  that  the  words  **  nor  any  fums  of  money,'*  &c.  do 
Hot  relate  to  money  which  deviibr  had  of  his  own,  but 
only  to  money  cSred^ed  to  be  laid  out  by  fome  other  perfbn, 
and  which  die  dcvifor  took.  2.  Inft.  On  Statute  of  Mort- 
main, makes  ftrongeft  againft  this  way  of  aiguing  that 
can  be. 

The  judges  fct  out  at  firft  vigoroufly  on  Stat.  Magna 
Charta.  It  was  determined  that  fees  only  were  within  it; 
•hat  long  leafes  were  not.  Feigned  recoveries  and  terms 
occafioned  fubfequent  Statute  Weftra.  a.  That  was  the 
original  of  common  recoveries.  The  legiflature  in  mak- 
ing Statute  9.  Geo.  2.  had  all  this  in  view,  as  appears  by 
the  recital ;  whereas  gifts,  &c.  in  mortmain  are  reftrained 
by  Magna  Charta>  and  divers  other  wholelbme  laws. 

Some  inconveniencies  may  arifc  on  the  conftru£HoQ 
either  way ;  but  by  the  other,  all  terms,  long  or  Ihort, 
arc  not  within  the  ftatute ;  coniequently  property  is  locked 
up.      All  leafes  held  of  colleges  would  become  chariti- 
blc  ufcs.     As  to  a  devife  of  furplus>  part  peribnal  and    | 
part  real,  a  mixed  mafs,  where,  not  coUufively,  but  fcirly, 
every  thing  is  ordered  Lo  be  fold  to  pay  debts^  and  die  rdft 
to  charitable  ufes,  I  will  not  take  upon  me  to  lay  it  wouU 
be  void  as  to  tlie  charity ;  and  that  was  the  cafe  of  the  At- 
torney-general againft  ,  a  devife  to  BediloB 
hofpital.     There  was  an  agreenicnt  with  the  heir  at  lav, 
and  fo  nothing  for  the  confideradon  of  the  court  on  die 
queftion  of  the  charity :  for,  if  an  heir  at  law  will  confinn 
a  devife  of  land  to  charity,    the  court  will  not  take.it 
away ;  for  it  becomes  die  a<a  and  deed  of  the  heir.  When- 
ever that  queftion  comes  before  the  court,  it  will  defem 
great  confideration*    If  it  is  d^nc  arte  vil  ingtnU^  to  give 

colour 
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tolour  to  hold  the  land,  the  court  will  meet  with  it.  Thefe 
ftatutes  do  not  prevent  charity^  biit  the  abufe  of  it. 

Note,  Mortgage  in  fee  has  been  held  by  fir  John 
Strange,  the  prefent  mafter  of  the  rolk,  to  be  within  the 
ftatute. 

On  queftion  as  to  maHhalling  affets  in  the  above  caufc^ 
lord  chancellor  Hardwicke  (aid,  I  fball  not  fet  lip  a  new  rule 
for  the  benefit  of  charities^  but  they  may  have  benefit  of 
the  old  rule  when  there  are  general  legacies^  and  the  tef- 
tator  has  charged  his  real  eftatc  with  payment  of  all  his  lega* 
cics.  If  the  perfonal  cdate  i$  not  fuificient  to  pay  the  whole^ 
the  court  has  (aid  the  legacy  to  the  chanty  fhall  be  paid  out 
cf  the  perfonal  eftate,  and  the  reft  out  of  die  real  eftate^ 
that  the  will  of  the  teftator  may  be  performed  in  toto. 


ATTORNEY    GENERAL   again/l  JOHNSON;  Ao.  (« 

Lord  Hardwicke^  ChaaceHin 

SIR  DAVID  WILLIAMSj  by  wiU  l^th  January   INCHA^•crRr. 
1612,  devifed  the  whole  profits  of  the  tythes  of  G wen-    "*       *  *^^^* 
thor  and  Brecon  to  be  difpofed  of  for  ever  to  the  ufes    in  a  devife  of 
thereafter  fpccified;    and  then  gave  to  fcrcral  charities^   t^Z^Jll^^o* 
and  other  public  ufes,  feVeral  certain  fums  to  be   paid   charity,  t  he  reou 
iuuiually,   all  which  fums   talcen  together  made   up  the   th^y'm'uftV^* 
value  of  the  tythes  at  that  time*    The  tydies  have  fince    *^«  increafc  of 
.     been  greatly  increafed,  and  now  produce,  annually,  more   ^«^/.  400* 
tiian  fufficient  to  anfwer  thofe  particular  fums  in  the  will. 
QuERE,  Whether  the  furplus  (ball  be  applied  in  aug- 
mentation of  thofe  ufes,  or  ihall  go  to  the  heir  at  law  i 
The  cafe  cited  at  the  bar,  of  Thetford  School^  8.  Co.  1 30.  b« 
b  to  the  purpofe  j  but  difference  argued^  that  the  eftatc  in 
that  cafe  was  given  to  the  feofiFees.    In  this  cafe  the  hrir 
4jt  law  is  the  truftee ;  and  teftator  might  intend,  if  any  fur-^ 
plus,  his  heir  at  law  Ibould  have  it ;  but  in  Thetford  School's 
.cafe,  the  furplus  muft  have  gone  to  the  feofi:ees.    Indeed, 
.|L(  the  time  that  cafe  happened,  courtt  of  juftice  had  not 

H  b  a  4iico« 
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^ifcovercd  that  the  feofFees  would  be  truftees  for  die  hei^ 
at  law  of  the  furplus,  if  there  (hbuld  be  any :  but  this  cafe 
is  llronger  than  that,  for  the  teftator  declares  the  whole 
profits  fhould  be  applied ;  and  being  the  Caie  of  tythes,  it 
is  much  ftronger  ftill,  becaufe  tythes  are  uncertain,  and 
might  by  this  time  have  been  of  much  le(s  annual  value, 
by  changing  the  arable  and  pafture^  &C4  It  is  a  clear  cafe. 
Refer  it  to  the  mafter,  &c.  But  I  do  not  intend  aU  the 
ufes  (hould  be  proportionably  augmented  >  fuch  as  jos.foc 
annual  fermon,  &c.  need  no  great  allowance,  unlefs,  as  the 
clergy  in  Wales  are,  in  general,  ill  provided  for,  the  aug- 
mentation may  be  confidered  as  adding  to  his  proviiion. 


No.  7.  ATTORNEY  GENERAL  agoinft  SPARKS. 

6th  Dec.  1753.  WILLIAM  TYMPERON,  by  wiU  20th  Nor.  1723, 
Devife  to  cha-  devifcd  to  Robert  Davy  for  his  natural  life,  and  after  his 
rity ;  the  nmts  ^^^^  ^^  ^^  miniftefs  of  St.  John  and  St.  Mary  in  Be- 
the  charity  di-  vcrlcy,  and  of  Aldborough  in  Yorkftiire,  for  the  time 
^^^it^AM  ^^*"2  ^or  ever,  all  his  manors  in  Aldborough,  and  all  his 
aoi.  lands,  tenements,  and  hereditaments  therein,  and  all  his 

lands,  tenements,  and  hereditaments  whatfoever;  and  aH 
fee-farms,  furze,  heaths,  moors,  marOies,  ways,  waftesi 
cfcheats,  reliefs,  heriots,  profits  of  courts,  with  multitude 
of  general  words,  to  the  ufes  thereinafter  limited  and  ex<- 
preflcd ;  that  is  to  fay,  if  his  perfonal  fhould  fall  fliort  ia 
paying  his  debts,  then  by  laic,  mortgage^  or  leafing  of  the 
prcmifes,  or  any  part  thereof,  to  pay  and  difchai^  the 
fame,  and  to  pay  to  two  aiuiuitants  for  life  therein  named, 
and  fincc  dead,  to  one  2/.  lOx.  and  to  the  other  iL  5;. 
a  year,  arid  to  purchafe  a  houfe  near  to  St.  Mary's  church 
in  Beverley,  for  the  habitation  of  fix  poor  men  or  women; 
'  t7/o  to  be  chofcn  out  of  the  town  of  Aldborough,  diree 
out  of  St.  Mary's,  and  one  out  of  St.  John,  in  Beverkf, 
.  and  to  pay  to  each  of  them  o,s.bd.  a  week. 

And  he  alfo  gave  to  the  miniftcr  of  Humbleton,  91 
:Yorkihirc,  for  the  time  bcij*g  for  cver|  4/,  ajrear*    R(>^ 
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liert  Davy  and  the  annuitants  being  both  dead,  bill  was 
brought  for  the  cftablifhrncnt  of  the  charity.  It  appeared 
that  the  teftator's  perfonal  eftate  amounted  to  but  60  /. ; 
and  at  the  death  of  the  teftator  his  real  eftate  was  but  50  /, 
a  year ;  but  that  is  fince  let  at  63  /.  clear  of  all  taxes. 
It  al(b  appeared  thst  the  truftees  had,  with  the  rents,  paid 
off  the  teftator's  debts,  and  (inter  alia)  a  njortgage  upon 
the  eftate  of  400  /•  and  intereft,  and  that  there  remained 
in  their  hands  139/.  ioj.  oid.\  and  alfo  that  they  had 
contracted  for  a  houfe  in  St.  Mary's,  but  not  paid  for  it. 

QuERE,  What  fhall  become  of  die  furplus  rents  after 
payment  of  the  2  J.  td.  weekly  to  fix  pcrfons  each,  and 
the  4/.  a  year  to  the  minifter  of  Humbleton,  they  amount- 
ing only  to  43/.  a  year  ;  whether  they  fhall  go  to  the  heir 
at  law  as  undifpofed  of,  or  be  applied  in  augmentation  of 
the  charity  ? 

After  argument  at  the  bar,  in  which  I  cited  the  At^ 
torney-general  and  Johnfon  13.  Nov.  laft^ 

Sir  John  Strange,  mafter  of  the  rolls,  who  lat  for 
lord  Hardwicke,  chancellor,  gave  his  opinion. 

The  intention  of  the  teftator  was  clearly  to  difpofe  of 
the  whole  eftate  to  charity.  He  could  not  have  any  idea 
at  that  time  of  his  eftate  increaflng  in  value,  or  intend  the 
^rplus  to  his  heir  at  law.  The  perfonal  eftate  amounted 
to  but  60/.  His  real  eftate  was  fubjeft  to  a  mortgage  of 
400/.  made  chargeable  with  two  annuities  for  lives,  and 
to  the  expence  of  buying  a  houfe }  and  was,  in  the  whole^ 
at  his  death,  worth  50  A  a  year.  He  has  ufed  all  the  ge- 
neral words  he  could  devife,  to  take  in  all  forts  of  rights 
If  his  intention  is  plain,  there  is  no  need  of  very  particular 
words  to  pafs  this  devife.  The  eftate  has  encreafed  inf  va- 
lue ;  that  he  could  not  forefee.  Suppofe  it  had  been  de« 
creafed  \  the  fix  poor  perfons,  and  the  minifter  of  Hum* 
bicton,  muft  have  bor'n  the  lofs.  It  is  but  juftice  they 
Jhould  have  benefit  of  the  encreafe.  Of  opinion  the  court 
^  ought  to  direct  the  furplus  in  augmentatipn  of  thq  charity* 
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•  It  may  augment  the  allowance,  if  not  the  number  of  ob* 

je£b.     Attorney-general  and  Johnfon  is  in  point. 

Decree.  The  prcfcnt  charity  is  to  be  augmented  after 
dedu6ling  for  repairs  of  the  houfe  and  other  neceiiary  exr 
pcnces. 

No.  8.  QRIMMETT   and  GRIMMETT^ 

|j»CH4NcrKT,       W,  GRIMMETT,  by  will  13th  March   1749,  de? 
fto  and  II  Feb.   y\f^^  ^^  j^jg  },rother  James  Grimmctt  the  fum  of  20  /.  a  year 

.   .,  durino;  his  life,  to  be  paid  him  half-yearly,  out  of  the  in- 

ncytoachariry,   tcrcft -moncy  in  the  public  funds,  dr  mortgages,  or  any 
and  d;reas  ii  10  j^jg  ^.^^j  ^^  perfonal  eftates  of  which  he  (hould  ftand  in- 

puM.c  furds  tiU  yeftcd;  and  gives  the  reft  and  refidue  of  his  real  and  per- 

ilfd'ou^  inland!  ^^^^^  ^^^tc  to  his  wife  for  life,  and  to  dilpofe  of  at  her 

tothcfatisfac-  death;  and  then  direfls  the  remainder  of  his  eftate,  after 

tr-5-° held  not'  '^'^  wife's   death,  to  be  divided  into  twenty-four  partSj 

witliin  the  Aa-  nineteen  of  which  he  difpofes  of;  and  by  cedicil,  dated  the 

^^liu^Amh^zAo.  "^'^^  ^y>  ^^  dire£fe  the  remaining  five  Jiventy-fourths^ 

9fter  the  death  of  his  wife  and  payment  of  his  debts  and 
legacies,  and  alfo  the  20/.  a  year,  after  ^c  death  of  his 
brother,  to  be  applied  in  clothing  and  educating  twenty 
poor  boys,    fons  of  parifhioners  of  Brighthelmdone  in 
^uficx,  in  the  principles  of  the  Proteftant  religion,  agrcc- 
jibly  to  the  prefent  natiqnal  and  eftablifhed  church  of  En- 
gland, and  iq  reading,  writing,  ari^l^metic^  merchants  acr 
bounts,  and  navigation ;  none  to  be  admitted  after  eight, 
or  continued  after  fifteen.   And  his  will  and  pleafure  is  cx- 
prellcd  to  be,  that  the  five  twenty- fourths  of  his  cftatc^ 
after  his  debts  and  legacies  paid,  together  with  the  20  /.  a 
year  after  the  death  of  his  bfother,  or   (wbicl^  fliQuld  be 
piicnicd  as  an  equivalent  to  thp  20  A  a  year)  570  /.  to  be 
inveftc'd  in  fomc  of  the  public  fqnds^  wh^rc  there  is  a  par- 
rumtntary  fccurity,  to  ftand  in  the  name  of  truftces  until 
the  whole  can  be  laid  out  in  the  purchafe  of  lands  to  the 
ptisfaftion  of  the  governors  and  truftees  (whom  he  ap- 
poiiitcd),  which  lainls  are  dirc^ed  to  be  purchaf;:^  in  the 
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james  of  the  truftees  to  the  ufes  aforefaid ;  that  is,  the  iiir 
"tereft,  profits,  and  rents  of  the  five  twenty-fourths  of  his 
eftatc,  together  with  the  intereft,  profits,  and  rents  of  the 
laid  570/.  after  the  death  of  his  brodier,  or  the  lands  tha( 
(hould  be  purchafed  therewith,  (hould  be  applied  annually 
for  ever,  ia  clothing  ^  educating  twenty  poor  boys^  9$ 
aforefaid. 

The  teftator  left  no  real  cftate^ 

Two  queftions.  Firll,  Whether  4e  dcvife  to  the  ctqu* 
rity  is  within  the  ftatiite  of  mortmain,  and  void  ?  Secondly^ 
Jf  it  is,  where  the  money  fo  devifod  (ha|I  go,  whether  to 
the  next  of  kin  q{  teftator|  pr  pafs  to  the  wife  ^  part  ojf 
|he  reftduum  ? 

On  behalf  of  tbc  charity  was  cited  Soreiby  and  Hollinsp 
6th  Aug.  1740.  John  Nayler  dcfires  his  executors  with- 
in twelve  months  after- his  deceafe  to  fettle  and  fecure  by 
pqrchafe  of  lands  of  inheritance,  or  otherwife^  as.^ey  fhould 
be  advifed,  out  of  bis  perianal  eftate,  one  annuity  or  yearly  • 
payment  of  50  /.  to  be  paid  yearly,  and  diftributed  for  ever 
by  his  executors,  their  heirs  and  afCgos,  amongft  the  poor 
and  indigent  people  of  Leek  in  StafFordfhire,  in  fuch  manner 
4$  they  (hould  think  fit;  and  alfo  to  fettle  and  fecure  one 
^ther  annuity  of  5  /.  to  be  paid  yearly  td  the  vicar  of  Leek 
for  the  time  being  for  ever,  for  preaching  a^  annual  fer-f 
mon  on  every  12th  of  OSober, 

Lord  chancellor.  The  only  q^ieftion  is,  Whether 
fhe  devife  of  the  two  annuities  to  charitable  ufes  is  void  by 
ftatute  of  mortmain  ?  The  teftator  dire£b  his  executors 
ibould  fettle  and  fecure  by  lands  of  inheritance,  &c*  and  if 
teftator  had  retted  upon  fuch  firft  words,  this  devife  would 
have  been  clearly  void  \  but  then  he  goes  on  in  the  dJf«- 
jun£tive,  or  ^therwije^  as  they  fhalj  be  ^vifed.  If  a  de^ 
vife  is  in  the  disjun<^ive,  and  leaves  |he  executors  to  two 
methods  to  do  a  particular  thing,  the  one  lawfijl,  the  othe^ 
prohibited  by  law,  can  any  court  (ay,  becauie  one  metho4 
is  unlawful;  U^t  therefore  the  other  muft  b^  fq  too,  and 
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the  whole  bequeft  is  void  ?  No :  for  if  one  mediod  i« 
lawfiil,  tliat  one  (hall  be  purfued  and  take  ^ScSL  Decreed 
the  dcvife  to  be  good,  and  the  money  to  be  invefted  in 
South  Sea  ^uv^uitics.  l^ikc  Gra}rfQn  and  Atkinfbn^  7th  Nov, 
1752,  it  was  infifted,  for  the  charity,  that  there  is  an 
elc^Stion  in  the  prefent  cafe,  in  the  truftees,  either  to  lay 
out  the  money  in  kind,  or  continue  it  in  the  funds. 

Lord  Hardwlcke^  ChanceHor* 

'  THIS  is  not  a  clear  cafe.  Q^  If  this  is  a  good  and  valid 
dffpofition  of  the  570/.  and  five  twenty-fourths  of  the  remain* 
der  of  teftator*s  eftate,  or  void  by  the  ftatute  of  mortmain  ? 

I  THiKic  it  would  be  a  hard  conftru£):ion  to  iay  fuck 
a  charitable  bequeft  is  void  by  the  ftatute.  If  a  perfbn  di- 
rects money  to  be  laid  out  in  lands  for  a  charitable  u(e,  it 
would  be  void,  although  the  court  would  order  the  money 
to  be  placed  in  the  funds  till  the  purchafe  is  made :  fo  where 
a  man  gives  it  in  fuch  manner  that  the  land  to  be  pur- 
chafed  is  the  final  end  and  thing  given.  But  where  tiierc 
is  fufficient  room  for  the  court  to  (ay  there  is  adifcre- 
I  tionary  power  in  the  truftees  to  lay  the  money  out  one  way 

or  other,  either  in  the  funds  or  in  lands,  I  have  deter- 
mined fach  a  dcvife  to  be  good  ;  as  in  Sore(by  and  Holliiis, 
and  Grayfon  and  Atkinfon,  7th  Nov.  1752.  I  am  of  opi- 
nion there  is  room  to  conlhue  this  bequeft  with  fuch  la- 
titude. 

I  DO  not  lay  any  weight  on  the  direflions  to  place  the 
money  in  the  funds  in  the  firft  place,  for  that  would  be  to 
inakc  the  validity  of  a  will  depend  on  the  order  of  the 
words.  .  The  dirccHon  is  to  pjace  the  money  in  die  funds 
until  laid  out  in  lands  to  the  f^tisfa^lion  of  my  truftees. 
When  can  that  be  ?  Not  while  this  ftatute  is  in  force. 
!  Juppofc  it  had  been  till  by  Liw  it  may  be,  fuch  bequeft 

would  be  good.  Thofc  words  muft  mean,  when  the 
truftees  approve  of  laying  it  out.  That  cannot  b^  while 
the  ftatute  of  mortmain  is  in  force ',  it  would  be  to  aft 
contrary  to  their  truft, 
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It  was  laid,  the  rule  of  conftruftion,  as  to  devife  of 
money  to  be  laid  out  in  lands,  is  the  &me  now  as  it  was 
before  the  ftatute  of  mortmain.  That  is  true.  But  fuppofe 
the  truftees  in  this  cafe  would  not  a6l,  the  truft  would  de** 
volve  on  the  court,  and  I  would  order  the  money  ^o  be 
placed  in  the  funds,  and  not  invefted  in  lands. 

Sir  Joseph  Jekyll  always  did  fo  before  the  ftatute. 
I' would  not  be  underftood  to  (et  up  a  different  rule  of  con-* 
f^rudion  of  wills  fince  the  ftatute  of  mortmain,  from  that 
which  prevailed  before.  This  would,  in  my  opinion,  have 
been  a  found  rule  before  the  ftatute. 

An  obfervation  arifes  on  the  lace  of  the  will,  as  if  tes- 
tator had  thought  this  bequeft  might  continue  on  govern-« 
ment  fecurities  for  ever. 

He  diredls  the  application  of  die  intereft,  profits,  and 
rents  of  the  five  twenty-fourths,  and  of  the  570  /.  oi\  of 
the  lands  which  fhould  be  purchafed  therewith.  It  being 
i|i  die  disjun£live,  feems  to  give  an  election:  the  wovda 
f<  for  ever,"  arc  applicable  to  bodi  alternatives. 

No  mifchief  will  follow  from  hence:  this  is  a  diiFerent 

"I 

Ibrt  of  charity  from  thofe  pretended  gnes  in  time  of  popcrf 
^  monkery^ 
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No.  XVIII. 

PECREE  of  LoKD  Chancellor  NORTHINGTON 
in  the  Remarkable  Case  of  NORTON  if.  REII4.Y 
i5f  Ah.  lOth  Dec.  1']6j^  Reg.  Lib.  B.  66. 

THIS  was  a  bill  filed  by  the  plaintijf^  a  feme  fele,  again/I 
the  defendant  Rcilly^  a  Mcthodift  Preacher,  and  Others^ 
irujiees  named  in  a  deed  of  gift  executed  by  tbr  plaintijfto 
the  defendant :  Prayings  thatfuch  deed  might  he  delivered  wp 
to  be  cancelled,,  and  that  the  defendant  Reilly  might  be  re* 
Jhrained  from  proceeding  at  law  for  the  recovery  of  the  jr- 
rears  of  an  annuity  of  50  U  granted  by  the  plaintiff  t9  feii 
defendant  J  and  refund  fuch  monies  as  he  Jbould  appear  I0 
have  obtained  from  the  plaintiffs  alledging^  that  the  defemknt 
hadf  by  various  frauds  and  impoJitionSy  prevailed  upon  th^ 
plaintiff  to  advance  him  feveral  fums  of  money  at  divers 
timesj  and  to  execute  a  deed  (thereby  fuggefied  to  be  in  con^ 
fderation  of  109.  and  for  other  valuable  conjiderations)  for 
granting  an  annuity  of  y^\.  a  year  to  the  defendant^  and 
ftcured  upon  her  real  ejlates.     The  bill flated  feveral  curious 
letters  from  the  defendant  to  plaintiffs  and  various  a^s  of 
frauds  impofitioHy  and  mifreprefentation^  on  the  part  of  the 
defendant. 

IwCiiAifcsnY.  'TpHIS  caufe,  as  it  has  been  very  juftly  obferved,  is  the 

lroiiont».RcUly.  A     ftrft  of  the  kiiul  that  ever  came  before  this  court t 

Court  of  chan-  and  I  may  ^d^-,  before  any  court  of  judicature  in  this  king- 

wry  vvHlrcKcTc  j^^^^     Matters  of  religion  are  happily  very  rarely  matters 

cftt^iiTcd  under  of  difputc  ill  the  courts  of  law  or  equity.     lu  regard  to 

•kcumftarccs  Proteftant  DifTenters,   under  which  denomination  it  liaf 

iBf  fanatical  dc-  '  . 

Wi'oii.  been  attempted  to  (hclter  and  include  the  defeiuiant  Rcillvi 

no  man  whatever  has  a  greater  regard  and  eftecm  for 
thofe  who  really  are  fo,  than  I  bear  5  and  God  forbid  that 
in  the  prcfjnt  age  the  true  diflentcrs  of  every  kind  fhould 
pot  be  tolerated,  or  that  the  fpirit  of  chriftianity  fhould  iq 
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|his  kingdom  lofe  the  fpirit  of  moderation.  I  can  and  do 
cfteem  the  profcffors  of  one  equally  with  thofe  of  our  own 
cftablilhed  church,  to  which,  not  only  from  the  profeffion 
of  my  faith,  but  from  my  principles,  I  bear  an  higher  ve- 
neration :  but  very  wide  is  the  difference  between  diffen^ 
ters  and  fanatics,  whofe  cantipg  and  whofe  dodrines  havo 
no  other  tendency  than  to  plunge  their  deluded  votaries 
into  the  very  abyfs  of  bigotry,  defpair,  and  enthufiafm ;  and 
though  even  againft  thofe  unhappy  and  ialfe  paftors  I 
would  not  wifli  the  fpirit  of  perfecution  (hould  go  fordi, 
yet,  are  not  thefe  men  to  be  difcounten^nce4  and  dif-  ^ 

couraged  whenever  they  properly  come  before  the  courts 
^f  juftice  ?  men  who  go  about,  in  the  Apoftle's  Iangua<yc, 
creep  into  people's  dwellings,    deluding  weak  women? 
men  who  go  about  and  diffufe  their  rant  and  warm  en- 
thufiaftic  notions,  to  die  deftruAion  not  only  of  the  tem- 
poral concerns  of  many  of  his  majefty-s  fubje^s,  but  to  % 
the  endangering  their  eternal  welfare  ?  And  fliall  it  be  Cud  * 
that  this  court  (hall  not  relieve  againft  (he  glaring  impo- 
ittions  of  thefe  men  ?   not  relieve  the  weak  and  unwary,                            « 
even  though  their  impofitions  are  exercifed  pn  thofe  of 
the  weaker  fex  ?   It  is  by  no  oceans  arguing  agreeably  to 
the  practice  and  equity  of  this  court  to  infift  on  it :  diis 
court  is.  the  guardian  and   prote£tor  of  the  weak  and 
belplefs  of  every  denomination,  and  (he  punifher  of  fraud           i 
and   impofition    in   every  degree ;    yes,   this  court  can 
extend  its  hands  of  protection;   it  has  a  confcieiice  to 
relieve,  and  the  conftitution  itfelf  would  be  in  danger 
if  it  did  not.     To  come  to  the  prefent  cafe :  Here  is  a 
man,  nobody  knows  who  or  what  he  is  5  his  own  coun- 
fel  have  taken'  much  pains,  modeftly,  to  tell  mc  what  bg 
is  not  I  and  depofitions  have  been  read  to  (hew  that  he  is 
not  a  Meihodift.  What  is  that  to  me  ?    But  I  could  cafily 
have  told  them  what,  from  the  proofs  in  this  caufe,  and 
his  own  letters,  he  appears  to  be— a  fubtle  feftary,  wh« 
preys  upon  his  dchided  hearers,  and  robs  them  under  the 
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wutjk  of  religion ;  an  itinerant,  ^/s)o  propagates  bis  Cno* 
ticifm  even  in  the  cold  northern  counties,  where  one  would 
icarce  fuppofe  it  fiiould  enter.  Shall  it  be  (aid  in  bis  excuie, 
that,  as  to  thb  lady,  fhe  was  as  great  an  entbaftaft  as  hiro* 
iblf  when  he  iirft  became  acquainted  witb  ber,  and  confe- 
cfnently  not  deluded  by  him  ?   tt  appears,  indeed^  that  ike 
wrote  feme  verfcs  **  On  Ae  Myftery  of  the  Union  of  the 
Father,  Son,  and  Holy  Spirit."  *Tis  true,  by  diis,  fhe  was 
fer  gone,  but  not  gone  far  enough  for  his  purpofc,  as  we 
fhall  find  by  his  own  letters :  in  one  he  feys,   ^  Your  for- 
^  mer  paftor  has,  I  hear,  excommunicated  you ;  but  let 
•*  not  thcfe  things  difcourage  you,  but  put  youricif  in  my 
•*  congregation,    wherein  dwells   the    fulne6  of  God." 
How  icandalous,  nay,  how  blafphemous  is  this  !   In  ano* 
ther  his  m)rftical  expreffion  runs>    *'  You  will  be  there 
*^  weaned  from  men,  and  lean'n  to  complete  the  fijlnefe  of 
^  go(pcI  peace."    Thus  wss  (he  advanced  ftep  hj  ftepy 
and  imbibed  his  doflrincs,  till  quite  intoxicated,  if  I  may 
uic  the  cxprcflion,  with  his  madnefs  and  enthuiiafin. 

But  the  very  material  and  moft  eflentiat  pmnt  in  law, 
the  confideratton  of  the  dced^  fay  the  defendant's  counfd,  is 
the  dedicating  tlie  principal  part  <&  his  time  in  attending 
the  fpiritual  concerns  of  this  lady,  and  neglefting  \k\sfxky 
wlu)  thereupon  dcferted  him ;  the  only  good  thing,  in  my 
opinion,  that  appcan  in  the  caufe.  But  did  he  receive  no 
confideration,  no  recompence  for  his  fervice  r  I^t  us  ex* 
amine  a  little.  Does  he  come  from  Leeds  to  London  in  the 
ordinary  way,  a  ftage-coach  ?  No  :  he  muft  have  a  poft- 
chaifc,  and  live  elegantly  on  the  road,  at  the  plaintiff's 
cxpence ;  who,  it  appears,  at  different  times  gave  to,  or 
paid  for,  him  to  the  amount  of  52/.  19  J.  in  money,  be- 
fidcs  prefents  of  liquor  and  other  things ;  fo  that  his  own 
bot  imagination  was  further  heated,  we  find,  by  the  fpirit 
of  brandy;  for  all  which  favours  in  a  third  letter  his  ex* 
j)reinon  is,  "  I  thank  you  in  the  name  of  Our  Saviour  for 
^  all  kvndne£>  to  m?."    Thus  is  the  Deity  introduced  to 
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thank  her  for  her  fervices.  But  this,  I  (uppok^  like  the  fuU 
Tufs  of  Gody  as  was  obTerved  by  one  of  the  counfel,  is  to  be 
tsikxixifigurativily*  I  might,  I  believe,  with  more  propriety 
fay,  this  50  L  a-year  was  figurative  and  expreffive  of  the 
lady's  whole  fortune*  We  will  take  a  fhort  view  how  he 
proceeded  to  come  at  it.  The  lady  comes  to  town  by  his 
perfiiafions,  where  polSbly  (he  had  never  been  before,  goes 
and  lives  in  Surrey,  as  in  an  inquifition ;  for  (he  is  put  into 
a  houfe  environed  by  an  high  wall,  and  no  one  is  to  have 
acceis  to  her  but  her  paftor  or  the  attorney,  on  the  prefent 
occaAon  of  preparing  the  deed  in  queAion;  whereby  the 
defendant  was  to  ftep  into  and  iecure  a  part  of  her  fortune 
under  the  veil  ci  friendihip,  or  rather  by  lighting  up  in  her 
breaft  the  flame  of  enthufiafm :  and  undoubtedly  he  hoped, 
in  due  xime,  to  (ecure  the  whole  by  kindling  another  flame^ 
of  which  the  female  breaft  is  fufceptible;  for  the  iiivariahle 
llyle  of  his  letters  is,  ^  all  is  to  be  completed  by  kve  and 
**  union  /'*  But  to  return ;  In  this  place  of  inquifition  (he 
is  by  them  tutored  to  be  private  in  her  charity,  fo  that  hoc 
relations,  who  are  injured,  were  to  know  nothing  of  her 
prefent  bounty.  But  would  not  any  man  of  honour  in  t!ie 
profeffion  have  told  her,  ^  Madam,  you  are  going  to  do  a 
^  thing  which  may  embarrals  your  circumftances,  and  iii- 
*' jure  your  relations ;  a  thing  which  the  law  will  not  fup- 
*^  port  unle6  it  is  &irly  and  openly  obtained;  and  thcre^ 
^  fore,  unleis  you  will  apprife  your  friends  of  it,  I  will  not 
«*  be  concerned."  This,  I  iay,  was  incumbent  on  the  at- 
torney to  have  done;  but  this  was  omitted,  and  it  was 
done  in  (ecret.  Yet  let  it  not  be  told  in  the  ftreets  of 
London,  that  this  preaching  fedary  only  defended  his  juft 
ri^t,  and  muft  be  fupported  in  it.  Let  them  not  be  per- 
iecuted,  I  repeat;  but  many  of^them  deferve  to  be  repre- 
fented  in  puppet-(hews.  I  hav^  confidered  this  cau(e  not 
merely  as  a  private  piatter,  but  of  public  concernment  init 
utility.  Bigotry  and  endiufufm  have  fpread  their  baneAd 
ihfluciice  amongft  us  &r  and  ynic^  ajid  the  unhappy  ob- 

je& 
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je^s  of  the  contagion  almoft  daily  increafe :  of  this  not  only 
Bedlam,  but  mod  of  the  private  madhoufes^  are  melanchc^y 
ftriking  proofs*    I  have  flayed  much  beyond  my  time,  have 
given  this  caufe  a  long  and  patient  hcar'mg ;  and  inafmuch 
as  the  deed  was  obtained  on  circumftances  of  the  greateft 
frauds  impofithn^  and  mifrcprefentation  that  could  be,  let  it 
be  decreed,  That  the  defendant  Reilly  c;;cecute  a  releafe  to 
the  plaintiff",  m^s.  Norton,  of  this  annuity,  and  deliver  up 
the  deed  for  fecuring  it ;  and  if  any  difference  arife,  let 
the  £imc  be  fettled  by  the  mafler,  who  is  to  take  an  ac-* 
count  of  all  fum  or  fums  of  money  paid  by  the  plaintiiti 
mrs.  Norton,  to  the  defendant,  or  to  his  ufe  \  for  which 
purpofe  all  proper  parties  are  to  be  examined  upon  inter- 
rogatories, and  all  which  fums  the  defendant  is  hereby 
decreed  to  pay,  together  with  the  cofts  of  this  fuit.     I  can- 
not conclude  without  obfjrving,  that  one  of  his  counidj 
with  feme  ingenuity,  tried  to  (belter  him  under  the  dcno- 
minaticn  of  an  independent  preacher :  I  have  tried,  in  the 
ilcc;:i;c  1  h;i.  c  made,  to  fpoii  his  independency. 
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WEST  verfus  ERISSEY,  In  Scac*  Trxn.  1726*- 

CASE. 

ARTICLES  on  marriage  to  fettle  lands  on  hufbanJ 
.  and  wife  for  their  lives,  remainder  to  the  heirs  male 
cf  the  body  of  the  hufband  by  the  wife,  remainder  to  the 
heirs  male  of  the  body  of  the  hufband  by  any  other  wife, 
remainder  to  the  Yitvcsfinali  of  the  body  of  the  hufband  by 
this  wife.     A  fettiement  is  made  before  the  marriage,  and 
(aid  to  be  pcrfuant  to  the  articles,  whereby  the  lands  are 
limited  to  the  hu(band  for  life  fans  wafte,  and  w^ith  pow- 
er to  make  leafes,  remainder  to  the  firft,  &c.  fon  of  the 
marriage  in  tail  male,  remainder  to  the  firft,  &c.  (on  of 
any  other  marriage  in  tail  male,  remainder  to  the  heirs  ef 
thi  body  of  the  hulband.    There  are  ifTue  two  daughters ; 
and  the  hufband  fufFers  a  recovery,  and  devifes  the  premises 
to  his  fifler.    The  daughters  may  in  equity  compel  the 
devifee  to  convey  the  premifes  to  thenu 

Tengelfyy  Chief  Baron. 

I  SHALL  always  be  willing  to  follow  precedents  of 
the  court  of  chancery,  but  not  willing  to  go  fiirther;  for 
if  after  a  fettiement  is  executed  and  acquiefced  under  for  a 
great  number  of  years,  the  parties  (hall  fay  there  was  an 

*  ThU  Cafe  ii  iUted  and  reported  in  Comyns,  416.  and  in  2.  Peert 
Will.  349.  whicb,  however,  contain  a  very  fliorc  note  of  this  decree  in  th« 
court  of  exchequer.  In  Comyns  there  is  the  jadgmeot  of  the  houfcTof 
lords  t  and  in  3.  Bro.  P.  C.  327.  and  in  Peert  Will,  as  above,  a  mora 
foU  report  of  the  cafe,  and  of  the  argumenti  arKl  jodgmeat  in  H.  L.  by 
ivtvch  this  decree  of  the  court  of  eachequw  was  revnicd, 

agree- 


4o4  cAsE  or  WEST  AND  ERISSEV^ 

agreement  contrary  to  the  terms  of  the  fcttlcmcnt,  and  tiiat 
therefore  the  fettlement  ought  to  be  varied,  this  would 
make  limitations  of  eflates  too  uncertain  and  loofe,  and 
courts  of  equity  woiild  make  fettlements  rather  than  the 
parties. 

By  the  a£l  to  prefcrve  efiates  to  pofthumous  children, 
It  ieems  that  neither  law  nor  equity  coul(l>  in  that  cafe) 
help  fuch  ifiues,  and  thdfefore  that  cafe  required  the  aflift- 
ance  of  the  legiflature. 

If  there  Was  a  defeft  of  truftees  to  pfefciVe  contingent 
temainders,  there  is  no  indance  (that  I  have  ever  heard  of) 
</a  court  of  equity  fupplying  that  defers  neither  is  there 
suiy  iiiftancc  of  a  court  of  equity  fetting  aAde  conveyances 
by  tenant  for  life,  and  truftees  for  preferving  contingent 
remainders^  though  it  Is  ikid  in  the  cafe  of  Pye  and  Gorge, 
.that  it  would  be  a  breach  of  truft* 

There  is  a  great  difference  between  carrying  articles 
into  execution  by  a  court  of  equity,  aaid  a  court  of  equity 
varying  a  fettlement  /nade  after  articles. 

jkP.Wi&.622*       That  in  the  cafe  of  Trevor  and  Trevor  there  was  no 
.  fettlement, 

I  AM  determined  now  in  my  judgment  upon  thefe  at- 
•  tides  by  the  explanation  of  them  by  the  fetdement  fubfe- 
quent  and  before  the  marriage  took  cfFc<El. 

The  length  of  time  is  material;  for  now  lefe  proof  will 
£itisfy,  after  fuch  a  length  of  time,  than  would  have  done 
in  cafe  the  matter  had  been  recent. 

Mary  lived  till  the  year  17 15,  and  {he  never  required 
a  ftrift  fettlement ;  ancj  I  (hould  think  that  a  court  of  equity 
fliould  not  carry  articles  of  this  nature  into  execution  after 
a  great  length  of  time. 

Upon  the  articles,  Richard  has  an  indifputablc  eftate 
tul ;  but  it  is  obje£led,  that  the  intent  is  otherwifc  :  if  it 
had  been  cxprefled,  that  there  fliould  have  been  a  ftriQ  fet- 
tlement to  daughtcjrs,  I  muft  have  been  bouiid  by  it. 

The 
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The  fetttement  in  this  date  is  as  much  in  favour  of 
daughters  ad  the  articles ;  but  diere  was  a  greater  regard 
had  to  heirs  males  than  to  daifghters,  {<Sr  there  was  no  re- 
mainder limited  to  daughters  until  after  the  default  of  iiTue 
male  by  any  rentor. 

Here  then  is  an  explanation  of  a  4oubtfuI  inientioxi  in 
Che  articles  by  a  ietdement  cautioufly  dfawn,  executed  by 
the  £ime  parties,  and  without  farprife. 

Ik  the  ^afe  of  Honor  and  Honor,  the  eftate  was  not  li-    i.  P.  Win.  t%i. 
mited  to  the  £unc  perfons  as  was  intended  by  the  articles; 

It  would  be  hard  if  after  fir  Peter  Killegrcw  (who  wa^ 
the  fadier  of  the  lady)  had  acquieiced  in  this  fcttlement 
during  his  life,  that  I  (hould  now  difturb  it. 

The  parties  themfelves  have  done  what  2^  fought  hj 
this  bill ;  that  is,  have  carried  thcfe  articled  into  a  legal 
execution. 

The  common  courfeoffettlemcntsis,tolimit  the  eftatel 
to  the  £ither  for  life,  remainder  to  truftees,  &c.  remain- 
der to  the  firft  and  other  fons,  &c.  i  but  it  is  not  fo  In  the 
cafe  of  daughters ;  and  die  common  coirrfe  of  conveyancing 
is  to  be  regarded. 

As  there  has  been  an  execution  of  the  articles  by  a  legal 
conveyance^  it  would  be  too  hard  in  a  court  of  equity  to 
fet  it  afu 


Baron  Hak  dubUavit. 

Baron  Cartin 

THAT  were  it  in  die  cafe  of  a  fon  of  that  mJuriage^ 
though  there  were  no  truftees,  &c.  yet  a  court  of  equity 
would  carry  it  into  execution :  not  fo  in  the  cafe  of  daugh^ 


Baron  Comyns. 

THIS  cafe  goes  fiirdier  than  any  prectdent,  antt  &rdier 
than  re^on  can  carry  it. 

Vol.  I.  I  i  hf 
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In  this  caic  there  was  not  fo  great  care  taken  (or^^ 
ifTuc  feir.alc  as  for  the  inalcs ;  for  the  ifTue  male  of  any 
other  wiicy  though  flraiigers  to  the  conrideration  of  this 
marriage,  arc  by  thcfc  articles  preferred  before  the  ilTue 
fciuale  of  the  marriage. 

Why  caruiot  this  fcttlcment  be  (aid  to  be  as  fiill  a  decla- 
ration of  the  intent  of  the  parties  at  the  time  it  was  made, 
as  the  articles  ^vcre  at  the  time  they  were  entered  into? 

It  is  in  proof  that  this  fettlemcnt  was  drawn  by  counfel, 
and  with  deliberatloii  i  and  wherein  it  varies  from  the  arti^ 
cleS)  wc  fhould  prefuiiie  a  fecond  agreement* 

TL'he  grounds  of  varying  deeds  in  a  court  of  equity  arc, 
that  the  parties  intent  has,  either  by  fraud  or  mi&pprehcu* 
(ion,  been  miflaken  i  and  I  have  not  known  an  infiancc 
&f  a  fettlement  being  varied,  unleis  it  appears  from  articles, 
f>r  from  proof,  to  have  been  contrary  to  the  intent  of  the 
parties  >  v^rhich  is  not  the  cafe  here. 


AT  ANOTHER  DAY. 

I'V  is  not  ufupJ  where  an  cftatc  for  fife  is  limited,  v/ita 
rcn^.aindcr  to  the  firft  and  other  fons,  diat  there  flioulJ  be 
faic  like  ellatc  to  daughters, 

'{'here  is  a  ftrong  prcfumpttcn  that  tiiis  (ettlement \V3S 
3L  ( cclaration  ot*  the  intent  of  the  parties  by  tlic  articles. 

1  r  would  fhakc  all  purchafes  and  fettlements,  if,  after  fo 
long  a  tracl  of  time  as  in  this  cafe,  v^c  (hould  have  rc- 
wurfc  to  articks  to  find  out  whether  Lherc  was  any  varia- 
tion from  tliem  in  Icttlcra^nts  made  in  purfuance  thereof 

JScron  Carter, 

WHEN  the  fettlemcnt  was  made,   the  marriage  Mi'ay 
tWndcd  upon  the  icttlement,  and  not  upon  the  articles. 
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Chiif  Baron. 

IF  we  {hould  fet  afide  this  fettteihent^  the  hext  flcp 
would  be  to  fet  afide  all  the  purchafes  made  under  the  re^ 
covery  by  Richard ;  which  would  have  (hocked  us  at  the 
very  firft  hearing.    It  is  time,  therefore,  to  ftop  here.  ' 

There  is  great  difference  between  coming  to  a  court 
of  equity  for  an  execution  of  articles  by  a  (ettlement,  and 
coming  to  fet  afldc  a  fetdemerit  before  marriage  as  vari*^  * 

ant  from  articles  >  and  it  would  be  too  dangerous,  after 
forty  years  acquiefcence,  to  (hake  this  (ettlement. 

The  bill  difiniiTed  ptr  tot.  Cur. 

[This  Decree  in  the  Court  of  Exchequer  w^Sj  Feb.  15, 
1727,  reverjidjon  Appeal^  by  the  Hcufe  of  Lords^ 
Vide  3.  Brown,  P.  C.  337.  Viner,  v.  1 5.  286. 
p.  3.  294.  p.  13.  2.  Eq.  Caf,  Abr.  39.  p.  t% 
Forrcfter,  20.  Feame's  Cont.  Rem.  66.  75.] 
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ATWOOD  verfui  EYRE  In  Chakcsky*. 


M 


OTION  to  quafh  the  h^wx^gjignificavit:   «  Tq 
^'  the  mod  fercne  prince  in  Chrift  George  the 
Sigiufiemvit         it  Second,  &c.  I  William,  archbifhop  of  Canterbury,  J:c. 

^  Hgnlfy  and  make  known^  that  the  right  worlbipful  J.  Bet* 
^  fefworth,  dr.  of  laws,  ofEcial  principal  of  our  arches  couit 
^  of  Canterbury,  lawfully  appointed,  in  right  and  due  pro- 
<<  ceedings  in  a  certain  cafe  of  appeal  and  complaint  concern- 
*^  i^ig  matters  merely  ^iritual,  brought  befbref  him  in  judg- 
^  ment  by  the  reverend  G.  Atwood,  bachelor  of  divinity, 
*^  archdeacon  of  Taunton  in  the  province  of  Canterbury, 
**  againft  the  reverend  T:  Eyre,  clerk,  mafter  of  arts,  vicar 
^  general,  and  official  principal  of  the  right  reverend  £i- 
^  ther  in  God  the  biihop  of  Balh  and  Wells,  at  the  peti* 
'^  tion  of  tiSc  procurator  of  the  (aid  G.  Atwood,  did  decree 
"  the  faid  T.  Eyre  for  his  manifeft  contumacy  and  con- 
*^  tempt  in  not  appearing  before  our  £ud  official  princi* 
"  pal,  &c." 


The  cafe  appeared  on  the  appeal  to  be  this:  Eyre, 
chancellor  of  tlic  diocefe  of  Bath  and  Wells,  cited  At* 
woodj  archdeacon  of  Taunton,  ex  pura  officioy  to  appear 
before  him,  and  bring  into  his  regiftry  all  the  wills  he  had 
proved  (which  citation  was  founded  on  the  126th  canon}. 
The  archdeacon  accordingly  appeared  ^  and  alledged,.tharhe 
was  not  obliged  to  bring  in  the  wills,  becauCe  he  hath  an 
iincicnt  regiftry;  whereupon  he  was  ordered  to  appear againr 
but  he  not  appearing,  the  chancellor  decreed  him  to  be  ex- 
tommupicated.  From  thence  the  archdeacon  appealed  ta 
the  dean  of  the  arches,  and  he  decrees  an  inhibition  and 
i2it2Xion ',  which  laft  being  pcrfonally  fcrved  on  the  chan* 

*  The  precife  dare  of  thii  cafe  does  not  appear,  md  it  fcemi  to  luvf 
•ivjped  t!ie  no^ce  of  all  tha^wriccM  o«  (ht  fubje^ 

ccUor^ 
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cdlor,  he  faid  he  wouM  not  obey  it ;  and  he  ordered  the 
excommunication  to  be  pubUfhed,  and  lequeftration  to  go 
out  as  tobodithe  archdeacon's  livings-,  which  accordingly 
MTiied:  thereupon  die  archdeacon  brought  a  fecond  ap- 
peal to  die  dean  of  the  arches,  who  caQed  the  chancellor 
to  anfwer;  which  not  doing,  he  was  pronounced  in  con« 
tempt :  and  after  a  further  time  given  him  to  appeal,  which 
ke  ftiU  refufed,  he  was  pcpomuitinicaled,  and  after  fig- 
oified.  * 

It  was  obje£led  to  (he  Jigntficavit  by  mr.  Fazakerly, 
(i.)  That  it  is  not  under  the  archbiftiop's  feal.  (2.)  That 
it  does  not  fiifficjently  expreis  for  what  caufe  the  chancellor 

'  is  excommunicated ;  whereas  it  ought  to  have  fet  out  the 
nature  of  the  cafe,  that  it  might  appear  whether  it  was  of 
ecclcfiaflical  jurifdi£lion.  King  and  Fowler,  Salk.  293, 
Trollop's  cafe.  The  fentence  made  by  the  original  judge 
is  not  to  be  called  in  queftion  but  by  thoie  who  have  a  ju- 
rifdi  Aion ;  and  if  he  hath  made  a  decree  in  a  caL*  where  he 
had  no  jurifdi£tion,  another  ecclefiaftical  judge  cannot  take 
notice  of  it. 

If  therefore  they  have  ei^commumcated  a  perfon  where 
they  had  no  jurifdidlion,  and  the  excommunication  is  not 

.  made  void,  his  liberty  is  taken  away  by  a  void  a^;  and  a 
writ  of  excmwiunicato  caplendQ  muft  be  in  force  to  compel 
him  to  appear  before  a  court  that  hath  no  power  to  call 
him  before  them.  On  non-appearance  to  a  citation  (in 
which  cafe  there  is  nothing  before  the  court  but  the  cita- 
tion itfelf,  which  is  only  to  call  the  party  to  a[^>ear),  a 
ftifficient  caufe  muft  be  fet  forth,  that  the  matter  may  ap- 
pear to  be  of  fpiritual  cognizance. 

It  W2^  anfwered  by  dr,  Paul  (the  king's  advocate},  and 
Wilier,  attorney  general,  (i.)  That  the  archbifliop  hath 
(cveral  courts  \  in  each  of  which  he,  hath  a  particular  feal 
(and  he  may  furcly  ieal  as  he  pleafc] ;  and  this  is  the  an- 
cient feal  of  this  court,  and  thcjignificavit  here  (according 
|o  the  conftant  practice)  in  the  archbifhop's  name,  and  is 

I  i  3  hi^ 
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his  certificate,  being  both  in  his  name  and  leakd  with  hti 
feal.     (2.)  That  the  caufe  here  of  the  excoaununicatioii  is 
(ii/ficiently  exprefled  by  die  words   (concerning  matten 
merely  fpiritual) ;  which  is  a  technical  term,  and  denotes 
no  more  than  that  it  was  a  cau(e  of  which  an  ecdefiafUcal 
judge  hath  jurifdi£Uon.    If  an  ecclefiaftical  jud^  thereof 
hadi  juriPJitSlion  of  this  cafe,  the  queftion  will  be,  If  die 
dean  of  the  arches  hath  a  jurifiiiction  there?  wtidi  he 
plainly  hath  by  the  24th  H.  8.  c.  I2«  on  which  the  arch- 
bifliop's  jurifdiftion  is  founded.     By  that  ftatute  the  eccle«> 
fiaftical  court  had  a  right  to  receive  this  appeal*,  and  if  it 
hath  not  a  right  to  cite  the  parties,  it  is  giving  a  junfiiic-> 
tfon  without  a  fuHicicnt  means  to  enforce  it;  and  if  diej 
have  a  power  of  citing  them,  excommunication  is  the  pro- 
per procc&  to  make  the  citation  efFeclual :  indeed,  where 
the  proceeding  is  in  an  original  caufe,  the  nature  of  the 
caufe  mud  be  iet  forth,  according  to  the  rule  in  Salk.  293. 
and  according  to  Trollop's  cafe ;  but  this  being  upon  an 
;ippcal  (which  proves  nothing,  but  is  only  a  fuggeftion  of 
tiic  party  complaining,  and  warrants  the  fuperior  judge  to 
graiU  a  citation},  and  the  proceedings  below  not  being 
tranfniittcd  to  the  archbifliop,  he  cannot  poffibly  certify 
any  thing  farther  than  is  done  here  ^  for  one  bifhop  cannot 
certify  for  another,  i,  Inft,  134,  a.;  and  the  archbifliop 
could  only  tranfniit  what  was  before  him  9  which  plainly 
diftinguilhes  this  from  an  original  c^^fe,  where  all  the  pro- 
ceedings arc  before  the  judge,  and  he  may  fet  forth  the 
nature  of  it.     Befides,  fuppofe  the  chancellor  (hould,  ex 
officio^  cite  a  party  in  a  caufe  of  a  temporal  nature,  he  it 
|!0t  to  be  adn)itted  to  fay  afterwards  that  it  is  not  of  eccle- 
fiaftical cognizance^  in  order  to  fcreen  himfelf  from  an  ap- 
peal upon  the  whole,     The  archbifliop  here  bath  a  jurifc 
didllon  by  ftatute :  a  coiitcmpt  warrants  an  excommunica- 
tion ;  and  thcarchbifliop  could  certify  no  other  than  d»t 
be  haA  done :  and  if  the  chancellor  ^  is  not  to  be  held  by 

tlie 
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the  archbi(hop*s  certificate,  he  mud  certify  what  was  done 
before. 

Lord  Chatuellor^ 

• 

THE  firft  objc£lion  is  not  at  all  material.  The  fccond 
is,  with  regard  to  the  general  manner  of  dcfcribing  the  cafe. 
Though  the  court  of  common  law  is  bound  to  afSft  th« 
fpiritual  court  in  matters  of  fpiritual  cognizance,  yet  it 
muft  appear  in  the  certificate,  before  a  writ  excotnmunicato 
capiendo  ifTues,  Aat  it  was  a  caufe  depending  before  them, 
and  of  which  they  bad  cognizance,  and  this  antecedent  to 
the  5th  Eliz,  ch.  23,  and  the  bifhop's  certificate  ought  to 
cxprefs  the  particular  caufe  of  excommunication.  This 
court  is  not  to  afiift  the  fpiritual  court  in  proceedings 
where  they  have  not  a  jurifdiilion,  nor  ever  to  trufl  to 
their  faying  they  had  a  jurifdiftion,  but  the  law  leaves  it  to 
diis  court  to  judges  and  if  it  doth  not  appear  to  be  of  fpi- 
ritual jurifdif^ion,  this  court  ftops  the  writ. 

The  queftion  here  is,  \(  xkiis  Jignificavit  hdAi  defcribed 
the  cafe  fufficiently  with  regard  to  the  expr^flion  (con- 
cerning matters  merely  fpiritual)  ?  They  are,  indeed,  tech- 
nical words,  and  are  the  fame  as  to  (ay,  concerning  a  mat- 
ter of  which  the  fpiritual  court  l>ath  jwrifdicli^n :  but  thefc 
laft  words  are  not  fufficient ;  for  this  court  is  to  enquire 
whether  they  have  a  jurifdi^aion?  and  not  to  take  the 
word  of  a  fpiritual  ofEccr. 

Whether  the  words  in  the  writ  may  not  take  in 
things  which  belong  to  the  common*law,  I  cannot  tellj 
but  1  will  not  take  any  ecclefiaflical  judges  words  for  what 
is  in  their  jurifdiclion.  We  have  found  by  cxjieriencc, 
if  they  could  they  would  bring  almoft  c\'ery  thing  under 
their  jurifdi£lion ;  as  wimefs  that  cafe  mentioned  by  dr. 
Paul,  of  excommunicating  a  perfon  prcpUr  elijionem  fidel^ 
bccaufe  the  pariy  warranted  the  horfe  found  when  it  was 
pot ;  and  that  other  cafe  mentioned  by  him,  of  cxcommu* 
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nicating  a  Quaker  for  not  paying  marriage  fees,  thou^ 
married  at  their  own  meeting. 

That  which  makes  the  difficulty  here  is,  that  this  ex- 
communication is  not  pronounced  in  an  original  cafe,  btxt 
in  cale  on  appeal  \  aqd  it  is  C^d^  ibs^t,  whether  the  judge  be- 
}ow  had  or  had  not  a  juriOi£lion,  die  dean  of  the  arches  hai 
a  jurifdidVion :  but  if  the  cafe  below  was  pf  fuch  a  nature 
that  the  inferior  jqdgc  had  no  jurifdiAion,  a  fuperior  eccle- 
fiaftical  judge  cannot  Ipye  one,  and  hath  nq  tight  tc>  pro- 
ceed in  any  cafe  of  appea]  brought  thereon,  becaufe  the  in^ 
ferior  might  hayc  been  hindered  by  prohibition.  Here  the 
archbi(hdp  did  not  think  it  cqough  to  iay  that  it  was  an  ap^ 
peal,  but  alfo  adds,  that  it  was  concerning  a  matter  merely 
fpiritud.  It  is  objcdtwd  t|)at  the  proceedings  are  ftill  in  the 
court  bclow^  and  ^t  thereof  the  archl^ifliop  could  not 
certify  otherwifc  than  he  hath  done  here,  But  when  it  is 
confidcrcd  that  the  ^ppc^\  defcribcs  the  ca(*.*,  that  is  an  an* 
fwcr  to  tliis  objcftipn:  for  though  the  appeal  cannot  be 
tikcn  to  be  true,  but  the  complaint  mud  prove  his  fug- 
gcllion,  yet  it  is  true  prima ^ac'te  all  one  as  a  c'\tation,  or 
as  a  bill  o\\  a  demurrer,  which  is  taken  to  be  true  at  that 
time  to  determine  the  matter  in  difputci  fo  jh^t  the  jud<^^ 
might  l]avc  defcribcd  the  cafe  iii  the  fame  manner  as  it  is 
ill  the  appeal :  the  dcfciiption  of  the  cafe  therefore  is  toQ 
general^  and  \^q  JtgKifica'uli  n^.uft  be  quaflicd. 

[Th:$  ivas  talvn  dovjn  in  fticft-band  hy  Mr.  DenT. 
*f  Lincoln  s  -  /'.v/.  1 
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(^ASE  0n  Devisb  ^,Real  and  Pehsonal  Estate  s 
with  Mr,  PEERE  WJLLIAMS's  Ofinion. 

JAMES  SMITH,  cfq.  being  fdfcd  of  fevcral  freehold  Aof. »,.  tj^ 
lands  and  houfes,  by  his  will,  amongft  other  diings,  gives  Caft^  wlieilMr 
as  follows,  viz.   ^  Item^  I  give  and  devife  unto  my  fon  *•  ^"^  ^f' 
*^  Thomas  Smith,  and  his  aiSgns,  all  diat  my  houfe,  with  c^ttafeeflm! 
^  the  appurtenances,  filuate  and  being  in  Friday-ftccj  afore*  ^^  *J**.V*' 

Aaocy  foe  lisB* 

**  (aid,  and  now  in  poflfeinpn  or  occupation  of  mr.  Tho- 
^  mas  Sandford,  or  his  affigns."  And  the  refidue  of  his 
cftate  the  tefta^or  gives  in  thefe  words,  viz.  "  And  as  i§ 
*5  tbe  refidue  efafl  my  gopds^  chattels^  (md  ejiate  whatfoever^ 
^^  after  all  my  juft  debts,  legacies,  and  funeral  charges  paid 
*^  and  (atisfied,  not  herein  or  hei-eby  before  dcvifed,  I  do 
**  hereby  give  and  devife  the  fame  unto  my  laid  brother-in- 
^^  law  William  Burrell,  and  to  my  iaid  daughter  Ann 
^  Smith,  whom  I  do  hereby  make,  conftitute,  and  ap- 
^  point  to  be  executors  of  this  my  laft  will  and  teftament** 

Note,  The  teftator,  James  Smith,  had  an  elder  foa 
named  John  Smith,  who  died  fome  years  ago,  but  left  a 
fon,  who  n  now  living ;  and  the  above  Thomas  Smith,  his 
uncle,  is  lately  dead  inteftate,  and  without  iflue ;  and  the 
fon  of  the  &id  John  Smi0)  claims  the  above-mentioned 
houfe,  as  beif  at  law  to  the  laid  inteftate  \  and  die  (aid  Ann 
3mith,  now  Ajin  Mead>  m^o  funrived  the.  faid  William 
Burrell,  claims  the  (aid  houfe  by  virtue  of  the  (aid  rcfiduarj 
devife ;  therefore,  as  this  cafe  is, 

Q.  Whether  the  fun  of  the  fiud  John  Smith,  or  the 
j&id  Ann  Mead,  is  indtlcd  to  the  ^eho|d  and  inheritance 
pf  the  (aid  houfe  ? 

I  AM  fenfihle  there  is  a  great  audioiity  in  this,  ctfei 
\vhipb  fays  that  ^  if  one  devife  lands  to  one  and  his  a£r 
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•*  Cgns,  without  adding  the  words  (for  ever),   that  thk 
**  paffcs  but  an  cftate  fiw  life,*'  i.  hii\,  9.  b. 

But,  with  deference  to  this  great  authority,  I  think 
there  is  rcafon  to  make  at  Icaft  fomc  doubt  what  the  law 
MS  in  this  point.     The  Year-books  cited  by  lord  Coke  in 
the  margin,  do  not  warrant  this  apinxon  (  and  diere  it 
the  authority  of  a  very  learned  judge,  mr.  juftice  Dode-* 
ridge's  opinion,  Latch.  49.  diff'cring  korti  opinion  of  lord 
Coke.  And  die  reaibn  of  the  cafe  &ems  to  one  in  fiivour  of 
judge  Dod^idgc's  opinion :  for  a  device  of  land  to  a;  man 
and  his  aifigns,  ieems  to  import  a  dcvife  of  lands  to  a  man 
to  aflxgn  or  difpofe  of  as  be  thinks  fit^  which  words  in  a 
will  pals  a  fee.    And  in  the  fame  place,  in  I.  Inft.  9.  hi 
it  is  £iid,  ^^  If  I  dcviie  lands  to  one  to  give  and  to  fell, 
'^  this  is  a  fee/'     And  as  to  the  objedion,  that  where 
lands  are  deviCrd  to  a  mao  and- his  af&gns,  that  the  words 
(and  his  aiTigns)  are  iatisfied  by  the  deviiee  having  a  power 
to  ailigD  over  bis  eftate  for  life  -,  by  the  iame  rcalbn  it 
muil  be  fiud,  that  vAaest  lands  are  deviled  to  oiie  to  give 
or  to  dll,  thefc  latter  words  might  be  iatisfied,  th«  de« 
viiee  hiviiig  a  powier  to  give  or  fell  his  efUte  for  life,  and 
ap  vendee  is  an-affigaee^  vriieceas  it  will  be  admitted^  that 
ihoCf  jalter  words,  in  the  laft  ca(e^  pais  a  fee.     Befidcs,  if 
a  dcvife  be  to-  a  man  for  Itib,  the  devifee  might  fell  or  af- 
Bpn  over  that  eiiate  for  life,,  without  adding  to  the  devi& 
tfte  words  fandtohisafligns)^  and  bjr  conftruing  this  wiil 
tO'padb  oiAf  an  e(hto  for  life^  makes  the  latter  words  (and 
bis  affigns)  to  figntf^  nochioj^  and*  to  be  quite  u&lefss 
ivhich  is  ag^MiU)^  the'  ruks  dr  conftru^tfon,  efpecially  in 
«afe.of  wiBs:  id^dnt  I  rather  take  it^  that  by  virtue  of  this 
deviie  to  the  teftator's  fon|  Thomas  Smith  and  his  ailigns, 
mn.efiatc  inrfce  Scr^h  ^psA  to  Thomas;  and  upon  his 
tieatb  witboot  i(C^,  the  hou6  io  cpieflion  delcended  to 
his  nephew^  the  fon  of  his  elder  brother  John  Smith  de- 
f  etkfeil,    Buti  adtnitddg  that  by  this  fxrft  prt  of  die  will 
•iiijKan.eft^  Ibr  life  paHcd  to  the  teihtov's  ion  Thomas, 
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to  him  and  his  affigns,  the  next  queftion  is,  Whedier  bjr 
the  dcvife  of  refidue  of  all  the  teftator's  goods,  chatte!S| 
and  eftate  whatfoever,  the  reverfion  in  fee  of  the  houfe 
in  queftion  did  pafs  by  the  latter  devife  to  the  teftator'^ 
brother-in-law  and  daughter  ?  And  I  rather  take  it,  diat 
the  reverfion  in  fee  does  not  pais,  nor  any  eftate  therein  i 
becaufe  the  word  (eftate)  i^  coupled  with  the  words  (goods 
and  chattels),  and  confeqifendy  muft  be  likewife  a  con* 
fimular  fenfe,  and  muft  be  taken  to  mean  all  the  teftator's 
perfonal  eftat^  whatfoever :  and  as  it  is  doubtfuUvriiethar 
this  devife  includes  only  all  the  teftator*s  perlboal  eftate 
whatfoever,  or  all  the  teftator's  real  and  perfonal  eftate 
whatfoever ;  and  as  it  is  a  ruUy  that  by  doubtful  words  an 
heir  Jhall  not  be  difmberitid\  fo  I  am  inclined  to  think,  that 
this  btter  devife  ftiall  not  extend  to  pals  tlie  reverfion  in  fee 
to  the  teftator's  brodier-in-law  and  daughter ;  and  the  ra- 
ther, becaufe  by  the  next  words  immediately  following^ 
the  teftator  nominates  his  laid  brother-in-law  and  daughter 
fole  executors  of  his  will ;  which  feems  to  *fhew,  that  at 
the  time  of  the  making  of  this  latter  part  of  his  will,  only 
the  teftator's  perfonal  eftate,  ai)d  not  his  real  eftate,  war 
in  his  contemplation.  However,  both  thefe  points  leem 
doubtful. 

W,  PEERE  WILLIAMS, 
January^  X^j^ 


No. 


^M 


» 


(    4/6    ) 


No,  XXII.* 

* 

OBSERVATIONS  an  the  Great  Expence  o/Pko. 
SBCUTiNG  Suits  at  Law,  with  a  PLAN  fr$poJini 
#  REMEPY, 

WHILST  every  perfpn  )ool;s  mth  admiration  on 
the  fyilem  of  the  Eng]i(h  law,  (b  wifely  cakii- 
lated  to  advance  juftice,  aii^  fedrefs  wrong,  there  b  no 
one  who  does  not  regret  that  it  is  not  equally  open  to 
every  elds  of  people  \  to  the  poor  as  to  the  rich,  to  the 
peafant  as  to  die  lord. 

Bold,  nay  even  contradiftory,  as  this  may  fcem,  yet 
every  one  who  reflefts  on  the  enormous  cxipcnct  attend- 
ant on  a  trial,  for  the  recqvcry  of  a  fmall  demand,  or  for 
■  the  redrcfe  of  an  injury  not  of  the  utmoft  magnitude,  pror 
portioned  to  the  fum  recovered,  will  fee  the  juftice  of  it; 
will  perceive,  that  ajthough  the  fyftematic  part  may  com- 
mand our  reverence  and  rtfpecl,  yet  that  the  praf^i^a!  ppt 
bis  bcjii  lhan>cfa!ly  fafFered  to  imprefs  upon  the  miiiJs  of 
the  Icfj;  opMiIent  a  contempt  of  law,  and  a  fjar  cf  applying 
/or  its  protcftion,  becaufe  they  cannot  pi:rcha(b  redrcfe  far 
their  complaints,  but  at  the  expence  of  total  ruin. 

It  is  well  known  to  every  one,  that  if  a  perfon  in  the 
lower  rank  of  life  has  a  demand  of  a  fum  which  is  to  him 
confidcrablc,  and  fhould  i^ftitute  a  fuit  for  the  recovery  of 

•  Wc  iiifert  tItS$  article  at  the  requeft  of  a  correfpondcnt,  thcu;ti  iwt 
UriOIy  within  our  plaiiy^ut  as  defervin;  fMKice  cm  account  of  fomc  ufeful 
liims  for  improvemeot  in  the  prefeni  mode  of  diftrihutm;  judice ;  and 
which  fctm  warranitd  by  the  precedent  of  t!>e  comr^'fTion  Mvliich  has  bc«i 
Utd/  iflbcd  by  the  Lord  Chancellor,  empowering  th.'  magiflniies  tlurdn 
named  to  determine  certain  caufef,  theiel^y  obviating  the  d'Jay  and  uiiter 
iaconvcnirncu  which  would  atteod  a  further  conjmli.r.cnt  for  trial  In  a 
fopcrbr  ccuit. 
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it,  and  ^\\\  the  caufe,  that  the  expences  which  he  himfJf 
h:;s  to  pay  wi)l  exceed  the  fum  recovered;  aiid  that,  in- 
ftead  of  gaining  his  demand  with  his  caufc,  he  will  m  ge^ 
ncral  be  a  lofer  of  cnnfiderably  more ;  even  fuppofmg  his 
debtor  able  to  pay  the  debt,  and  taxed  cofts ;  and  if  the 
debtor  be  not  able  to  pay  them,  that  he  will  almoft  iiv- 
cvitably  finlc  under  the  load  of  his  own  lofs,  and  end  his 
days  in  the  lame  prifon  to  which  his  debtor  has  been  con- 
figncd;  there  to  contemplate  the  wifJom  of  that  inftitution 
which  has  (b  wifely  provided  for  his  redrefe,  but  has  neg^ 
lecled  the  means  of  attaining  it. 

I'o  endeavour  at  an  attempt  to  obviate  this  difficulty 
(not  to  (hew  the  hardifaip  of  it,  which  is  univerfidly  known 
and  exprhenccd),  is  the  objedl  of  this  paper:  to  raifc  up 
more  able  and  experienced  advocates  to  attempt  die  re- 
moval, not  to  recommend  his  own  plan,  is  the  defign  of 
the  Writer. 

He  will  dierefore  prefume  to  point  out  a  method  of' 
adminiftering  juilice  at  a  comparatively  flight  expence,  in 
order  to  induce  others  to  attempt  a  more  complete  plaop 
which  may  meet  with  the  approbation  and  encouragement 
of  thofe  who  only  can  redrefs  the  prelent  hardfhip. 

The  expences  of  a  law-fuit  chiefly  arife  after  the  cauC: 
is  at  iflue.  The  preparing  the  record^  entering  the  caufe> 
paying  the  differer4t  fees  of  office,  and  particularly  the  at- 
tendance of  wltneflcs  at  a  confidenible  diftance  from  their 
places  oi  abode,  are  what  mod  materially  fwell  a  law- 
bill.  Thcfe  would  be  much  leflfened^  and  ibme  totalljr 
avoided,  in  the  practice  of  borough  courts  eftabliihcd  ia 
many  pans  of  thi&  kingdom  ^  courts  which  would  prpvc  of 
the  greatefl  benetlt  to  the  pbccs  over  which  their  jurif- 
di£Hon  extends,  but  that,  according  to  the  prefcnt  prac- 
tice, from  removals  and  other  caufcs,  delays  and  expences 
greater  than  would  otherwife  he  faft^iined,  frequently  ar€> 
and  generally  may  b^,  occafioned.  They  have,  however, 
jivcn  rife  to  the  following  plan  : 

Suppost 
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•  Supposs  that  in  every  part  of  the  kingdom  diftriAs 
ihould  be  allotteil,  of  not  more  than  a  certain  number  rf 
miles  in  extent,  and  that  the  boundaries  ihould  be  a« 
preisly  afcertained.  That  over  each  of  thefe  a  barriiler  </ 
experience  and  ability  {hould  prefide  as  judgt*,  widi  a 
power  of  fummoning  a  j  ury  of  the  place.  That  all  writs  and 
proccis  (hould  iflue,  as  at  prefent,  from  the  chancery  tt 
the  courts  at  Weftminfter ;  and  from  thoie  courts  to  the 
iherifFs  of  the  diflFerent  counties,  returnable,  not  into  tbe 
.courts  above,  but  into  the  court  of  tbe  diftrid  where  the 
caufe  is  propofed  to  be  tried ;  which  is  then  to  be  fully 
'pofTelTed  of  the  caufe,  fubje£l  to  the  controul  of  die  fupe- 
trior  courts  in  matters  of  difcretion,  upon  motion,  as  now 
pra£tifed.  That  the  pleadings  (hall  be  delivered,  iffue 
made  up,  and  the  caufe  tried,  agreeably  to  certain  roles 
-^  be  eftabli(hed  for  the  regulatioi;  of  the  prance  in  aU  the 
diftridb.  That  in  every  cafe,  when  the  caufe  comes  to 
trial,  inftead  of  a  general  verdi£t,  the  jury  (hail  find  the 
h&s  proved  \  which  (hall  be  taken  dou'n  and  annexed  to 
,the  pleadings,  upon  which  the  judge  of  tbe  di(bid  (hall 
give  judgment;  and  that  the  judgment  may  be  removed 
by  writ  of  error,  by  either  party,  into  the  fuperior  court 
iffuing  die  firft  procefs,  and  proceedings  be  had  thereupon 
as  at  prefent  New  trials  may  alfo  be  moved  for  in  the 
fuperior  court. 

These  are  the  oudines  of  a  plan  which,  I  conceive, 
will,  in  a  great  degree,  anfwer  die  end  propofed ;  and  at 
^  fame  time  be  advantageous  to  the  (hidy  and  knowledge 
<if  the  law. 

There  are  certainly  fome  objeftions  to  it.  One  arifa 
where  the  witne(fes  live  in  different  parts  of  the  kingdom; 
but  any  thing  of  this  kini  might  be  regulated,  and  the 
•place  of  trial  fixed  or  changed  by  die  fuperior  court  upon 
affidavits,  fo  as  to  adminifter  complete  ju(Hcc,  Many 
other  objections  are  obvious ;  but  die y,  perhaps,  might  bt 
Removed  by  a  (kilful  hand. 

Tmi 
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The  advantages  arc.  That  every  cdfe  of  difficnlty  wiH 
be  determined  upon  fpccial  verdi£t,  (o  as  always  to  be  a<  mle^ 
in  a  cafe  fimilarly  circumftanced ;  and  lateft  pofterUy  will; 
fee  the  evidence  ui>on  which  the  dcciflon  has  been  inader 
That  in  every  cafe  Tccourfe  may  be  had  to  the  Jernij^ 
refort^  and  a  party  will  not  be  nccef&tated  to  abide!  by  tb0 
ppinioA  of  one  judge,  cr  of  one  court,  which  muft  often 
prove  erroneous.  That  although  a  caufe  may  occafion  more 
trouble  in  the  conducting,  yet  that  many  proceedings  will 
be  rendered  unncccfiary.  A  great  expence  will  be  (avedy^ 
tvtn  though  the  opinion  of  the  court  above  be  taken  oa 
every  cafe  ;  yet  no  detriment  will  arife  to  the  revenue,  the 
lavings  being  made  from  the  expences  of  witncflcs  and 
the  fees  of  ofHcc ;  and  there  will  not  be  greater,  if  fo 
great,  delay  in  the  ifTue  of  a  caufe. 

It  will  alfo,  moft  probably,  operate  to  leflen  the  num- 
ber of  attornies,  as  they  mull  have  a  competent  knowledge 
of  the  profcfHon  to  conuqdl  a  caufe,  and  to  take  down  and 
judge  of  the  manner  of  drawing  *  fpecial  verdift;  which 
will  prevent  thofe  who  have  not  the  means  of  ftudying  the 
law  from  entering  into  the  profeflion ;  and  may  ferve  as 
one  means  of  bringing  the  law  itfclf  again  into  the  repu- 
tation it  fecms  to  have  loft,  to  refcue  the  profeflbrs  of  it 
from  the  difgrace  and  odium  which  arc  univerially  atten- 
dant upon  th^  practice  of  it. 

This  change,  it  muft  be  confcfled,  is  an  extenfive  one, 
and  contrary  to  ancient  praSice,  and  would  even  render 
aji  aflife  uniieceflary  for  civil  caufes.  But  it  (hould  be 
remembered,  that  the  inftitution  of  an  a(&(e  was  nearly  a 
fimilar  attempt,  allowing  for  the  difference  of  the  times 
and  of  perfonal  property ;  and  yet  no  one  doubts  of  the  ad* 
vantage  derived  from  that  inftitution.  -At  any  rate,  no* 
thing  is  here  propofed  contrary  to  the  theoretical  part  of 
the  law ;  and  it  is  obvious  that  the  pradical  part  muft  r^ 
^uire  alterations,  and  bt  adapted  to  thctim^,  if  it  is  wi(hed 

liut 
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ftat  any  one  (bduld  derite  atfratltage  from  it.  And  fufeljr 
tfiat  thne  is  now  come;  when  a  learned  barrifter,  in  die 
heafing  of  a  judge,  has  bkmed  anadorneyfor  not  advifing 
adient  radier  to  reduce  his  demand,  foas  tD  bring  it  under 
the  jurifdi^Hon  of  a  court  of  requcft,  than  to  bring  an  ac* 
tion  at  hwi  with  a  proved  of  oertain  Io& 
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No.  XXIII. 

CASE  of  ELIZABETH  DUNN  for  FORGERY  *, 
with  the  Opinions  of  the  Judges,  at  the  OLD 
BAILEY   Sessions,  in  October  1765. 

ELIZABETH  DUNN  was  tried  upon  an  indiftment  The  maker  of  « 

of  forgery;  for  forging  and  uttering  a  fidfe  pro-  JJi^^^'.'^^ 

miflbry  note  for  the    payment  of  3I.  17  s.  as   the  note  the  note  of  ano- 

of  Mary   Wallh^    the    widow  and  '  executrix  of  John  IJ^^~\1^^ 

-Wallis,  with  intent  to  defraud  Edward  Hooper  the  pro-  fwperior  credit, 

f  »•  gwiliy  i)f  for- 

leCUtOT.  jery  within  the 

It  appeared  in  evidence,  Stat,  i,  Geo.  2. 

That  on  the day  of  the  prifoner  applied 

to  one  Edward  Hooper  (who  kept  an  office  for  receiving  ]^!^^^' 
the  wages  of  feamen),  and  reprefentcd  to  him,  "  that  her 
^  hujband  was  a  feaman  in  his  majefty's  navy,  and  was 
<^  lately  dead,  having  confiderable  wages  due  to  him; 
*<  that  he  had  made  a  will  and  appointed  her  his  execu* 
*'  trix,  but  that  die  fees  in  Doftors  Commons  amounted 
«  to  3I.  17s-  which  (he  had  not  money  to  pay,  and  there* 
**  fore  (he  defired  the  profecutor  to  lend  her  that  fum," 
The  profecutor  told  her  that  he  muft  have  fome  certificate 
that  (he  was  the  fame  Mary  fVallls^  the  widow  and  exe- 
cutrix of  the  feaman ;  and  till  then  he  (hould  not  choofc 
to  knd  her  the  money. 

Being  thus  refufed,  (he  went  away ;  and  in  a  few  days 
afterwards  came  again  to  Hooper,  and  (hewed  him  a  pro- 
bate (or  pretended  probate)  of  John  Wallis's  will,  appoint- 
ing his  wife  Mary  Wallis  the  fole  executrix. 

♦  A  very  imperfect  account  only  of  this  Cafe  being  hitherto  tExtanr, 
-^e  have  been  fivourcd  with  the  conr)munication  of  the  following  as  a  de- 
prable  addition  to  o<|r  ColhQion. 

You  I,  K  k  Upoh 
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Upon  this  the  profecutor  lent  her  the  3L  17s.  and  his 

^cleric  drew  a  promiflfory  note  to  be  figned  by  the  prifimer 

for  the  repayment  of  that  fum.     The  prifoner  let  her  mark 

to  the  note ;  and  then  Hooper's  clerk  (who  attefted  it) 

aflced  die  prifoner  what  name  he  muft  write  over  the 

mark  ?  The  prifoner  replied^  "  Why,  you  know  my  namt 

"  well  enough,  I  told  you  before  :"     and  thereupon  the 

clerk  wrote  ovef  her  mark  the  words,  Mary  WaUh^  her 

mark  (the  name  (he  had  called  herfclf  befefe).    UpoQ 

this  evidence  the  jury  found  the  prifoner  Guilty.   But  die 

recordt^r  having  doubts  whether  this  was  a  forgery  within 

St.  I.  Geo.  2.       the  ad  Geo.  11.  he  poftponed  pafling  fentence,  and  de« 

c.  15.  .!•  ^^^^  ^^  opinions  of  the  judges  upon  it.     Accordinglyt 

at  a^fncctiiig  of  til  the  judges  (excepting  lord  Camden 
and  mr  baron  Adams),  on  the  6th  of  Nov.  1765,  at  Ser- 
jeants-Inn, the  queftionwas  propofed  to  diem. 

Mr.  juftice  Aflon  was  of  opinion,  that  this  was  no 
forgery,  but  at  nioft  a  mere  fraud  in  afiunung  a  falfe 
name.  That  to  conftitute  a  forgery,  the  inftrununt  it- 
(elf  muft  be  falfe ;  and  the  merely  afTuining  of  a  fiflitious 
name  to  it  will  not  make  the  inftrument  itfelf  a  forger}'. 
But  here  the  note  was  really  and  truly  the  note  of  the 
prifoner  hcrfelf,  and  was  given  and  fubfcribed  by  her  as 
her  6wn  note  in  the  prcfence  of  Hooper  and  his  clerk  \ 
and  though  (he  fubfcribed  it  by  a  fictitious  name^  (he 
might  be  fucd  upon  this  note  as  effedlually  as  if  (he  had 
figned  it  with  her  own  true  name,  and  confequently  the 
prufecutor  had  his  remedy  upon  it. 

But  the  nine  other  judges  were  of  opinion,  that 
this  was  a  capital  forgery.  They  agreed,  that  in  all 
forgeries  the  inftrument  fuppofcd  to  be  forged  muft 
be  a  faife  inftrument  in  itfelf ;  and  that  if  a  perfon 
gives  a  note  entirely  as  his  cwn,  his  fubfcribing  it 
by  a  fiftitlous  name  will  not  make  it  a  forgery,  the 
credit  being  there  wholly  given  to  himfelf^  without  any  re- 
gard to  the  name,    or  without  any  relation  to  a  third 

perfon. 
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perfon.  But  thej  thought  diat  an  inftpument  which  is 
altered  as  die  zSt  and  inftrument  of  anodier,  and  in  diat 
light  obtains  a  fupcrior  credit,  when,  in  truth,  it  is  not 
the  aft  of  die  pcrfon  reprefented,  is  ftriftly  and  properly 
afilfe  injlrumenti  for  in  diat  cafe  die  party  deceived  doe« 
not  advance  his  money  or  accept  die  inftrument  upon  tht 
perfonal  credit  of  the  party  producing  it,  but  upon  the 
name  and  charafter  of  the  third  perfon,  whofe  fituation 
and  circumftances  ijnport  a  fuperior  fecurity  for  die  debt : 
and  therefore,  if  in  trudi  it  is  not  the  inftrument  of  that 
diird  perfon,  whofe  name  and  fituation  induced  the  cre- 
dit, it  is  certainly  a  falfe  in/irument^  and  the  intention 
fraudulent  to  the  party  impofed  upon  by  it ;  for  he 
believed,  when  he  accepted  the  fecurity,  'that  he  had  a 
remedy  upon  it  againft  the  diird  perfon,  in  whofe  name  it 
was  given,  and  on  whom  he  relied  when  he  advanced 
the  money  :  but  this  being  falfe  he  has  no  fuch  re- 
medy, and  therefore  is  materially  deceived.  In  this  tc(^ 
peft  the  Cafe  is  very  different  from  that  of  a  perfon  bor- 
rowing money  upon  his  own  note,  and  merely  afluming 
a  fi£titjous  name,  without  any  relation  to  a  different  per- 
fon ;  for  there  the  whole  credit  is  given  to  the  party  him" 
felf:  the  lender  accepts  the  fecurity  as  the  fecurity  of  that 
perfon  only ;  he  has  no  other  remedy  in  view  but  merely 
againft  the  man  he  is  dealing  with ;  and  the  fecurity  itfelf 
is  really  and  truly  the  inftrument  of  the  party  whofe  aft  it 
purports  to  be,  however  fubfcribed  by  a  fiftitioys  name ; 
he  has  therefore  a  remedy  upon  it  againft  the  perfon  on 
whofe  credit  he  took  it,  and  confequently  is  not  fubftan- 
tially  defrauded. 

But  in  the  prefent  cafe  no  credit  was  given  to  the  pri- 
f^ner  herfelf  perfonally,  for  ihe  was  totally  unknown  both 
to  Hooper  and  his  clerk ;  the  money  was  refiifed  on  her 
iirft  application,  and  a  certificate  required  that  (he  was 
iii^fanu  Mary  PVallis^  the  widow  and  executrix  ofthefea^ 
man*  It  was  not  dll  fhe  brought  the  probate,  and  from 
theace  and  b^r  own  reprefentation  appeared  to  be  the 

K  k  2  cxccutri;^ 
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/executrix  of  John*  Wallis  (and  as  fiich  intided  to  his 
wages),  that  lie  would  advance  the  money  to  her.  In 
that  chara<5ler  and  capaci^  (be  g^ve  the  notiC)  and  virtuaHy 
direfted  the  clerk  to  write  the  name  of  Afary  Wallii  o\ct 
her  mark  (as  the  name  (he  had  told  bim  before)  ;  jt  was 
therefore  upon  the  fuppofed  note  pf  Mary  fValUsy  tfie  ex- 
ecutrix of  the  fe^man,  that  this  money  w^  advanced :  by 
this  note  the  profeciftpr  believed  that  he  had  a  remedy 
againft  that  executrix,  and  that  the  wages  of  her  huflnnd 
would  be  a  Amd  for  repaying  him. 

It  now  turns  out  that  this  was  not  the  note  of  John 
Wallis's  executrix,  and  that  he  has  no  remedy  upon  it 
againft  the  p^erfon  who(e  note  it  purported  to  be,  and  on 
;whom  he  relied ;  ijt  was  therefore  ^ifalfe  note,  and  as  fuch 
within  the  worfis  of  the  aA  of  parliament. 

Whether,  in  hGt^  there  be  ai>y  fuch  peHbn  as  Mary 
Wallis,  executrix  pf  Jphn  Wallis  a  fearnan,  is  totally  im- 
material. If  an  inftrument  be  falfe  in  itfelf,  and  by  its 
purporting  tto  be  the  ad  of  another  a  credit  is  obtained 
;nrhich  would  not  otherwife  haye  beep  given,  it  is  a 
forgery  j  though  the  name  it  is  given  in  be  really  a  non- 
entity. Anp  Lewis's  cafe,  fpfter  ii6.  i.  Hawk.  P.  C. 
lie. 

Had  the  note  in  qucftion  been  brought  by  thjj  prifoner 

ready  figned  with  the  name  of  Mary  Wallis,  executrix  of 

John  Wallis,  and  bad  fo  obtained  the  money,  it  could 

hardjy  have  been  doubted  bu^  this  would  have  been  utter- 

I  ing  a  forgery. 

\  And  what  difference  pan  \\  m^ke  that  (he  figned  that 

h\  pame  (under  the  fame  mifrcprefentation)  in  the  prefence 

of  the  profecutor,  as  the  prifoner  was  an  abfolute^rtf7?^/r 
to  him  ?  He  had  no  better  means  of  knowing  whether 
this  was  thjc  note  of  Mary  Walln^  than  if  (he  had  fign- 
ed it  before  flie  came  thither.  The  ftlfity  of  the  note 
and  the  fraud  upon  the  profecutor  were  precifely  the 
iame. 

Upon 
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Upon  die  ^olc,  the  nine  judges  abovementioned 
were  of  .opinion,  that  die  prifoner  was  liable  to  a  fentence 
of  death. 

But  at  t  fubfequent  meeting  it  was  agreed,  diat  as 
mr.  juftice  Afton  was  of  a  different  opinion,  it  would 
i)t  proper  to  recooimend  the  prifoner  to  mercy. 
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S,  REPORTS  of  Cafes  argued  and  determined  in  tht 
Court  of  King's  Bench  in  Michaelmas  Term, 
31  Geo.  3.  By  Charles  Durnford  and  Edward 
Hyde  East,  Efqrs,  (being  the  Firft  Part  of  Vol.  4-). 
Folio.     Price  58. 

t.  Reports  of  Cafes  argued  and  determined  in  the 
Court  of  Kino's  Bench,  in  the  nineteenth,  twentieth, 
and  twenty-firft  Years  of  the  Reign  of  Gea  3.  Bjr 
Sylvester  Douglas,  Efq.  The  Third  Edition,  wita 
Additions,  in  two  Volumes,  Royal  Odbvo.  Price  ii% 
in  Boards,  and  il.  is.  bound. 

The  additions  made  in  the  prefent  edition  coifiift  of  Notes 
of  later  Cafes,  which  have  been  determined  on  the  principles 
of  thofe  reported  in  the  prefent  volume,  and  references  to  other 
applicable  authorities,  which  follow,  as  in  the  former  edition^ 
at  the  end  of  each  cafe,  in  the  nature  of  a  comment  on  the 
points  of  law  therein  determined ;  which  method  feems  to  have 
been  ftrft  adopted  by  this  Reporter^  and  has  met  very  gene« 
ral  approbation,  as  being  equally  ufefol  and  inftrudive. 

3.  Reports  of  Proceedii^  in  Committees  of  the  House 
OF  Commons  upon  controverted  Eledions,  heard  and 
determined  in  the  Paiiiamcnt  called  in  1784.  By 
Alexander  Luders,  Efq.  Barrifter  at  Law,  of  the 
Middle-Temple.      Vol.  3.     Price  7s.  6d.  in  Boards. 

The  prefent  volume  contains  Proceedings  on  Petitions  ih 
the  Cafesof  Sbafokd  1785  and  1786,  Ho  niton,  Dow  k-tov, 
Prestok^     Kirkwall^    £loih,    Nairn,    Norwich, 

Carlisle. 

4*  Statutes  at  large.    30  Qco.  3.    4to.    3$.  6d. 

•    in  Boards. 
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Thefc  form  the  firO  part  of  the  twelfth  volume  of  Mr.  Ser- 
jcant  Run  Kington's  cditicn,  and  the  fame  part  of  the  fix- 
tcenth  volume  of  Ru  f f  h  e  a  o *s  edition. 

5.  Statutes  at  large.  30.  Geo.  3.  8vo.  4s.  6d. 
in  Boards. 

This  publication  forms  the  firft  part  of  the  thiity-fercnth 
Volume  of  Pickering's  edition. 

6.  A  Digest  of  the  Statute  Law,  being  an 
Abridgment  of  all  the  public  Acb  of  Parliament  now  in 
Force  and  of  general  Ufe,  from  Magna  Chart  a, 
9  Hen.  3.  to  30  Geo.  3.  inclufive.  By  Thomas 
Walter  Williams,  of  the  Inner-Tcniplc,  Bar- 
rider  at  Law.  Two  Vols.  4to.  Price  zL  12s.  6d.  in 
Beards,   3].  bound. 

The  utility  of  an  abridgment  of  the  (latates,  executed  with 
accuracy,  is  v.:ry  generally  acknowledged ;  and  from  the  rcry 
voluminous  ;idditions  which  have  been  made  to  the  Statute 
Book  of  later  years,  fuch  a  work  is  become  highly  nece£ary» 
not  merely  to  the  Lawyer  but  to  the  Commonity  at  large. 
The  Author  remarks,  that  aifls  which  arc  obfolete.  expired,  or 
▼irttialty  repealed,  ftill  retain  their  places  in  many  editions  of 
the  Statutes  at  Large ;  a  circumrtancc  which,  he  cbfervc s, 
muft  perplex  thofe  who  have  occafion  to  confult  that  coJc, 
onlcfs  they  poiTefs  a  thorough  knowlcdj^-  of  aJl  the  exifhng 
laws,  and  are  in  pcrfe^  recolleftion  of  the  revolutions  whicn 
they  have  fu^laincd.  Variety  cf  afts  pafTcd  in  explanation  or 
an^endment  of  others,  have  alio  introiuced  much  confufson, 
and  in  many  inihinces  created  repugnances  not  imme- 
diarely  reconcileable.  The  ta/k  of  fcjrminjj  an  Ahridgtrem 
of  the  Statutes  had  from  time  to  time  been  undertaken  by  dif- 
ferent authors,  and  laftiy,  ar  the  beginningt  of  the  prefent  reign, 
by  Mr.  Cay,  whofc  labours  have  been  received  with  great 
ai^probation.  The  prefent  Author  has,  of  cr.urfe,  availed 
himfclf  of  the  advantages  which  thofe  labours  afibrded»  making 
fuch  improvements  in  the  arrangement  as  a  more  comprehen- 
five  view  of  the  different  luhjed^s,  and  the  progrehiye  e^ten- 
fioii  of  the  Statute  Laws  faggclled  ;  and  in  explanation  of  the 
plan  on  which  he  has  proceeded,  further  informs  the  reader, 
chat  all  ads  now  extindt,  or  of  local  or  perfonal  operation,  are 
jejefted,  and  fuch  only  as  are  afiually  in  force  and  of  gencr 
ral  ufc  retained.  Where  the  pipvifions  of  the  legidature  re- 
main unaltered,  the  ads  are  phaced  under  each  title  in  chcn- 
nological  or  ier  ;  but  where  they  have  received  fubrrouent 
amendment^  tl.c  expJanato/y  and  controuling  claufes  ^re  either 
incorporated  with   the  original,  or  immediately  referred  to. 

The 
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The  operative  words  of  each  adl  have  been  carefully  attended 
to  and  preferved,  together  with  the  prefcribed  forms  of  oaths» 
convidions,  and  other  proceedings.  Proper  tables  are  added, 
by  which  immediate  reference  may  be  had  to  the  feveral  fta- 
tiites  in  their  chronological  order ;  by  which  are  united  the 
advantages  of  the  ufual  arrangement  of  the  (latutes  at  large, 
and  the  defirable  purpofe  of  nndin^  all  the  ilatutes  on  each 
fubjed  under  one  point  of  view,  which  muft  peculiarly  recom- 
Commend  this  wonc  as  an  ufeful  affiibnt  to  the  country  ma- 
giflrate* 

7.  A  SUCCINCT  Digeft  of  the  Laws  relating  to  Bankrupts, 
in  which  all  the  reported,  and  feveral  manufcript  Cafes 
upon  this  important  Subjed,  from  the  firft  pafling  of  * 
the  Bankrupt  Laws  in  the  time  of  Hen.  8.  to  the  Com- 
mencement of  Michaelmas  Term  31  Geo.  3.  are  in- 
ferted,  and  the  refpeftive  Rights  and  Duties  of  the  Com- 
miflioners.  Creditors,  and  Bankrupt  are  explained ;  to- 
gether with  the  feveral  Modes  of  proceeding  and  mod 
approved  Precedents,  from  the  ASt  of  Bankruptcy  and  the 
opening  of  the  Commiffion,  to  the  laft  Examination  and 
Allowance  of  the  Certificate.    8vo.  Price  4s.  6d.  fewed^ 

The  deHgn  of  this  work,  as  propofed  in  the  Preface  to  it^ 
is  to  afford  to  thofe  who  are  not  of  the  profeffion  of  the  law^ 
a  clear  and  fuccindi  digeft  of  the  laws  on  the  fnbjed,  divefted 
as  much  as  poflible  of  technical  expreffions  and  profeflional 
idioms,  and  arranged  in  fuch  order  that  the  feveral  parts  may 
become  perfpicuous  and  familiar  to  every  capacity* 

8.  Examination  of  Precedents  and  Principles;  from, 
which  it  appears,  that  an  Impeachment  is  determined  by 
a  Diflolution  of  Parliament:  with  an  Appendix,  in 
which  all  the  Precedents  are  collefted.  The  Second 
Edition,  much  enlarged.  By  Edward  Christian, 
Efq.  Barriftcr  and  Proffcflbr  of  the  Laws  of  England 
in  the  Univerfity  of  Cambridge.     8vo.     Price  is.  6d. 

The  law  on  the  fubjedl  of  Impeachment  does  not  appear  hi- 
therto to  have  been  treated  of  fo  frilly  as  the  fubjed  (eems  to 
require ;  and  notwithlbmdin^  the  comprehenfive  title  above 
recited,  and  the  copious  additions  that  are  made  to  this  fecond 
edition,  there  feems  room  to  believe  that  other  precedents  may 
be  produced  on  this  at  prefent  much  controverted  topic,  of 
confiderable  weight  and  authority  towards  the  decifion  of  this 
conftitutional  qaeftion,  though  wholly  unnoticed  in  the  above 
publication. 

VqU  h  LI  9.  COL- 


*    ---^ 


[30] 


A    REGISTER    OF    LAW    PUBLIC ATIOKfl. 

9,  Collection  of  Cafes  in  Law,  Equity  and  Codtcj* 
anci  g  ;  with  the  Opinions  of  eminent  Counfel  thereon, 
alphabetically  arranged  and  digefted ;  collected  by  aq 
eminent  Pradlitioner  of  the  Court  of  Exchequer,  and 
now  publiihcd  chiefly  from  the  Originals*  8vo.  NaL 
to  be  continued  Monthly,     is.  6d. 

It  apoears  from  an  advertifemcnt  which  accompanies  tins 
publiciiion,   that  the  principal  materials  of  it  have  b^ca  col« 
lecied  during   a  long  courlc  of  cxttfnUve  practice.     The  ad- 
\antages  rciulting  in  the  courfe  of  iludy  and  practice  frcn 
thefe  fources  of  information}  may  be   reafonabiy  preAimed 
'  from  the  great  trouble  and  expence  with  whicji   it  is  knowOi 
that  many  gentlemen  in  the  line  of  conveyancing  more  efpe* 
cially  have  made  coUedions  of  this  nature,  and  which,  it  ii 
therefore  obvious,  may  afford  equal  inllrud^ion  and  improve* 
r/icnt  to  thofe  who  have  not  the  means  of  acce(s  to  thofe  vala- 
able  collcdions.     The  prcfent  coUedion  confUb   chiefly  of 
opinions  of  gentlemen  no  longer  in  pradice ;   among  which 
appear  the  names  of  Blackftone,  Booth,  Dqane,  De  Gitv, 
punning,  Fazakerley,  Pilmer,  Green,  Horfeman,  John6>D, 
iNorthcy,    Pigot,   Rivet,   Ryder,    Strange,    Talbot,   Ward, 
Wilbraaam,  P.  Williams,  Yorke,  and  other  eminent  coonfcl 
of  the  fame  time.      It  is   propofed  to  be   arranged  under 
dillind  heads  and  titles,  including  the  following^    Advow- 
fon.  Annuity,  Appointment,    Baaknipt,  Bequed,   Common, 
Contingent   Rcmamders,     Contra^,    Copyholds,   Devifes, 
Diftiefs,  Diibibutibn,  Executor,  Fine  and  Recovery,  Guar- 
dian,    Leafcs,    Mortgages,    Fapill,    Rent  Charge,    Tithes, 
Trulls,   Wills,  &c.     Each  Cafe  is  accompanied  with  a  Mar- 
ginal Abdrat^  of  the  point  in  que(Hon,  which  will  very  much 
aiCll  the  Reader  in  the  perufal  of  the  OpiniQ')99  and  in  refer- 
ring to  any  particular  Subje^l  of  inquiry  or  information.  Thefe 
Cales  and  Opinions  are  propofed  to  be  publifhed  penodically 
at  the  beginning  of  each  month,  and,   it  is  computed,  will  be 
contained  in  three  volumes  and  completed  withm  the  prefent ' 
Ycir.     The  prcfent  number  contains,  among  others.  Cafe 
pf  the  Right  of  AJvowfon  of  Bedale,  with  %\ic  opinions  of 
Kir.  Bootlc,   Mr.  Fazakcrley,  and  Sir  Tho,  Reeves.     The 
rr'nion  of  Judge  Burnet  on  a  Cafe  of  Appointment,  refcn'ed 
ftir  }jts  opinion  on  a  Special  Verdift  at  the  Aflizes.     This 
Ci'ic.  is  reported  in  i*  Wilf.  370.  where  a  High^  mention  only 
of  t!»e  above  opinion  is  given,  wjjich.  is   not  elsewhere  re- 
rortcd.     Special  Cafe  in  Bankruptcy,  with  the  opinions  of 
Mr,   Duane  and   other   eminent   modern   Counfel.     Several 
ppinions  of  Mr.  Murray    (Lord   Mansfield),  Sir  D.  Ryder, 
,Mr.  Kilmer,  Mr.  Iforfeman,  Mr.  Buoth,  ^c. 
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li  10.  Practice  of  the  Office  of  Pleas  in  the  Court  of  Ex- 
i:  CHECKER)  both  Antient  and  Modem :  compiled  from 
t  authentic  Materials;  with  Precedents  of  Pleadings,  Re-r 
s  ports  of  Cafes  on  Points  of  Pradice,  and  the  Rules  of 
4  Court  for  regulating  the  Praftice,  By  Philip  Burton, 
Efq.  late  Secondary  and  Firft  Attorney  in  the  (aid  Office, 
Volume  the  Second.     8vo.    Price  js,  6d« 

I '  Jt  is  generally  underHood  that  the  pra£Bce  of  this  branch  of 
the  Court  of  Kxchcquer  has  of  late  years  coniiderably  en- 

I  creafed,  as  well  from  the  circumftance  of  a  more  general 
knowledge  which  has  obtained  of  the  courfe  of  the  prac- 
tice therein,  as  from  the  modem  alterations  wliich  have  taken 
place  under  the  authority  of  the  court,  by  which  the  procefs  is 
more  aOlmilatcd  to  the  pradlice  of  the  other  courts,  and  in  fome 
inilances  affords  a  more  advantageous  and  eligible  couHir 
pf  proceeding  for  the  intercfts  of  tnc  fuitQr  and  agent:  The 
prcfent  volume  contains  a  variety  of  information  fupplemen-* 
tary  to  the  matter  contained  in  the  former  volume  relating  to 
the  antient  prance,  with  the  alterations  which  have  of  Tate 
years  been  made  by  the  new  rules  of  the  court  which  now  re- 
gulate the  bufmefs  of  the  Office  of  Pleas. 
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In  a  few  Days  willhepublijhtdj 

I.  TOUCHSTONE  of  COMMON  ASSURANCES; 
or,  A  Plain  and  Familiar  Treatife,  opening  the  Learn- 
ing of  the  Common  Aflu ranees  or  Conveyances  of  this 
Kingdom.  By  William  Sheppard.  The  Sixth 
Edition,  revifcd  and  corrected,  with  large  Notes 
and  additional  References.  By  Edward  Milliard, 
Efq.  of  Lincoln's  Inn.  And  a  copious  Index  of  the 
Contents,  By  Mr.  Pigot,  Author  of  the  celebrated 
Treatife  on  Recoveries.  In  One  Volume  Royal  Oc«» 
tavo, 

JL.  A  LAW  GRAMMAR ;  or,  An  Introduaion  to  the 
Theory  and  Praflice  of  Englifli  Jurifprudence  j  con^ 
taining  Rudiments  and  IDuftrations  of 

1.  The  lyaws  of  Nature  7.  The  Law  of  Reafoa 

2.  The  Laws  of  God  8.  General  Cuftoms 

3.  The  Law  of  Nations  9.  Eftablifhed  Maxims 

4.  The  Law  rolitic  10.  The  Roman  Code 

5.  The  Civil  Law  ii.  The  Canon  Law 
^.  The  Cpounox^  Law  12 »  The  Marine  Law 

13.  The 


j 


[32J  A    REGISTIR    or    LAW    PUBLICATIONS. 

0 

13.  The  iMilitarv  Law  21.  Modes  of  Redrefi 

J  4.  7'he  Foreft  Law  22.  Crimes  and  Miide- 

15.  The  Game  Law  mcanors 

16.  Statute  Law  23.  Modes  of  Punifhmcnt 

17.  The  Municipal  Law  24.  The  Courts  of  Juftice 

18.  The  Rights  of  Pcrfons  25.  The  Vocabula  Ards 

19.  The  Rights  of  Things  26.  A  general  Index 

20.  Civil  Injuries 

This  Work  will  be  contained  in  One  Volume  Oftavo. 


TO  CGRRESPOJ^ENTS. 

IfE  are  further  indebted  for  feveral  valuable  Commun!' 
cations^  in  Jddition  to  our  Stock  of  Original  A^erialsj 
which  Jhall  have  place  in  the  Courfe  of  the  enfuing  Volume, 
The  judicious  Ohfervations  and  tiints  of  our  Corre/fomlent 
N.  P.  fiall  be  attended  to  corijiftently  with  other  Obje£is 
which  require  Confideration.  The  Letter  rfQ,  B.  C,  is 
received,  and  Jhall  be  noticed  agreeable  to  bit  Divisions. 
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To  the  BINDER. 

IN  binding  up  the  feveral  Parts  of  this  Volume^  it  is  in^ 
tended  that  the  Pages  within  Brackets^  containing  the  Re- 
gifter  of  Law  Publications,  Jhould  be  placed  in  regular 
Order  at  the  End  of  the  Volume. 


REGISTER 

O  F 

LAW     PUBLICATIONS, 

Easter  T£rm,  31  George  III. 


1.  Reports  of  Cafes  argued  ard  determined  in  the  Court 
of  King's  Bench,  in  Hilary  Term,  31  Geo.  III.  By 
Charles  Durnford  and  Edward  Hyde  East, 
Efqrs.  (being  Part  II.  of  Vol.  IV.)  Folio.  Price  5s. 

2.  Reports  of  Cafes  argued  and  determined  in  the  Court 

of  Common  Pleas,  in  Michaelmas  Term  17QO,  and 

Hilary  Term  1791.     By  Henry  Blackstdne,  Efq. 

(being  Part  VI.)     Folio.     Price  5s. 

» 

3.  Sir  George  Croke*8  Reports  of  SeleS  Cafes 
adjudged  in  the  Courts-of  King's  Bench  and  Com- 
mon Pleas  during  the  reigns  of  Elizabeth,  James  I. 
and  Charles  I.  originally  publifhed  by  Sir  Har bot- 
tle Grimstone,  Bart.  Mailer  of  the  Rolls,  temp. 
Car.  I.  The  Fourth  Edition,  with  Additional  Margi- 
nal Notes  and  References  to  Modern  Authorities.  By 
Thomas  Leach,  Efq.  Publiihing  by  Sublcription  in 
Four  Volumes  Royal  Odbivo. 

The  three  volumes,  containing  Crqkb  Elizabbth 'and 
C&oicB  James,  are  now  delivered  at  los.  6d.  each  voIu;ne 
in  boards,  or  to  fubfcribers  at  il.  t6s.  for  the  whole  fet. 

4*  Lord  Raymond's  Reports  of  Cafes  determined 
in  the  Court  of  King's  Bench  and  Common  Pleas, 
in  the  Reigns  of  King  Will.  III.  Queen  Anne,  and 
King  Geo.  I.  and  II.  together  with  the  Entries  of  the 
Pleadings  to  the  (aid  Cafes,  originally  publifhed  by  Mr. 
Serjeant  Wilson.  The  Fourtli  Edition  corrected, 
with  Additional  References  to  former  and  later  Reports. 
By  John  Bayley,  Three  Volumes  RoyJ  Cdtavo. 
Price   il.  i6s.  in  Boards,  2L  bound. 
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This  work  being  now  com  pleated,  the  fecond  volume  is  de- 
livered to  Subfcribers  on  fending  their  receipts  to  their  re« 
fpedive  bookfellers. 

5.  Blackstone's  CoxufENTARiEs  OTX  thc  Laws  of 
England,  in  Four  Books.  By  Sir  William  Black^ 
STONE,  Knight.  The  Eleventh  Edition,  with  the  bft 
Corrections  of  the  Author  i  Additions  by  Richard 
Burn,  L.  L.  D.  and  continued  to  the  prefent  time  by 
John  Williams,  Efq.  Four  Volumes  8va  Price 
il.  los.  bound. 

6.  Wood's  Complete  Body  of  Conveyancing,  in 
Theory  and  Practice,  with  tht  Aduicion  of  Orig';r.al 
Precedents,  Notes,  References,  and  new  Heads  or  T  ities, 

ibeingan  entire  new  Arrangement  of  thc  Work).  The 
'ifth  JEdition.    By  John  Joseph  Powell,  Efq.    In 
Three  Volumes  Folio. 

The  fecond  volume  is  now  coiApleted  and  ju&  pobli/Bed^ 
price  t\,  23.  in  boards. 

7.  TOUCHSTONE  of  COMMON  ASSURANCES; 
or,  A  Plain  arid  Familiar  Trcatife,  opening  the  Learn- 
ing of  the  Common  Aflu  ranees  of  Conveyances  of  the 
Kingdom.  Thc  Sixth  Edition,  rcvifcd  and  corrcfted, 
with  Notes  and  additional  References.  By  Edward 
Hilliard,  Efq.  of  Lincoln's  Inn.  One  Volume 
Rcyal  Octavo.     Price  lis.  bound 

This  excellent  Work,  the  authority  of  which  is  generally 
acknowledged  by  the  profelHon  as  the  moil  cOiUpletc  Syilcn 
extant  of  the  Law  of  Convcyanting,  or  of  fecuring  the  pcjf- 
fefficr.  of  property  in  this  kingdom,  is  now  re-publiilied  with 
the  advantage  of  the  learned  hdltor's  further  labours,  by  mak« 
ing  fuch  additional  Annotiti^  is  as  have  become  necellarv  fince 
the  publication  of  thc  lormer  edition,  from  the  variety  of*  Cifes 
that  have  been  determined  fince  that  time,  which  are  \\o^' 
fully  reported  in  thc  CoIlcAions  of  Reports  of  thc  Courts  of 
Chancery,  King's  Bei  ch  and  Common  Pleas,  and  are  accord- 
iugly  found  digeiled  with  the  Editor's  acknowledged  concifc- 
ncfs  and  perfpicnity  under  thc  refpedivt;  chapters  of  the  worlc, 
which  is  at  thc  fame  tim6  prefcnted  in  a  more  coinpendi  us 
form,  and  at  a  coii£derab!c  reduction  of  price  to  tiie  piciCitt 
purchaferr. 

8.  As 
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8*  An  Historical,Legigraphical  Chart  of  Land- 
ded  Property  in  Engla  d,  from  the  Time  of  the  Saxons 
to  the  prefbnt  iEra,  difplaying  at  one  View  the  Tenures, 
Mode  of  Defccnt,  and  Power  of  Alienation  uf  Lands  in 
England  at  ail  Times  during  the  (aid  Period.    Price  6s. 

Tlii'  is  a  re-publication  of  a  very  ingenious  outline  of  the  law 
on  the  fubjeds  abovementioned  by  the  means  of  lines  and  co- 
lours which  was  originally  publiihed  by  the  learned  Authpr 
above  twenty  years  fin  e,  and  has  now  received  the  Addition 
of  fomc  few  Infertio.^.s  of  Reference  to  later  Authorities.  It 
is,  with  the{e  alterations,  aeain  announced  to  the  public^  ac- 
companied with  an  Advertilement  of  the  Author's  intentions 
of  gratifying  the  expedatipns  of  the  Profeffion  by  a  re-publica- 
tion of  the  much  approved  Essay  on  Contingent  Re- 
mainders AND  Executory  Devises,  which  is  propcfed 
to  confiil  of  two  volpmes ;  i'xt  firfl  of  wh^ch,  containing  the 
Law  of  Contiugcnt  Remainders^  will  appear  in  the  courle  of 
tlie  enfuing  Term* 

9.  Modern  Entries;  or.  Pleadings  in  the  Courts  of 
King's  Bench,  Common  Pleas,  and  Exchec^er; 
and  alfo  all  Kinds  of  Writs,  original  and  judicial,  tranf- 
lated  frona  Lutwyche's,  Saunders's,  Ventris's,  Salkcld's, 
and  the  Moslem  Reports ;  together  with  Readings  and 
Obfervadons  on  the  (everal  Cafes  in  the  Reports,  &c» 
in  Two  Volumes  OtSbvo.     Price  il.  ^s,  bound. 

The  above  is  a  re-publication  of  the  two  fird  volumes  of  the 
work  ufaally  afcribedto  John  Mallory,  ECf^^ 

jt>,  Lilly's  Modern  Entries,  being  a  Colledion  pf 
Seled  Pleadings -in  the  Courts  of  King's  Bench,  Com- 
mon Pleas,  and  Exchequer,  viz.  Declarations, 
Pleas  in  Abatcnr»ent  and  in  Bar,  Replications,  Rejoin- 
ders, &c.  Demurrers,  Iliues,  Verdicts,  Judzments, 
Fornis  of  making  up  RecbVds  of  Nifi  Prius  and  enter- 
ing of  Judgments,  &c,  in  moll  Actions,  chiefly  drawn 
or  perufedby  Mr.  Broderi$:KjCarth£W5Comyns, 
Darnel,  Holt,  Levinz,  I^utwychb,  Worthey, 
Parker,  Pemberton,  Penoelley,  Pol^exeen, 
Raymonp,  Salkeli>,  Saunders,  Shower,  Th^^m- 
soK,  Trevor,  and  other  learivcd  Counfd :  as  alfo  Spe- 
cial Affignments  of  Errors  and  Writs  and  Proceedings 
thereupon,  both  in  the  faid  Courts  and  in  Parliunent  5 
with  the  method  of  fuing  out  Outlawries  by  Writ  of 

[a2j  of 


t?j 


r^]  A     RE015TIR    OP    LAW   PQBLXCATIOVS. 

Error,  or  otherwife.  To  which  is  added,  A  CoiDe^on 
of  Writs  in  nioit  Cafes  now  in  Prafticc,  with  proper 
TaWes  to  the  whole,  The  Fifth  Edition,  in  Two  Vo- 
lumes Royal  Odavo.    Price  il.  is.  bound. 

This  is  a  re- public ition  of  the  moft  comprehenfive  and  ap- 

'  proved  CoUe^ion  of  Modem  Pleadings  extant  in  print*  not- 

witliiianding  the  appearance  of  fevend  other  fmaller  collefBoss 

of  the  fame  kind,  which  are  found  lefs  generally  ufefoi  in 

pradice. 

II.  A  LAW  GRAMMAR;  or.  An  Introduaion  to  Ae 
Tneory  and  Practice  of  Englifh  Jurifprudence ;  con- 
taining Rudiments  and  lUuftrations  digefted  under  the 
following  Heads: — The  Laws  of  Nature— The  Laws 
of  God — The  Law  of  Nations — ^The  Law  Politic— 
The  Civil  Law — The  Conunon  Law— The  Law  of 
Rtafon — General  Cuftoms — Eilablifhed  Maxims — Tkc 
Roman  CoJe — The  Canon  Law — The  Marine  Law — 
The  MilitLry  Law — ^"fhc  Forcfl  Law — ^Tbc  Game  Laur 
Statute  Law — The  Municipal  Law — ^The  RigAts  of 
Pc  rfbns — The  Rights  of '  Fhings — Civil  Lij  uries — Modes 
of  Kwdrefs— Crimes  and  Mifdemeanors-^^AIodes  of  Pu- 
ni:hmcnt — The  Courts  of  Jufticc— ^The  Voca^ula 
Artis.    One  Volume  Odavo.    Price  9s.  bound. 

■ 

The  above  is  an  enlarged  edition  of  an  approved  work  ori- 
ginr.lly  publiihed  by  Giles  Jacob,  but  has  received  confider- 
a'r .  i  iditions  and  Improvements  from  the  hands  of  the  prcfcnt 
tailor.  It  now  forms  a  very  ufeful  Compendium  of  the  Law, 
adaptcu  to  t'le  information  of  thofe  Readers  who  are  not  ia 
poTeliion  of .  ny  j>re^'iou6  knowledge  of  the  fubjedi,  .and  will 
.  be  found  occafionally  not  unworthy  the  attention  of  Uie  pro- 
f^iH^mal  reader,  hy  aHbrding  ureful  reference  to  books  and  au- 
thorities coiv.ainirg  more  compleat  information  on  each  re- 
ipe«ilive  iuojcck  of  enquiry. 

• 

•  12^.  At)iCEST;  or,  an  entire  new  and  compleat  Body  of 
the  Lavr  concerning  the  Poor,  from  the  earlieft  Period 
to  'the  prcf^'nt  Time,  arranged  under  proper  Heads; 
compriiinjj.  a  great  Number  of  reported  Cafes  not  to  be 
*  found  iii  any  one  Work  ot  this  Kind,  together  with 
many  oriier  determined  Cafes  never  before  printed; 
taken  from  the  Notes  of  H£nry  Dealtry,  tfq, 
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Clerk,  af  the  Rules  of  the  Court  of  King's  Bench. 
By  D.  Pr» CHARD,  Gent.     Part  I.     Price  3s. 

The  work  is  intended  to  make  one  volume  quarto. — TTie 
Author  profefles  chiefly  to  have  followed  the  arrangement  of 
Dr.  Burn,  but  the  prefent  publication  appears  to  be  much 
more  difBife  and  comprehenUvc  on  the  iubjed,  confifting  of 
'eighty  quarto  pages,  treating  only  on  the  appointment  of  over- 
fecrs,  which  is  diicuifed  in  lefs  than  a  fourth  part  of  the  fame 
fpace,  by  Dr.  B,  It  is  to  be  wi-hed  that  the  Author  of  .this 
work  had  pointed  out  for  the  fatisfailion  of  his  readers  fuch 
parts  of  his  work  as  are  additional  to  that  beforcmcntioned  and 
other  books  on  the  fame  fubjcdl,  and  in  what  refpedl  he  claims 
t  preference  to  them  in  the  necefary  requifites  of  method  and 
•arrangement,  which  mnft  form  the  proper  recommendation  of 
t  new  work  on  this  exteniive  fubje^. 

13.  Treatise  on  the  Law  of  Awards.  By  Stewart 
Kyd,  Efq.  Barrifter  at  Law.  8vo.  Price  5s.  3d.  in 
boards. 

-14.  Dissertation  concerning  the  landed  Property  of 
Bengal.  By  Charles  William  Boughton  Rouse, 
.£fq.     8vo.    Price  6s»  in  Boards. 

15.  The  Hedata;  or,  Guide:  being  a  Commentary 

on  the  Mufiulman  Laws.  Tranflated  from  the  Ara- 
bic Text  and  a  Perfian  Verfion,  by  Order  of  the  Go-^ 
vernor  General  (Mr.  Hastings)  and  Council  of 
^  Bengal.  By  Charles  Hamilton,  in  Fmr  Vols. 
4to.  Price  5'.  5s.  in  Boards.  Publilhed  under  the 
Patronage  of  the  Eaft  India  Company. 

16.  Deinology;  or,  the  Union  of  R-afon  and  Elegance; 
being  Inftruftions  to  a  young  Barriiter:  with  a  Poit- 
fcript  fuggcftimg  fome  Confidt  rations  on  the  viva  voce 
Examination  of  Witnefles  at  the  English  Bar«  By 
HoRTENSius.     8vo.     4s.  in  Boards. 

17.  Considerations  on  the  Opinion  ftaed  by  the 
Lords'  Committee  of  Council  in  a  Reprefentation  to  the 
Kin^  upon  the  Corn  Laws.  By  William  MiTFORDt 
Efq.     bvo.    2s. 


i2«  FuLii 


tsl 


(6]  A    RECISTBft  or    LAW   PVBLICATIOIIS. 

i8.  Full  and  correft  Report  of  the  gneat  commercial 
Caufe  of  MiKETand  Fector  v.  Gibsok  and  John- 
SON}  on  fiflitious  Indorfemcnts.     8vo.     Price  2s.  6d. 

19.  CottECTiON  of  Cafes  in  Law,  Equity,  and  Con* 
yevancing,  alphabetically  arranged  and  digefted  under 
i'lvt'inA  Heads ;  with  the  Opinions  of  Couiifel  thereoa 
No.  IL  III.  IV.  V,  VL  at  is.  6d,  each, 

See  a  particQ}ar  ^ccoud;  of  ^is  put)Uca;ion  in  oi^r  KegiSer  of 
laft  Hilary  Term. 

20.  Revibw  of  the  Arguments  in  Favour  of  the  Conti- 
nuance of  Impeachments  notwithftanding  a  DifTolutiozL 
By  Spencer  Percival,  £fq.  of  Lincoln's  Inn.  as. 

XI.  Series  of  Letters  to  the  Ri^t  Hon.  Edmcvd 
Burke,  in  which  ape  contained  clnquiries  into  the 
conflitutional  Exiftcncc  of  an  Impeachment  againft  Mr. 
Hastings.  By  G.  Hardinge,  tfq.  M.  P.  the  fc- 
cond  Edition,  with  an  Appendix,  in  which  are  coa- 
tained  Obfervations  upon  Major  Scott's  Letter  pub- 
lilhed  in  the  Diary  j  ith  April'  1791.     8vo.     2s.  61L 

A  diird  edition  of  thefc  Letters  is  promifedin  a  few  days« 

2Z'  A  Trfatise  of  the  King's  Power  cf  granting  Par- 
dons in  C^fes  of  Impeachment,  by  Heneage,  Earl 
cfNoTTiNGHAM,  Lord  High  Chancellor  of  England, 
ttmp.  Car.  II.    4.10.    as. 

23.  Reflections  on  the  Diftinftion  ufually  adopted  in 
crimiiial  Profccutions  foi  Libel ;  and  on  the  Method 
Iatc!y  iniroductd  of  pronouncing  Verdicts  in  Coiife- 
quciicc  of  fuch  Liftinition.  By  A.  HiGHMpRE,  At- 
torney at  Law.     3v'o.     IS. 

24.  Considerations  on  the  Matter  of  Libel  fuggcftcd 
by  aVlr.  Fox's  Notice  in  Parliament  of  an  intended 
Wotion   on  that    Subjcdt.     By  John   Leach,  Efq. 

8vo.      IS. 

55.  Consideration?  on  the  refpeflive  Rights  of  Judge 

and  jur)  ;  particularly   upon  Trials  for  Libcis,  occa- 

"     fionrd  by  ;in  txpcdcU  Motion  of  the  Right  He  n  urable 

C.  J.Fox. 
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C  J,  Fox.   By  John  Bowles,  E(q.  Barrifter  at  Law* 
8vo.     Second  Edition.     2s« 

The  fame  Aathor  has  (ince  publifhed, 

t6.  A  Letter  to  the  Right  Honourable  C.  J.  Fox-^ 
occafioned  by  his  late  Motion  in  tlic  House  of  Com-' 
MONS  rcfpedllng  Libel^  and  fuggefting  the  alarming 
Confequences  liicel  v  to  enfue  if  the  Bill  now  before  the 
Lt^'giflature  upon  that  Subje<Sl  /hould  pals  into  a  law. 
8vo.     IS.  oiL 

27.  Argument  on  the  Rights  of  Juries  of  the  Honourabh 
Thomas  Ersicine,  in  the  Caufc  of  the  Dean  of  St. 
Asaph  in  the  Court  of  King's  Bench*  Svo.  (now 
republiihed*)  ,  2S.  6d. 

ftS.  Brief  Memoirs  of  the  Judges  whofe  Portraits  arc 
prcferved  in  Guildhall;  to  which  are  prefixed  En* 
gravings  of  the  Marble  Sculptures,  reprefentiH|  the  Earl 
of  Chatham  and  William  Beckford,  Efq.   8vo.  • 

IS. 

This  is  an  hidorical  compendium  of  the  legal  proractioiis 
and  other  particulars  to  be  found  relating  to  the  Judgrs,  oC 
wnom^hc  memory  isprcfer\cd  by  the  ciiy  of  London  in  v.^i* 
mony  of  regard  for  their  aiTulance  in  adjuring  the  clAiam  cf 
property  occafioned  by  the  fire  of  London. 


TO  CORRESPONDEmS. 

THE  learned  and  curious  Histort  of  the  Court  cf 
Star  Chamber,  which  makes  the  fahjeif  of  our  prefeni 
Number^  will  be  concluded  in  our  next;  afier  which  Opim- 
ons  o^Eminent  modern  Counsel  on  Special  Case*:, 
an  fin ^  on  the  Law  cf  Copyholds,  Mortgages,  Devifes  cf 
rcid  r.nd  pertbnal  Eftate,  Settlement  by  Marriage  Article?, 
Terms  at  endant  on  the  Inheritance,  &c.  which  h^ve  been 
•hligln^ly  communicated  for  infertion  in  this  pubUcatiqn^  will 
aipcur  in  the  courfc  of  the  prcfent  "joium^,  under  the  regulc^ 
t'lon  already  adopttU  tn  tuttt  rf:eSl.  7 he  favour  received 
from  RulHcus  is  not  judged  ic  fail  within  our  plan  \  arj^  if 
thought  proper^  Jhail  he  r/tvrnel  (tgreeahle  to  any  dircui^K 
thut  muy  4^4  cGnm^unuuiiJiji  644I  the  faau  Land, 
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1.  Reports  of  Cafes  argued  and  determined  in  the  Court 
of  King's  Bench,  in  Eaftcr  and  Trinity  Terms, 
31  Geo.  III.  By  Charles  DuRNFORD  and£DWARD 
HYDEEAST,Efqrs.(beingPartsIILandIV.ofVol.IV.) 
Folio.     Price  5s.  each. 

2.  An  Essay  on  the  Learning  of  Contingent  Remainders 
and  Executory  Devifes.  By  Charles  Fearne,  Efq. 
Barrifter  at  Law,  of  the  Inner  Temple.  Fourth  Edition, 
revifed,  correAed,  and  greatly  enlarged  by  the  Author. 
Vol.  L    Ochvo.     Price  9s.  bound. 

The  prefent  Volume  contains  the  former  part  only  of  the 
fubjedt  announced  in  the  title-page,  treating  entirely  on  the 
Lea  mine  of  Contingent  Remainders ;  the  other  part  being 
intended  for  the  materials  of  another  volume,  which  is  pro- 
mifed  for  publication  next  Hilary  Term.  The  Author  ap- 
pears to  have  adhered  to  the  method  before  adopted  in  treating 
the  fubjefly  but  has  made  confide  rable  adlitions  from  later  cafes 
and  autliorities,  and  has  occafionally  difcuffed  the  Opinions 
of  our  later  law  writers,  Hargravb,  ButLER,  Douglas, 
and  others  on  the  fame  topic.  The  Author  has  alfo  annexed 
to  this  volume  the  Opinions  of  Counfel  (before  publilhed) 
given  on  the  Will,  which  was  the  fubjedl  of  the  Cafe  of 
PsRRiN  and  Blake. 

3.  The  Law  of  Evidence,  by  Lord  Chief  Baron  Gil- 
bert, confiderably  enlarged  by  Capel  Lofft,  Efq. 
Barrifter  at  Law.  To  which  is  prefixed  fome  Account 
of  the  Author ;  his  Abftrad  of  Locke's  Eflay ;  and  his 
Argument  in  a  Cafe  of  Homicide  in  Ireland.  2.  Vols. 
Royal  OvStavo.     Price  i8s.  in  Boards. 

Bcfides  the  additional  matter  mentioned  in  the  title-page, 
the  Editor  has  made  other  confiderable  additions,  not  only  in 
the  form  of  Notes  on  the  original  work,  bat  alfo  very  freijuent 
and  large  Infertions  and  Tranfpofitions  in  the  text,  to  illuf« 
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copies,  and  the  confequent  great  price  at  which  they  have  been 
fold,  has  hitherto  been  confined  comparatively  to  a  few  hands 
in  the  profeflion.  ^ 

The  undertaking  is  in  a  conliderable  degree  of  forwardnefs, 
and  is  intended  to  be  publi(hed  periodically,  to  commence 
with  the  firil  day  of  next  Michaelmas  Term,  when  the  two 
firll  volumes  will  be  publifhed,  and  two  others  in  fucceifion 
every  enfuing  teim.  , 

The  price  to  Subfcribcrs  is  One  Guinea  for  every  two 
volumes  in  boards.  To  Non-fubfcribers  Twb l ve  S h  i  l l i  n gs 
a  volume  in  hoards. 

Subfcriptions  are  received  by  all  the  principal  bookfellers  in 
town  and  country,  of  whom  propofals  at  large  may  be  had. 

2.  Blackstone's  Commentaries,  a  New  Edition. 
By  Edward  Christian,  Efq.  Earrifter,  and  Profeflbr 
of  the  Laws  of  England  in  the  Univerfity  of  Cam- 
bridge. 

This  work  is  propofed  for  publication,  by  fubfcription,  by 
>  gentleman  who  diftinguilhed  himfelf  in  the  late  controverfy 
on  the  queition  of  Impeachment.  I'he  plan  of  it  will  be  belt 
underftood  from  his  own  words :— •'  It  will  be  the  Editor's 
**  object  and  endeavour  to  render  Mr.  Juftic  Blackstone's 
«'  elegant  and  valuable  \vork  of  fti'l  greater  utility  to  the  public. 
*'  The  learned  Judge's  IVxt  will  be  taken  from  the  lall  edition 
"  publifhed  by  himfelf,  and  will  in  no  indance  be  altered ; 
*«  but  to  every  chapter  where  the  fubjedl  is  copious  and  peca- 
"  liarly  important,  a  Supplement  will  be  added,  and  through- 
*'  out  the  whole  a  great  variety  of  Notes  will  be  interfpened 
•'  to  inlarge  and  illuftrate  each  fubjcft.  In  thefe  Notes' and 
"  Supplemental  Chapters  the  principal  -alterations  in  the  law 
"  will  be  defcribed  ;  and  where  any  material  error  is  perceived 
"  in  the  Author's  Text,  it  will  be  noticed.  Thefe  additions 
•'  will  extend  the  work  to  Five  Volumes.  The  price  to  Sub- 
"  fcribcrs  One  Guinea  and  an  Half  in  boards.  No  mo- 
"  ncy  will  be  received  till  the  whole  fet  is  delivered.  The 
"  Editor  hopes  the  work  will  be  completed  early  in  the  win- 
"  ter  1793." 

3.  Index  to  the  Originalia  and  Memoranda  on  the 
Lord  Trcafurer's  Remembrancer's  Side  of  the  Exche- 
quer.    By  Edward  Jones. 

Thefe  Records  contain  ail  the  grants  of  M6ey  Lands  and 
other  property  granted  by  the  Crown,  from  the  time  of  the 
fuppreffion  of  the  feveral  Monafte  ies,  Abbies,  and  Convents ; 
and  many  of  the  foundation  and  other  chariers  and  grants  made 
to  thole  Monaftrries,  Abbies,  Convents,  Priories,  d:c%  <r*m 
the  earlieft  period  lO  the  time  of  their  dilTolution :  alfo  the 
chariers  of  incorporation,  and  other  grants  to  the  feveral  Cities, 

Boroughs,  « 
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Borooghsy  Towns,  Trading  Com|nmes«  Guilds,  Frtternitxe;, 
Grammar  and  other  Schools,  and  all  Public  Bodies  and  other 
Inllitutions,  &c.  aud  i'everal  furveys  and  perambulations  of 
Counties,  Hundreds,  TownQiips,  Lordlhips,  Manors,  &c.&c 
and  the  inouifitions  taken  thereon. 

There  will  alio  be  added  to  this  Index,  by  way  of  Appen- 
dix, a  report  of  feveral  determined  cafes  and  orders  made  hj 
the  Court  of  Exchequer,  touching  Lords  of  Liberties,  Sheriffs, 
Town  Clerks,  Bailiffs  of  Liberues,  &c.;  and  a  brief  account 
of  the  coniliiution  and  fees  of  the  Lord  Tre^durer's  Remem- 
brancer's Office. 

The  whole  to  be  publiihed  in  one  large  folio  volume,  price 
Two  Guineas  ;  one  guinea  to  be  paid  at  the  time  of  fub« 
fcribing,  the  other  on  the  delivery  of  the  book.  The  whole 
is  now  ready,  and  will  be  put  to  tUe  preis  as  foon  as  the  proper 
number  of  copies  to  be  primed  can  be  akertained,  none  bciog 
intended  to  be  publiQied  but  for  Subfcribers. 

Further  particulars  of  this  intended  work  are  to  be  had  of  the 
principal  bookfellers  in  town  and  country,  by  whom  fubfcrip- 
lions  are  received  in  behalf  of  the  Author. 

4.  An  Essay  on  the  Nature  and  Laws  of  U/es  and 
Trufts^  including  a  TreatiJc  on  Conveyances  at  Com- 
mon L&w,  and  thofe  deriving  their  Effecl  from  the 
Statute  of  Ufcs.  By  Francis  Williams  Sanders, 
Efq.  of  Lincoln's  Inn.     In  One  Volume  Octavo. 

This  work  is  in  forwardnefs  at  the  profs,  and  will  be  pub- 
li'hed  in  the  cniuing  term. 

5.  Digest  of  the  PraAice  of  the  Courts  of  King's 
Bench  and  Common  Pleas.   By  B.  J.  Sellon,  £fq. 


New  Editions  of  the  following  Law  Books  are  elf: 
intended  Jhortly  to  be  publijhed. 

(.  Comyns's  Reports,  with  Marginal  Notes  and  Re- 
ferences.   By  Samuel  Rose,  Efij.  in  Royal  Octavo. 

7.  Cases  in  Equity  in  the  Time  of  Lord  Chancellor 
Talbot,  with  Marginal  Notes  and  References.  By 
J.  G.  Williams,  Efq.  in  Royal  0<Sbvo. 

8.  Abridgment  of  Cases  in  Equity,  Vol.  I.  Fifth 
Edition.     Folio. 

g.  Powell  on  Mortgages,  Third  Edition,  with  con- 
fidcrable  Additions. 

10.  Attorney  and  Agents  Tables  of  Costs  in  the 
Courts  of  King's  Bench  and  Common  Pleas. 
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I.  Reports  of  Cafes  argued  and  determined  in  die  Coui;t 
of  King's  Bench,  in  Michaelmas  and  Hilary  Terms^ 
\2  Geo.  II.    By  C.  Durnford,  and  £•  H.  £asx> 
".fqrs.  (being  Parts  V.  and  VL  of  die  Fourdi  Volume}. 
Price  5s.  each. 


g 


2.  Andrews's  Reports  of  Cafes  in  die^Courtof  King's 
Bench,  in  the  Elevendi  and  TwelfUi  Years  of  the 
Reign  of  Geo.  II.  with  additional  Notes  and  References, 
and  an  Appendix,  containing  fome  Cafes  not  before  re- 
ported. By  G.  W.  Vernon,  Efq.  Barrifter  at  Law 
[in  Ireland  J.   One  Volume  O^vo.   Price  los.  bound. 

A  New  Edition  of  this  Book  of  Reports  is  preparing  for 
publication,  with  additional  notes  of  cited  Cafes,  and  other 
improvements*  from  original  materials^  not  noticed  in  the 
above-mentioned  Edition. 

3.  CoMYNs's  Reports  ofCaies  in  the  Courts  of  Kino's 
Bench,  Common  Pleas,  and  ExcHEquER;  with 
fome  fpecial  Cafes  in  the  Courts  of  Chancery,  and 
before  the  Delegates,  in  the  Reigns  of  King  Wil- 
liam, Queen  Ann,  Geo.  I.  and  II.  with  additional 
Notes  and  References.  By  L.  M'Nally,  Efq.  Bar- 
rifter at  Law  [in  Ireland].  In  one  Volume  Odavo. 
Price  14s.  bound. 

An  Improved  Edition  of  thefe  Reports  is  (hordy  intended 
for  publicadon,  under  the  care  of  a  gendeman  of  the  Englifli 
bar,  who  has  for  fome  time  paft  been  engaged  in  that  under- 
takine»  and  from  whom  an  edidon  of  this  work  may  be  ex« 
pedted  snore  worthy  the  name  of  its  original  author. 

4.  Cases  in  Equity  during  the  Time  of  Lord  Chan- 
cellor Talbot,  with  References  to  the  Proceedings  in 
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the  Court,  and  to  later  Cafes.  Third  Edition.  Bjr 
John  Griffith  Williams,  Efq.  of  Lincoln's  Inii, 
Barrifter  at  Law.  One  Volume  Royal  Octavo.  Price 
I  OS.  6d.  bound. 

In  the  prefent  repuUication  of  thefe  Reports,  which  are 
ufua]!/  quuccd  by  the  title  of  Forrester,  being,  as  is  gene- 
rairy  underflood,  principally  the  work  of  a  late  eminent  bar- 
rifter of  tliat  name,  the  Editor  has  examined  the  Cafes  bv  the 
fbitemcnt  of  them  in  the  book  of  the  RegiHer  of  the  Court  of 
Chancery,  and  added  Notes  of  Cafes  cited  in  the  Argument 
mnd  Decrees  reported  in  the  original  work,  with  references  to 
later  authorities  applicable  to  the  points  therein  determined ; 
in  which  improvements  of  the  origmal  work  the  Editor  of  the 
lat^  edition  of  Pbere  Williams's  Reports  had  eiven  a  fpe- 
cimen  of  a  method  and  arrangement  which  cannot  be  too  much 
'recon;men4ed  to  be  adopted  by  future  editors  of  works  of  this 
kind,  and  would,  if  more  clolely  followed  in  the  inftance  of 
that  now  before  us,  have  greatly  incrcafed  the  value  of  the 
notes  and  refv.-rtnccs  therein  added,  by  aifiiting  the  Reader  to 
jnarfhal  the  quoted  cafes  under  the  proper  dilUndtions  which 
governed  the  determination  of  thenl :  in  other  refpe^s  this 
edition  is  confiderably  improved  by  the  induftry  of  the  pre/eat 
Editor. 

5.  Cases  in  Crown  Law  dcterminedby  the  Twelve 
Judges,  by  the  Court  of  King's  Bench,  and  by  the 
Commissioners  of  Oyer  and  Terminer  and  Ge- 
neral Gaol  Delivery,  from  theFourthofGEO.il. 
ro  37.  Geo.  III.  By  Thomas  Leach,  Efq.  of  the 
Middle  Temple,  Barrillcr  at  Law.  Second  Edition, 
with  Corrections  and  Additions.  One  Volunic  Octavo. 
Price  ids.  6d.  in  boards. 

The  Author  has,  in  this  New  Edition,  availed  himfelf  of  the 
means  of  rendering  his  work  more  conrtplete  and  correct  by 
Infcrtions  from  other  publications  fubrv^quent  to  his  former 
edition,  and  by  the  addition  of  fcveral  Cafes  fince  determined  ; 
as  alfo  by  fome  material  corrcdlions  of  errors  which  had  before 
eicaped  his  attention. 

6.  Viner's  General  Abridgment  of  Law  and 
Equity.  Volumes  IIL  and  IV.  Price  to  Sub- 
fcribers   il,  is.  in  Boards. 

This  Work  is  proceeding  with  regularity  and  difpatch  in 
the  couiTc  of  publication,  as  proposed  in  the  plan  of  the  Work 
delivered  by  the  proprietors  of  the  undertaking  j  according  to 
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which  it  will  be  completely  delivered  in  the  courfe  of  next 
year.    Subfcriptions  for  the  work  ftill  continue  to  be  received. 

7;  A  Systematical  View  of  the  Laws  of 
ENGLAND,  as  treated  of  in  a  Courfe  of  Leftures  read  at 
Oxford  during  a  Series  of  Years,  commencing  in 
Michaelmas  Term  1 777«  By  Richard  Woodeson^, 
D.  C,  L.  Vinerian  Profeflbr,  and  Fellow  of  Magdaleii 
College,  Oxford,  and  Counfel  to  that  Univerfity.  Vol.  L 
Royal  0(5biV0i    Price  los^  6d«  in  Boards* 

The  Public  is  already  in  pofleflion  of  the  preliminary  dif- 
courfes  which  comprehend  the  general  divifions  and  method  of 
diftribution  under  which  the  Author  propofed  to  treat  the  fabjedl 
in  the  courfe  of  thefe  Leftures,  which  were  read  in  the  Uni- 
verfity of  Oxford  under'  the  Inflitution  of  the  Law  Le^ur« 
founded  by  Mr*  ViNfiR.  The  prefcnt  Profeflbr  has  adopted 
an  arrangement  fomewhat  different  from  that  of  his  predeceflbi* 
Sir  William  Blackstone  ;  this  view  of  the  fyftem  of  our 
laws  being  comprehended  under  the  following  three  principal 
divifions  ;  L  Or  the  Laws  as  referred  to  Pcrlons.  II.  Of  the 
Laws  as  referred  to  Things  or  Property.  III.  Of  Adions* 
The  firft  of  thefe  general  branches  of  the  law  forms  the  fub- 
jedl  matter  of  the  prefent  volume ;  in  which  the  reader  wift 
meet  with  fome  chapters  which  treat  in  a  more  comprchenfive 
manner,  and  with  equal  production  of  legal  knowledge,  on  fe- 
veral  fubje^s  of  the  corrcfpondent  books  in  the  admired  CofH^' 
mentaries  on  the  Laivs  of  England  i  the  prefent  Profeflbr's  la- 
bours will  therefore  probably  be  read  with  additional  advan« 
tage  and  inilrudlion  by  the  Undent  who  has  already  digeiled 
the  work  of  his  learned  predeceflbr.  The  two  latter  divifions 
will  make  the  materials  of  a  fecond  volume. 


8.  Casus  Prikcipis  ;  or.  An  EfTav  towards  a  Hiftory 
of  the  Principality  of  Scotland ;  with  fome  Account  of 
the  Appanage  and  Honours  annexed  to  the  Second 
Prince  of  Scotland.  By  Hugh  Macleod,  S.  S.  T.  P4 
Profeflbr  of  Hiftory  in  the  Univerfity  of  Glafgow.  4to* 
I  OS.  6d.  in  Boards. 

9.  Jura  Anglorum  :  The  Rights  of  Engli(hmen ;  be- 
ing a  Defence  of  the  prefent  Conftitution  of  England 
in  Church  and  State*  Dedicated,  by  perniiilion,  to  the 
Right  Honourable  Lord  Kenyon*  By  Francis 
Plowden,  Efq.  One  Volume  06bvo*  Price  8s* 
bound. 

m 

The  profcfled  objefl  of  the  Author  of  the  prefent  publica- 
tion is  to  exhibit  a  review  of  the  benefits  and  advantages  pofTcHed 
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by  the  fubjeAs  of  thefe  kingdoms  under  the  prefent  Conilita- 
don  of  Goveramenty  in  counterbalance  to  thofe  theoretical 
ideas  of  the  inherent  Rights  of  Man  which  have  of  late  been 
the  fobjeft  of  fo  much  anrniadverfion,  and  which  he  contends 
(however  precifcly  foch  ideas  may  be  defined  or  concei^'ed 
abllra£ledly)»  have  no  other  analogy  or  reality  in  nature  than 
the  idea  of  a  nuthematical  point :  he  denies  the  pofition,  that 
thefe  inherent  rights  of  man  do  adually  exUl  in  any  ilate  of 
tiuiman  nature,  and  affirms,  that  they  are  abfblutely  incompa- 
tible With  my  ftate  of  man  in  fociety.  The  Author  proceeds 
to  examine  the  component  parts  of  the  Conftitudon  in  the 
ieveral  branches  of  its  legidadve  and  execudve  power,  and 
in  the  coorfe  of  that  examination  endeavours  to  trace  the 
original  form,  and  to  point  out  the  progreflive  alteradons 
adapted  to  the  more  advanced  ftate  of  knowledge  and  exigences 
of  fociety,  that  have  taken  place  in  our  Conftitution^J  Go- 
vernment ;  and  in  fupport  of  the  opinions  which  are  therein 
Inaintained,  the  Author  reforts  to  the  authorides  of  Fortes- 
CUE,  Hooker,  Selden,  Locke,  Montesquieu,  Black- 
stone,  and  generally  of  all  the  writers  who  have  profefTedly 
^applied  themfclves  to  the  ftudy  of  our  Conftitudon  and  Go- 
vernment, and  concludes  his  inveftigation  into  our  LegJflarivc 
and  Executive  Eftablifhment  in  Church  and  State,  by  adopdng 
the  emphatic  wifh  of  the  laft-mentioncd  learned  commentator 
on  our  laws,  £sto  Perpetua. 

10.  A  New  Law  Dictionary,  intended  for  general 
Ufe  as  well  as  for  Gendemen  of  the  Profeffion.  By 
Richard  3urn,  LL.  D.  late  Chancellor  of  the 
Diocefe  of  Cariiflc,  and  condnued  to  the  prefent  Time 
by  John  Burn,  Efq.  his  Son,  One  of  the  Juftices  of 
the  Peace  for  the  Counties  of  Weftmorland  and  Cum- 
land.     Two  Volumes  Oftavo.     Price  i6s.  in  Boards. 

This  work  makes  its  appearance  widiout  any  explanation 
from  the  original  Author  of  any  purpofes  of  udlity  in  which  it 
ftands  diilinguiihed  from  other  approved  books  of  the  i'ams 
nature  ;  on  the  contrary,  it  appears  to  be  much  Icfs  adapted  to 
general  ufe,  as  a  Di^ionary,  than  fcvcral  other  more  ccm- 
prehenfive  works  well  known,  already  in  the  hands  cf  the 
public.  It  may  however  prove  a  ufcful  Expofiior  of  the  Law 
Terms  frequently  occurring  in  our  law  books  of  mofl  gene- 
ral ufe,  which  are  explained  in  very  perfpicuous  languaee, 
avoiding  the  prolixity  and  obfcurity  of  a  more  technical  cx- 
pknation ;  and  on  that  account  it  may  be  a  defirable  com- 
pendium to  fuch  readers  as  are  not  po/TcfTcd  of  more  extenfivc 
refources  of  legal  information,  and  to  whom  the  ufe  of  our  law 
language  is  not  familiar;  in  that  refpeft  the  prefent  publica- 
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tion  may  be  confidercd  as  fupplementary  to  the  other  well- 
known  works  t>f  the  fame  Author. 

11.  A  Treatise  on  Convictions  on  Penal  Sta- 
tutes ;  with  approved  Precedents  of  Convidlions  be- 
fore Juftices  of  the  Peace,  in  a  Variety  of  Cafes;  parti- 
cularly under  the  Game  Laws,  the  Revenue  Laws,  and 
the  Statutes  refpcfting  Manufadhires.  By  William 
BoscAWEN,  £fq.  Barrifter  at  Law.  8vo.  4s.  in  Boards. 

The  prefent  publication  fumifhes  information  on  a  fubjeft 
of  intricacy  and  confiderable  difficulty  in  the  execution  of  the 
office  of  a  JuHice  of  Peace,  and  enables  Magiflrates  to  difcharge 
their  duty  on  occafion  of  convidlions  on  penal  (latutes,in  a  man- 
ner confonant  to  the  purpofes  and  diredlions  of  the  feveral  adb 
of  parliament,  and  to  the  determinations  of  the  court  of  King's 
Bench,  which  are  here  eivcn  with  the  principles  of  law  which 
have  ruled  thofe  determinations.  It  is  obfervable,  that  all  the 
books  hitherto  written  on  the  Office  cf  a  Juftice  of  Peace,  are 
equally  deficient  in  information  under  this  title,  wliich  of  courfe 
renders  the  prefent  publication  of  extenfivc  utility,  as  wrll  to 
the  profcffion  as  to  the  gentlemen  in  the  commiffion  of  the 
peace. 

12.  Of  Exemption  from  the  Payment  of  Tythes 
of  the  Lands  of  the  Monafteries  and  Abbies  iliflblved 
by  Stat.  31.  Henry  VUL  Cap.  13.  as  ftated  in  the 
Arguments  in  the  Cafe  of  Devie  againft  Lord  likOWN- 
Low  and  Others,  in  the  Court  of  Chancery,  1790; 
with  an  Appendix,  containing  fome  authentic  Docu- 
ments relative  to  the  Local  SitepfFARCET  Fen.  8vo. 
Price  2S.  6d«  fewed. 

This  long-contefled  Caufe  havint^,  during  eighteen  yeart 
paft,  afforded  great  fcope  for  the  exercife  of  the  abilities  of 
the  learned  Counfel  in  the  invelligation  of  the  law  rcfpccting 
Tithe -free  Lands  in  general,  as  well  as  the  immediate  appli* 
cation  of  the  ftatute  of  3  r.  Henry  VJ II,  to  the  prefent  Cafe  ; 
this  publication  mull  ncceflarily  be  intereftine  to  tJie  proprietors 
of  tithes,  and  to  the  owners  of  lands  claiming  to  be  exempt 
from  the  payment  of  them. 

13.  The  Office  of  Constable;  being  an  entire  new 
Compendium  of  the  Law  concerning  that  antient  Mi- 
nifter  for  the  Confervation  of  the  Peace,  carefully  com- 
piled from  the  beft  Authorities  ;  with  a  Preface  and  an 
Introduction,  containing  fome  Accounts  of  the  Orieia 
and  Antiquity  of  the  Office.    06bvo.    -Price  is.  6d. 
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Chap.  I.  Of  his  Quality.  2.  Of  his  Qualification.  3-01 
his  EleAion.  4.01  his  Power  and  Authority.  5.  Of  his 
Duty.  6.  Of  his  Protection,  Indemnity,  Allowances,  Ad- 
vantages, and  Rewards.  7.  Of  his  Reiponiibility  and  Pu- 
nifhment.     8.  Of  the  Hi^h  Conftablc. 

In  this  fhort  manual  of  the  duties  and  powers  of  that  ufeful 
and  antient  OfHcer  of  the  Commonwealth  the  Constable, 
a  great  number  of  authorities,  from  the  more  antient  as  well  as 
modem  law-books,  are  adduced  under  the  heads  above-men- 
tioned, exhibiting  in  a  very  concife  method  great  induflry  of 
reiearch ;  more  particularly  into  the  lefs  frequented  fources  of 
legal  information.  It  may  be  remarked,  that  as  the  Author 
has  fparcd  the  ufual  addition  of  his  name  in  the  title-page,  it 
would  have  added  fome  weight  to  the  authorities  produced,  if 
he  had  in  the  Preface  and  Introda£lion  been  lefs  profufe  in  his 
cenfures  of  the  very  fources  of  thofe  authorities  which  con  di- 
lute the  principal  part  of  his  work.  The  Reader  will,  how- 
ever, find  himiclf  indebted  to  the  Author's  intentions  to  afTord 
amulement  as  well  as  inftruvlion,  by  concluding  his  book  with 
the  infertion  of  the  Scu^  of  a  CouJlahU  made  by  Jumes  Gy^ott, 
Conjltiblc  of  Albury^  in  Suny,  Anno  1 626. 

14.  The  Jurisdiction  of  the  Court  Leet  exem- 
plified in  the  Articles  which  the  Jury  of  Inqucft  for  the 
King  in  that  Court  is  fworn  and  chafgcd,  and  by  Law 
enjoined,  to  enquire  of  and  prcfent;  together  U'ith  ap- 
proved Precedents  of  Prcfcntmcnts  and  Judgments  in 
the  Lect ;  and  a  large  Ir.trodudlion,  containing  an  Ac- 
count of  the  Origin,  Nature,  and  prcll-rit  St*ite  of  this 
Inilitution.     Octavo.     Price  is.  6d. 

The  Reader  ii  informed  by  an  AJvertifcmcnt  prefixed  to 
thii  work,  that  it  forms  only  an  An^ilyfis  of  a  larger  publica- 
tion on  the  Tubicd  orioinallv  intended  by  the  Author.  It  con- 
tiiins  a  Suinmary  of  the  Jurifdiflion  and  .Authority  of  that  an- 
tient and  venerable  Common  Law  Court,  and  of  the  m.ittc'<i 
cogn'zable  therein,  under  tiie  h.ads,  Of  Crimes^  MijiU* 
mtiifi^urs,  7'''C  Ri^rltf  of  the  King  mnd  tbe  L:rJ  of  the  lilanot-^  ex- 
tirc^i-d  from  t'.ic  varivty  of  books  of  authority  treating  on  this 
fubjccl,  and  rendered  in  ccncilc  and  pcrfpicuous  terms  adapted 
to  the  uib  of  ecncr.tl  inforn;niio!i,  :^nd  referring  to  the  orif^ii^al 
autnoritieb  f(5r  the  fati;f'r.»ftion  cf  the  learned  R-.-aJcr,  who  \\\\\ 
find  tl.e  aiulquity  of  thi«  rxc.  llcnt  inilitution  amply  difcuUVd 
in  the  Introduclion  prefixed  to  it.  It  mull  however  be  aC- 
kr.o-.vlcdged,  that  a  work  of  this  nature,  in  which  hi'»h  IeT.1 
au::'.orities  are  unrekrvtdly  difclaimed,  (as  in  the  artfcle  be- 
fore •nier.tioned,  apparently  from  the  fame  hand)  would  make 
its  appearance  with  greater  claims  to  authenticity,  by  the  ad- 
dition of  the  name  of  the  Aulbor,  whofe  knowledge  in  the 
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antiquity  of  our  Law  is  fufficicntly  apparent  to  entitle  him  to 
a  relpedlful  reception  with  the  profellion. 

15.  A  Dissertation',  fliewing  that  the  Houfe  of  Lords^ 
in  Cafes  ot  Judicature,  are  bound  by  precifely  the  fama 
Rules  of  Evidence  as  are  obfervcd  by  all  the  other 
Courts ;   with  an  Appendix  containing  fome  further 

•  Obfervations  on  the  EfFeft  of  a  Diffolution  of  Parlia- 
ment upon  an  unfiniftied  Impeachment.  By  Edward 
Christian,  Efq.  Barrifter,  and  Profeflbr  of  the  Laws 
of  England  in  the  Univerfity  of  Cambridge.  Oftavo, 
Price  2s.  6d. 

The  reputation  of  the  Author's  former  publication  on  the 
queflion  of  Impeachment  will,  no  doubt,  command  an  atten- 
tive perufal  of  the  prefent  performance,  and  add  fome  weight 
to  the  arguments  produced  in  fupport  of  the  do6lrine  therein 
laid  down, 

16.  A  Second  Letter  to  the  Right  Honourable 
Charles  James  Fox,  upon  the  Matter  of  Libel  : 
fuggefting  the  dangerous  Tendency  of  the  Bill  now 
before  the  Legiflature  upon  the  above  Subjcd,  both 
with  Refpedt  to  the  Conftitution  itfclf,  and  the  whole 
Syftem  of  Englifli  Law.  By  John  Bowles,  Efq.  of 
tlie  Inner  Tcipple,  Barrifter  at  Law.  0£bvo.  Price  5ts. 

In  thedifcuflion  of  the  prcfent  fabje£l,  fo  intimately  involved 
witli  popular  opinion,  and  fo  ably  invelligated  by  the  united 
powers  of  rcafon  and  eloquence  in  the  Arguments  produced 
to  point  out  the  expediency  of  an  alteration  of  the  law  on  this 
head,  the  Author  of  tlie  publication  before  us  has,  by  a  candid 
examination  of  thofe  arguments,  and  by  purfutng  the  prin- 
ciple of  the  propofed  mealurc  thro*  many  of  its  efFeds  and  confe- 
nuences  on  the  civil  and  criminal  judicature  in  this  country, 
il:cwn  in  a  very  ftrong  light  the  difficulties  and  dlfad vantages 
that  mud  inevitably  refult  in  the  adminiftration  of  the  law 
in  matters  refpedting  the  civil  rights  and  property  of  the  coqi- 
munity  from  the  adoption  of  that  meafure.  The  Author's  ar- 
guments on  this  fide  of  the  queiHon  deferve  the  attentive  con- 
sideration of  every  reader  who  is  defirous  to  acquire  a.  thorough 
knowledge  of  the  extent  and  importance  of  the  fubjedt. 

17.  The  Attorney  and  Agent's  New  Table  of 
Costs  in  the  Courts  of  Icing's  Bench  and  CoMr 
MON  Pleas  :  containing  t^e  Fees  and  Difburfement^ 
pn  the  Part  of  the  Plaintiff  and  Defendant,  in  the 
Pfofecutiop  and  Defence  of  Ai^ions,  Iqdiftments,  In- 
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On  the  Siihjen  eftht  P.i^'erififerteJ  /»  e 
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by  an  eminent  Ciunfd  sf  that  Day,  was  pni 
mide  public ;  wc  fiiall  thrrefort fir!  anjehe 
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IS  rcich'.d,  end  is  under  CiTifideratien  for 
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JAicHAML^iAs  Term,  32  George  III.  1791. 


1.  Reports  of  Cafes  detennined  in  the  High  Court  of 
Chancery  in  the  Thirty-firft  Year  of  the  prefent 
Reign.  .By  William  Brown,  of  the  Inner  'remple,^ 
£fq.  Boirriiler  at  Law.     Folio.     Price  10s. 

This  forms  the  fecond  part  of  the  third  volume  of  this  Col- 
leQion  of  Reports  in  Chancery  in  the  time  of  Lord  Thurlow, 
and  is  continued  yearly. 

2.  Reports  of  Cafes  argued  and  determined  in  the  Courts 
of  Common  Pleas  and  Exchec^ter  Chamber,  in 
Eafter  and  Trinity  Terms,  31  Geo.  III.  By  Henrv 
Blackstone,  of  the  Middle  l^mple.  Folio.  Price 
7s,  6d. 

The  prefent  publication  is  accompanied  with  a  Tabic  of  the 
principal  matters^  and  completes  ihc  lirft  volume  of  thefe  Re- 
ports. 

3.  A  Genjeral  Abridgment  of  Law  and  Equity, 
alphabetically  digefted  under  proper  I'itles  j  with  Notes 
and  References  to  the  whole.  By  Charles  Viner, 
Efq.  Founder  of  the  Vincrian  LeSure  in  the  Univer- 

.  fity  of  Oxford.  Second  Edition,  Vol.  I.  and  II, 
Price  to  Subfcribers  il.  is. 

The  prefent  work  is  the  produt^ion  of  the  accumulated  la- 
bours of  Lord  Chief  Juflice  Rolle,  Sir  Knicbtley  Dan- 
v^RS,  and  Mr.  Vjner,  the  ?attcr  having  mtadc  U  che  chief 
ftqdy  (ind  employment  of  jiear  h-lf  f  century  \o  bring  it  into 
the  preipi;.  advaoccd  rtate  of  improvement.  FroiT^  ^^C^  un'tcd 
cfFo'rtiJi.thc  work, has  long  bfeen  coiijidercd'^s  a  ,Kvr^''^o^y  of 
all  the  Cafe't' of* authority  in  the  bocks  n(  JargCj  under  the 
heads  and  titles  into  which  it  is  divided^  with  the  advantage  ol* 
a  gr.cat  number  of  Original  Authoriiies  whic  fell  peculiarly 
wjihin  the  knowledge  of  its  fcvcrd  leaiDed  authors^  and  which 
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concor  to  difKnguifh  this  ae  the  moft  vidiisble  book  in  th» 
EngliOi  Iawyer'3  library. 

The  prefent  edition  is  printed,  as  appears^  with  ilw  permif- 
fioD  of  the  Univerfity  of  Oxford,  from  the  original  edition  of 
the  author,  reduced  only  in  furm  with  foine  advantage  in  the 
mode  of  printing  the  Index  to  each  volume ;  which,  with  other 
improvements  propofed  to  be  made  in  the  g^eral  Indexes,  will 
very  muc^  faaliute  the  more  convenient  afe  of  this  eztai£?e 
work. 

The  republication  of  thb  work,  to  cooiift  of  twmty-foar 
volumes,  is,  we  are  informed,  in  fuch  degree  of  forwaridnefs, 
as  to  enable  the  proprietors  to  engage  for  the  poblication  of 
two  additional  voluqies  every  fncceeding  term,  and  even  to 
promife  four  volumes  ertry  term  towards  the  eondofion  of  the 
work ;  by  which  means  it  will  be  completed  in  confidcrably 
Icfs  time  than  originally  propoled,  whicn  cannot  bat  prove  de- 
iirable  in  an  undertaking  of  this  natnre.  The  Smcriptiion 
continues  open  till  further  notice  is  given  by  the  Proprietors. 

4.  Ah  Elementary  Treatise,  by  way  rf  ESExfy  on 
the  Quantity  of  Eftates,  &c.  By  Richard  Prxstok> 
of  Ashburton.    0£bvo,    Price  igis.  in  Beards. 

This  fubjed  is  treated  of  in  the  following  order :  Jntrodvc^ 
tory  Chapter— On  Freeholds— On  Eftates  in  Fee— On  condi- 
tional Fees  and  Eftates  Tail — On  EiUtes  for  Life— On  To- 
nancy  in  Tail  after  poifibility  of  IflTue  extinft— On  Tenancy  by 
the  Courtefy  of  England  —  On  Dower— On  Bftates  for  Years— 
On  unceruin  Interefts  by  Devife— On  Eftates  at  WiU-^n 
Tenancy  by  Sufferance. 

From  the  above  review  of  the  Diviiiops  of  this  work,  it  ap* 
pears  to  include  the  whole  law  of  tenures,  in  which  the  Author 
profefTes  to  have  gone  beyond  the  extent  of  any  other  work  on 
the  fubjefi,  and  to  have  confulted  the  cafes  at  large  in  the 
books  for  the  fpace  of  four  hundred  years  paJft.  He  at  the 
fame  time  candidly  acknowledges  his  want  of  age  and  of  aa* 
turity  of  judgment,  but  feems  imprefled  with  a  great  defireto 
alfid  young  gentlemen  on  the  commencement  of  their  ftodies, 
which  would  undoubtedly  be  much  facilitated  by  coinprifing 
the  law  on  fo  comprehenfive  a  fubje^,  including  what  has  been 
written  upon  it  by  that  venerable  father  of  the  law  judge 
LiTTLBTON,  his  learned  commentator  lord  Coke,  and  bis 
modern  Annotators,  independent  of  the  judicial  determina- 
tions of  later  times,  into  the  moderate  compals  of  an  oAa? 0 
Volume  of  lefs  than  700  pages.  We  have  not,  however,  difco- 
vered  anv  originality  or  peculiar  excellence  of  method  in  die  pre« 
fertt  work  in  preference  to  that  of  Littleton's  Tenures  and 
of  Bl  ackstonb's  Commentaries,  to  warrant  any  great  expec- 
tations in  his  readers  of  entering  on  the  ftndy  of  thisbiiuich  of  th^ 
Uw  with  iny  fuperior  advantage  from  this  book.  The  Autho) 
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leems  to  find  more  occafiofii  of  difering  with  eftabliftied  autho- 
rities thao  of  illuflrating  the  diAinftiobt  which  are  To  neceflary 
on  fome  of  the  priocip^  fubje^s  treated  of  in  hia  book. 

« 

5.  An  Essay  on  the  Nature  and  Laws  of  Uses  and 
Trusts,  including  a  Treatise  on  Conveyances 
at  Common  Law,  and  diofe  deriving  their  EikA 
from  the  Statute  or  Uses.  By  Francis  Wil- 
liams Sanders,  £iq.  of  Lincoln's  Inn.  Odavo. 
Price  7$.  in  Boards. 

The  defign  of  this  Eflay  is  to  elucidate  and  explain  a  very 
abftrnfe  branch  of  our  law^  which  has  not  of  late  years  been 
profeiTedly  treated  of  by  any  of  our  modern  law  writers.     The 
author  proceeds  in  the  farmer  part  of  his  work>  by  deducing  the 
HlttorYi  Natiire>  and  Laws  of  Ufes  and  Trufts,  from  their 
oriRinal  introdu^ion  into  our  law  down   to   the  ^tute  of 
u  Kich.  in.  and  from  thence  to  the  ay.  Hen.  VIU. ;  at  which 
period  Ufei  and  Truds  appear  to  have  taken  a  new  and  diftin^t 
form  in  oar  law,  and  ttiey  are  accordingly  treated  of  under 
feparate  heads  of  iM^oiry .  Having  purfned  thefe  fubjeds,  and  the 
laws  and  determinations  relating  to  them  to  the  prefent  time,  ai^ 
liaviils  direfled  with  great  perfpicoity  much  valuable  learning  on 
the  (ubje&9  which  is  toond  in  feveral  modem  books  of  authority^ 
the  Author  concludes  theiirft  part  of  his  work,  and  then  proceeds 
to  cotoiidcr  the  efPt€t  and  operation  of  Ufes  and  Trafts  in  their 
adual  application  in  pradice  by  conveyances  at  common  law, 
and  thole  deriving  their  effcA  mm  the  hil-mentioned  ftatute, 
induding  Feoffments,  Grants,  Bargain  and  Sale,  Leafe  and  Re* 
leafe.  Appointment,  Covenant  to  tend  Mfed.  In  this  part  of  the 
work  the  Anthor  has,  with  more  liberality  than  is  ufual  with 
profe^rs  ot  any  peculiar  branch  of  the  law,  given  approved 
forms  of  thofe  feverd  inftraihents  of  conveyance,  and  has 
commented  upon  the  feparate  daofes  and  covenants  in  fuch  a 
methed,  as  &dft  r^der  the  fnbjed  iiiftru^ve  to  the  ftodent, 
and  highly  ofefol  aiitf  tdv antageoos  to  the  pra£Htioner.    On 
ikt  whole;  this  work  appetrs  topoflfefs  a  i;reat  degree  of  merit, 
And  is  a  teftimony  of  gitat  appncation  of  its  aatbor  in  the  pe- 
culiar line  of  his  prof^on  as  a  conveyancer. 

6.  A  TitBATisE  apon  Ac  Law  of  Mortgages.    By 

ionU  JbsEPH  Powell,  Efq.  Barrifter  at  Law.  Third 
Edition,  revifed,  correded,  and  greatly  enlarged,  l  Vols. 
Odava    Price  i6s.  bound. 

'the  (ortHet  editions  of  this  work,  being  oto  a  fobjcA  of  great 
extent  abd  utility,  were  received  with  a  great  (hare  of  appro- 
bation. ^  The  prefent  edition  is  very  confiderably  enlaf  ged  by 
^«  addition  o/ feveral  new  chapters,  in  which  the  Author  ap- 
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Sears  to  have  confidered  the  fabje^  under  a  more  compM* 
enfive  view,  as  connedted  with  the  general  laws  of  property, 
and  we  have  no  doubt  that  this  extenfion  of  his  pUn  will  be 
found  an  efTential  iitiprovement  and  addiuon  to  the  merit  of  the 
X>riginal  wotk. 

*j\  The  New  iNsxRUCTOk  Clericalis;  dating  the 
Authority,  JurifdiAion,  and  Modem  Pra(%ce  df  the 
Court  of  King's  Bench  :  widi  Directions  for  com- 
mencing and  defending  AAions,.  entering  up  Judgments, 
fuing  out  Executions,  and  proceeding  in  Error.  To 
Which  are  added,  the  Rules  of  Court,  Modem  Prece- 
dents, and  feveral  other  Matters  neceffiiry  to  be  knowix 
by  Attorhies  and  their  Clerks  in  Town  and  Country, 
&c.  Fifth  Edidon  corre£ted.  By  John  Impey.  8vo» 
Price  9$. 

The  merit  of  this  work  is  very  generally  acknowledged* 
The  Author  informs  his  readers  that,  in  this  edition,  he  lui% 
made  confiderabte  addhions,  as  alfo  material  alterations.  Tb» 
Cafes  cited  are  dated  more  at  large.  The  new  Rules  of  Court 
are  alfo  infer  ted,  and  the  Ac^udications  continued  down  to  the 
end  of  laft  Trinity  Term* 

I.  The  Solicitor's  Practice  in  the  High  Court  of 
Chancery  EpiTOiMizED,  from  the  Commencement 
of  the  Suit  to  the  Decree  -,  introducing  interlocutory 
Matters  on  Petitions,  Motions,  References,  &c.  with 
Dircftions  for  fcrving  Subpoenas,  Notices  of  Motions, 
C)rdcrs,  Warrants;  and  alfo  Notices  on  Commiffions 
for  taking  Anfwcrs  and  examining  Witnefles,  with  fiill 
lnftru6lions  for  executing  the  fame  ;  together  widi  ^c 
Method  of  proceeding  on  Certiorari  Bills  to  remove 
Caufes  from  inferior  Courts  of  Equity  into  this.  Alfo 
an  Appendix  of  ufcful  Precedents  for  the  eaiier  Diipatch 
of  Bufinei's  in  Town  and  Country.  OAavo.  Price  2$-. 
interleaved  and  half-bound. 

This  Compendium  of  the  pradlice  of  the  Court  of  Chancery 
i^  in  reputation  for  the  eafy  and  perfpicuous  method  of  its  ar- 
rangemcwt,  having  teen  compofed  by  Mr.  Boots,  the  author 
of  the  well-known  and  approved  Hiflorical  Treat  ije  of  a  Suu  at 
Law.  The  prcfent  edition  is  improved  by  the  addition  of  feve- 
ral new  matters  of  pra6tice«  injundtioos,  bills  of  cods,  fbunpt 
on  the  various  proceedings^  with,  the  method  of  admiffion  as  a 
fdliciior  in  this  court. 

9.  Hu- 
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9.  Historical  Treatise  on  the  Laws  for  the  Relief 
and  Management  of  the  Poor,  containing  an  Abftra£t 
of  the  Statute  of  22.  Geo.  III.  widi  Illuftrations  cal- 
culated to  fhew  the  Expediency  of  eftabliihing  Houfes 
of  Induftry.     Oftavo.     Price  is. 

The  beneficial  purpofes  of  the  abovemeotiooed  A€t  feem  not 
te  have  been  adopted  to  the  extent  intended  by  the  Legiflature  ; 
the  prefcnt  publication  is  therefore  calculated  to  point  out  the 
expediency  and  found  policy  which  operated  in  pamng  that  Ad^ 
and  to  recommend  the  more  general  application  of  it  where  local 
circumftances  will  admit  of  this  improvement  in  the  adminifbm- 
ttOQ  of  relief  and  maoagemeot  of  the  poor.  The  fubjed  aj^ 
pears  to  be  created  with  a  great  (hare  of  knowledge,  and  a 
thorough  convidtioo  of  the  beneficial  effeds  to  be  derived  from 
a  more  extenfive  adoption  of  the  meafures  propofed  by  the  A£U 
and  feems  intitled  to  the  attention  of  all  perfons  of  influence  Im 
their  refpedtive  diftridls  who  may  be  difpofed  to  exert  them* 
felves  in  behalf  of  the  benevolent  purpofes  abovementioaed. 

10.  Statutes  at  large,  31.  Geo.  III.  Quarrou 
Price  6s.  6d.  in  Boards. 

This  makes  the  Second  Part  of  the  Twelfth  Volume  of 
Mr.  Serjeant  Runninoton*s  edition,  and  the  Secgod  Pait 
.ff  the  Sixteenth  Volume. of  Mr.  Rvffheao*i. 
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In  the  Prefs^ 

I.  Modern  RfPokTs:  or^  Sele£t  Ca(es  adjudged  in  the 
Gourts  of  Kino's  BfeNCrt,  Common  PLeas,  Chan- 
cery, and  ExcHEquER,  fince  the  Reftoration  of 
tCii^  Charles  II.  to  the  End  of  Sic  Reign  of  Geo.  L 
A  New  Edition^  with  additional  Notes  anid  References 
to  the  later  Reporters,  l^welve  Parts>  in  Six  Volumes 
Royal  Oaavo. 

«.  VRfitRis's  Reports,  in  Two  Parts:  containing 
Cafes  in  die  King's  BiNCH  and  Common  Pleas, 
from  20.  Charles  U.  to  3.  WilI.  HI.  with  Special 
Pleadings  to  th^  fanie,  and  Three  learned  Arguments. 
By  Sir  Francis  North  and  Lord  Hale.  In  Two 
Volumes  Royal  0£bvo. 

X.  Lbtinz's  Reports  of  Cafes  in  d>e  King's  BbncHi 
^  from  12.  Car.  II.  to  i8.  Will  III.    Three  Parts, 
in  Two  Volumes  Royal  Odavo. 

4*  Shower's  Reports  of  Cafes  m  die  King's  Bench, 
from  30.  Charles  1L  to  6.  Will.  III.  In  Two 
Volumes  Royal  OAavo. 
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